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PROCEEDINGS  AND  DEBATES 


OT  THX 


CONVENTION  HELD  AT  HARBISBUBG, 


TUESDAY,  OcTOBBR  17,  1837. 

Mr.  Hats,  a  delegate  from  Allegheny  county,  elected  in  the  place  of 
Mr.  Batne,  appeared  and  took  his  seat. 

Mr.  Darlington  submitted  the  following  resolution,  which  was  laid 
on  the  table. 

Retolved,  That  this  Convention  will  adjourn  siiie  die,  on  the  thirtieth  of  Noveinber 
next 

Mr.  GuNNiNOHAM  Submitted  the  following  resolution,  which  was  read 
a  first  and  second  time,  and  agreed  to : 

Hetolved,  That  the  resolution  appointing  afternoon  sessions  be  rescinded,  and  that 
when  the  Convention  adjourns,  it  will  adjourn  to  meet  to-morrow  morning,  at  ten  o'clock, 
and  that  that  be  the  standing  hour  of  meeting  till  otherwise  ordered. 

Mr.  Porter,  of  Northampton,  submitted  the  following  resolution,  which 
(the  rule  prohibiting  the  second  reading  of  resolutions  of 'this  character 
being  dispensed  with,)  was  read  a  second  time,  and  agreed  to : 

Reiohed,  That  the  following  additional  rule  be  adopted :  That,  if  the  President  of 
the  Convention  be  absent,  on  leave,  he  may  nominate  a  delegate  to  officiate  as  Pieai* 
dent  pro  tempore,  during  his  absence :  Provided,  such  absence  shall  not  exceed  «i» 
week. 

The  Convention  then  adjounjpd  until  ten  o'clock  to-morrow  morning.- 
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WEDNESDAY,  October  18,  1837. 

The  President  laid  before  the  Convention,  ^*  an  address  and  draft  of  a 
proposed  Constitution,  submitted  to  the  people  of  the  State  of  New  York, 
by  a  Convention  of  friends  of  Constitutional  reform,  hM  at  Utica,  in 
September,  1837." 

Mr.  CoATEs  submitted  a  resolution,  as  follows,  which  was  read  a  first 
and  second  time,  and  agreed  to : 

Rcfolvedf  That  the  use  of  this  Hall  be  granted  to  Amos  Gilbert,  this  erening,  and 
the  two  succeeding  ones,  for  the  purpose  of  delivering  lectures  on  education. 

Mr.  Reigart  submitted  the  following  resolution,  which  was  laid  on  the 
table  for  future  consideration : 

Retolvedf  That  not  more  than  one  hour  in  each  day,  shall  be  devoted  to  the  consid- 
eration of  motions  and  resolutions. 

The  President  asked  and  obtained  leave  of  absence  for  a  few  days  ; 
and,  subsequently,  announced  to  the  Convention  that  he  nominated  Mr. 
Porter,  of  Northampton,  under  the  resolution  adopted  yesterday,  to  act 
as  President  pro  tempore,  during  his  absence. 

SIXTH  article. 

The  Convention  then  resolved  itself  into  a  committee  of  the  whole, 
Mr,  Chambers  in  the  chair,  for  the  purpose  of  resuming  the  considera- 
tion of  ttie  sixth  article. 

The  question  pending,  being  on  the  motion  of  Mr.  Konigmacher  to. 
amend  the  amendment  offered  by  Mr.  Read  to  the  fifth  section,  by  strik- 
ing therefrom  all  after  the  word  "  section,"  and  inserting  in  lieu  thereof, 
the  following,  viz : 

**  The  Governor  shall  appoint  such  number  of  justices  of  the  peace 
and  aldermen,  in  the  respective  townships,  wards  and  borough,  as  are,  or 
shall  be  directed  by  law.  Tliey  shall  be  commissioned  for  the  term  of 
«even  years ;  but  may  be  removed  on  conviction  of  misbehaviour  in  office, 
or  of  any  infamous  crime,  or  on  the  address  of  both  Houses  of  the  Legis- 
lature." 

Mr.  Read  modified  his  amendment  by  substituting  the  following,  viz  : 

**  Section  3.  Justices  of  the  peace  and  aldermen  shall  be  elected  in  the 
several  wards,  boroughs  and  townships,  at  the  time  of  the  election  of  con- 
stables, by  the  qualified  voters,  for^lhe  term  of  five  years :  two  justices 
shall  be  elected  in  each  borough  and  towi^hip :  but  two  successive  grand 
juries  of  the  proper  county,  with  the  approbation  of  the  court,  may  in- 
crease or  diminish  the  number  to  be  elected  in  any  district:  one  alderman 
shall  be  elected  in  each  ward." 

Mr.  Read  said  that  according  to  his  recollection  of  what  had  taken  place 
during  the  previous  session,  the  question  concerning  the  election  of  justi- 
ces of  the  peace  had  been  already  too  often  discussed.  He  did  not  rise 
now  to  re-open  that  discussion.     The  question  that  the  justices  of  the 
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peace  shall  be  elected,  and  for  a  term  of  five  years,  he  regarded  as  having 
been  settled.  The  only  doubtful  point  related  to  the  number  of  these 
justices.  He  had  come  to  the  conclusion  that  it  would  not  be  best  ta 
submit  this  question  to  be  settled  by  legislation,  but  to  fix  two  justices,  a» 
the  number  to  which  each  township  should  be  restricted,  and  the  mode 
suggested  by  his  amendment  of  giving  the  power  to  two  successive  grand 
juries  to  alter  the  number,  appeared  to  be  the  most  likely  one  to  avoid 
those  differences  which  were  calculated  to  produce  so  much  trouble  and 
embarrassment. 

The  question  being  on  the  amendment  moved  by  Mr.  KoNioMACHERy 

Mr.  Porter,  of  Northampton,  suggested  the  propriety  of  modifying 
the  amendment,  by  fixing  the  term  of  service  at  seven,  instead  of  five, 
years.  If  the  amendment  was  so  modified,  he  would  be  disposed  to 
vote  for  it. 

Mr.  KoNiGMACHER  accordingly  so  modified  his  amendment. 

Mr.  Smyth,  of  Centre,  asked  for  the  yeas  and  nays,  on  the  amendment, 
and  they  were  ordered,  the  number  required  by  the  rule  having  risen  to 
second  the  call. 

The  question  being  then  taken  on  the  amendment  as  modified,  it  was 
decided  in  the  negative,  as  follows  : 

Yeas — Messrs.  Bell,  Carey,  Chauncey,  Coates,  Cochran,  Darlington,  Gearhart,  Heis- 
ter,  Hopkinson,  Jenks,  Kennedy,  Konigmacher,  M'Sherry,  Meredith,  Miller,  Penny- 
packer,  Porter,  of  Lancaster,  Porter,  of  Northampton,  Reigart,  Royer,  Saeger,  Scott 
Thomas,  Sergeant,  President — 24. 

Nats — Messrs.  Agnew,  Barclay,  Bamitz,  Bedford,  Bonham,  Brown,  of  Northampton, 
Brown,  of  Philadelphia,  Chambers,  Clarke,  of  Beaver,  Clark,  of  Dauphin,  Clarke,  of 
Indiana,  Cleavinger,  Cline,  Cope,  Crawford,  Crum,  Cunningham,  Curll,  Denny, 
Dickinson,  Farrelly,  Foulkrod,  Fry,  Gilmore,  Harris,  Hastings,  Hays,  HelSen- 
stein,  Henderson,  of  Allegheny,  Denderson,  of  Dauphin,  High,  Houpt,  Hyde,  Keim, 
Kerr,  Krebs,  Lyons,  Magee,  Mann,  M'Cahen,  M'Dowell,  Merrill,  Merkel,  Montgomery, 
Myers,  Nevin,  Overfield,  Pollock,  Purviance,  Read,  Riter,  Ritter,  Rogers,  Russell,  Scheetz, 
Sellers,  Seltzer,  Smyth,  Snively,  Stevens,  Taggart,  Weidman,  Woodward,  Young — 64. 

The  question  recurring  on  the  amendment  of  Mr.  Read,  as  modified, 

Mr.  Barlington  moved  to  amend  the  amendment,  by  striking  out  the 
word  *'  two,"  and  inserting  in  lieu^hereof  the  word  *»  one,"  before  the 
word  ''justices,"  and  to  strike  out  the  word  "justices,"  and  insert  the 
word  "justice." 

The  question  being  taken  upon  this  amendment,  it  was  decided  in  the 
negative. 

Mr.  Porter,  of  Northampton,  thought  it  would  be  better  to  permit  the 
resolution  to  retain  its  original  form, .and  to  leave  the  details  to  be  arranged 
by  the  Legislature.  The  report  of  the  committee  ran  thus : — *'  Justices 
of  the  peace,  or  aldermen  shall  be  elected  in  the  several  wards,  boroughs, 
and  townships,  for  a  term  of  five  years."  This  would  leave  the  number 
of  justices  in  each  ward,  borough  and  township,  to  be  regulated  by  the 
future  action  of  the  Legislature,  Should  any  evil  be  discovered,  the  Le- 
gislature could  then  apply  a  remedy.  The  opinion  of  the  Convention, 
had  been  decidedly  expressed  in  favor  of  an  election  for  five  years.  He- 
would  suggest,  therefore,  whether  it  might  not  be  better  to  leave  all  the 
details  to  the  Legislature,  confining  ourselves  to  the  settlement  only  of 
great  principles.     The  Legislature  could  regulate  all  these  minor  points^. 


4  nOCEEDtSGS  A5D  DEBATES. 

Ifae  iatrndoetioii  of  wliieb  into  tiie  ConstitDtioii.  as  frmdameBiii 

mi,  wooki  be  prodocUTe  of  soeh  difieolxr. 

Mr.  RcAB  taki  ^t  when  the  report  of  the  eommhtee  was  made,  be 
had  been  himself  satisfied  with  it,  but  afcer  the  discnssion  of  the  sal^ect 
bad  oiade  him  better  aequaimed  with  the  opinions  of  the  members  of  die 
C^veation,  be  had  thought  it  most  expedient  to  fix  the  ncmber  of  jnsti- 
ees  by  a  eonstitatiooal  prcmsioc.  It  was  not  verv  important  in  whirii 
waj  it  should  be  done*  Bet  if  it  were  to  be  left  to  ihe  Le?islatare  to  act 
on  its  own  discretion,  withoot  the  Constimtion  saying  any  thing  on  the 
sabject,  a  ^eat  portion  of  the  time  of  that  body  would  be  occupied  in 
fixing  the  details.  There  wonld  be  remonstrances  and  petitions  reqinring* 
ezamini  nation  and  action,  and  two  or  three  sessions  might  pass  awsy 
before  the  nnmber  could  be  fixed.  The  Legislature  too  was  not  so  c^n^ 
ble  of  fizm^  the  proper  number  as  the  grand  jury  of  the  popular  courts. 
After  all  he  had  heard  on  the  snt^ect,  he  had  come  to  the  conclusion  that, 
if  the  matter,  in  the  shape  he  now  offered  it,  was  not  agreed  on  by  the 
ConTention,  they  would  agree  on  no  coarse  at  all.  He  could  not  there- 
fore consent  to  modify  his  amendment 

Mr.  Merrill  desired  to  ofier  an  additional  amendment.  Some  form  of 
autlrientication  was  desirable,  and  the  reasons  which  rendered  this  neces- 
sary, in  relation  to  sheriffs,  operated,  with  greater  force  as  to  justices. — 
He  mored  to  amend  the  amendment,  by  inserting  after  the  woid  *'  con- 
stables,'' the  words  "  and  shall  be  commissioned  bv  the  GoTcmor." 

The  question  bein?  taken  on  the  motion  of  Mr.  Merrill  to  amend,  it 
was  decided  in  the  affirmative —  aves  46,  noes  28. 

Mr.  Kerr  rose  to  suggest  a  further  modification,  although  he  was  un- 
prepared to  offer  it  in  the  shape  of  an  amendment.  There  was  no  pro- 
vision made  for  decisions  in  cases  of  contested  elections;  and,  in  so  many 
elections,  it  was  not  to  be  supposed  that  some  such  cases  would  not  arise. 
He  would  suggest  the  propriety  of  inserting  some  such  words  as  these, 
*'  in  case  of  a  contested  election,  the  matter  shall  be  settled  in  such  man- 
ner as  the  the  liCgislature  may  provide." 

Mr.  Read  said  it  seemed  to  him  that  it  would  not  be  advisable  to  go  into 
details.  As  was  at  present  the  cas^  in  regard  to  county  officers,  it  would 
be  of  course,  a  matter  for  the  action  of  the  Legislature,  without  being  so 
specifically  expressed  in  the  Constitution  ;  all  matters  of  detail  concerning 
which  no  provision  was  to  be  found  in  the  Constitution,  must  be  settled 
by  the  Legislature,  as  a  matter  of  course. 

Mr.  Mann  moved  to  amend  the  amendment,  by  striking  out  all  after 
the  word  **  township,"  where  it  occurs  the  second  time,  leaving  in  the 
last  clause  which  provides  for  the  election  of  one  alderman  in  each  ward. 

Mr.  Brown,  of  Philadelphia,  expressed  his  intention  to  vote  against  the 
amendment  of  the  gentleman  from  Montgomery,  (Mr.  Mann)  and  also 
against  the  amendment  of  the  gentleman  from  Susquehanna,  (Mr.  Read) 
with  a  view  to  come  hack  to  the  original  proposition.  He  was  opposed  to 
leaving  the  matter  in  the  hands  of  the  grand  jury.  The  sheriffs  might  as 
well  select,  as  they  do  in  reference  to  the  juries  themselves.  Choice  of  jus- 
tices might  be  made  for  the  purpose  of  accomplishing  personal  objects,  and 
therefore  this  would  not  be  a  safe  depository  of  the  power.  He  would 
much  rather  leave  it  to  the  people  to  determine  how  many  justic-es  there 
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should  be,  and  if  they  would  not  determine,  he  would  leave  it  to  the  Le- 
gislature. Perhaps  it  would  be  desirable  to  make  the  justices  salary  offi- 
cers, and  then  they  might  be  diminished,  should  the  number  be  too  great. 

Mr.  Smyth,  of  Centre,  stated  that  it  was  the  practice  of  the  courts  in 
his  county,  to  draw  for  the  juries ;  therefore  there  could  be  no  apprehen- 
sion of  any  fraud  on  that  ground.  In  this  particiilar,  therefore,  he  begged 
leave  to  correct  the  gentleman  from  the  county,  (Mr.  Brown.)  The 
nearer  these  justices  were  to  the  people  the  better ;  and  the  grand  jury 
was  more  directly  a  part  of  the  people  than  the  Legislature.  The  busi- 
ness of  the  justices  was  in  the  county,  and  the  nearer  their  connection 
with  the  people  the  better.  He  hoped,  therefore,  that  the  amendment 
proposed  by  the  gentleman  from  Montgomery  would  not  be  adopted. 

Mr.  Brown  said  he  stood  corrected  by  the  statement  of  the  gentleman 
from  Centre.  He  did  not  profess  to  be  conversant  with  the  subject.  But 
he  still  considered  the  mode  to  be  quite  as  objectionable  as  if  the  number 
were  to  be  fixed  by  the  sheriffs,  because  the  sheriffs  draw  the  grand  juries. 
The  grand  juries  were  not  elected  by  the  people,  but  the  Legislature 
were,  and  in  this  view  were  next  to  the  people.  He  was  willing  to  vote 
for  the  people  themselves  to  determine  the  number.  He  had  mentioned 
the  Legislature,  because  it  had  been  already  decided,  that  it  should  not  be 
left  to  the  people  to  settle  the  number  of  justices.  If  that  question  were  still 
open,  he  would  vote  that  the  people  should  themselves  make  the  decision. 
The  number  of  these  magistrates  could  be  provided  for  in  the  schedule ; 
and  as  to  all  the  intermediate  matters,  provisions  could  be  embraced  in 
the  schedule. 

Mr.  Smyth  wished  to*  correct  another  error  into  which  the  gentleman 
from  the  county  of  Philadelphia  had  fallen.  He  did  not  himself  know 
what  was  the  practice  in  that  county,  but  if  the  gentleman  had  looked 
into  the  law  appointing  commissioners,  he  would  have  seen  his  error.  It 
is  provided  by  this  law,  that  the  commissioners  shall  fill  the  ballot  box 
with  ballots  once  a  year,  and  when  it  becomes  necessary  to  draw  from 
the  box,  which  is  always  kept  locked  from  the  last  court,  the  first  twenty- 
four  names  drawn  out,  were  the  grand  jury,  and  the  next  draw|i 
out  constitute  the  traverse  jury.  This  was  the  practice  in  the  county 
of  Centre.  He  did  not  know  how  it  was  in  the  county  of  Philadel- 
phia. 

Mr.  Mann  admitted  that  the  statement  of  the  gentleman  from  Centre 
was  correct  so  far*  The  assessors  make  a  selection  of  names,  which 
they  throw  into  the  ballot  box  ^  the  names  are  then  drawn  out  in  the  man- 
ner described  by  the  gentleman  from  Centre.  He  (Mr.  M.)  wished  that 
the  people  should  determine  the  number.  He  was  opposed  to  a  large 
number  of  these  justices,  and  would  much  rather  that  it  should  be  made 
definite. 

Mr.  CvRLL  said  the  usual  mode  in  his  county  was  this.  The  Com- 
missioners and  sheriff  every  year  select  from  the  duplicate,  sober,  respec- 
table citizens.  These  names  are  put  into  the  ballot  box,  and  drawn  out 
in  the  manner  described*  The  assessors  only  make  the  returns  of  the 
duplicates. 

Mr.  Stevens  said  it  must  be  apparent  to  every  one  that  the  more  they 
went  into  details  in  their  amendments  the  more  perplexed  they  would  be. 
It  would  be  much  better,  as  had  been  suggested  by  some  gentleman,  t<^ 
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content  ourselves  with  laying  down  certain  general  principles,  and  leave 
the  details  to  be  supplied  by  the  Legislature.  The  principle  of  the  elec- 
tion of  the  justices  by  the  people  had  been  settled,  and  as  to  the  number 
of  justices,  and  all  the  other  incident  and  subordinate  matters,  they  ought 
to  be  left  to  the  Legislature.  The  whole  of  these  details  had  better  be  so 
left.  The  circumstances  of  the  country  may  change  from  year  to  year, 
and  we  cannot  change  the  constitutional  law  from  year  to  year  to  adapt  it 
to  these  circumstances.  It  would  therefore  be  wise  to  entrust  it  to  the 
Legislature,  not  to  alter  the  principle  which  had  been  settled,  but  to  ar- 
range all  matters  of  detail.  If  we  make  these  arrangements  in  the  funda* 
mental  laws,  and  they  should  work  ill,  no  change  can  be  made  without 
calling  a  new  Convention.  There  should  be  a  uniform  law  laid  down, 
which  would  enable  the  Legislature  to  make  changes  not  affecting  funda- 
mental principles,  as  measures  worked  well  or  ill.  If  it  were  provided  in 
the  Constitution  that  there  should  be  two  or  three  justices  for  every  bo- 
rough, the  operation  would  be  most  unequal.  Some  boroughs  contain  a 
population  of  six  thousand,  while  others  have  not  more  than  five  hundred 
inhabitants.  There  could  be  no  general  rule,  fixing  a  definite  number, 
which  would  not  operate  unequdly.  Let  us  determine  that  the  people 
shall  elect  the  justices  of  the  peace,  and  that  the  Legislature  shall,  by 
some  general  law,  determine  the  number  and  appointment  of  them. — 
Then,  if  the  law  should  be  found  to  operate  unequally,  it  could  be  chang- 
ed the  next  year.  If  we  insert  in  the  Constitution  a  provision  of  this 
kind,  it  would  bear  very  unequally  on  the  State ;  one  township  might 
elect  a  hundred  justices,  while  another  might  elect  only  fiye.  It  then 
would  be  no  uniform  system ;  every  thing  would  be  under  the  influence  of 
party  and  political  feelings,  operating  differently  in  one  part  ef  the  Com- 
monwealth from  what  it  would  in  another ;  but  if  a  general  law  were  pass- 
ed by  the  Legislature,  it  could  be  changed  to  suit  the  circumstances  and 
wishes  of  the  people.  The  best  way  in  his  opinion,  would  be  to  regulate 
all  the  propositions  of  amendment.  He  hoped,  therefore,  as  a  great  deal 
of  time  had  been  spent  before  to  day  on  this  subject,  and  as  it  had  receiv- 
ed as  large  a  share  of  discussion  as  its  importance  merited,  that  we  should 
negative  all  the  amendments,  and  adopt  the  report. 

The  motion  of  Mr.  Mann  was  rejected. 

The  question  being  on  the  motion  of  Mr.  Read, 

Mr.  Porter,  of  Northampton,  moved  to  amend  the  amendment,  by 
striking  out  all  after  the  words  •'  five  years."  The  number  and  appor* 
tionment  of  the  justices,  might  then  be  fixed  in  the  schedule,  as  had  been 
very  properly  suggested  by  the  gentleman  from  Adams,  (Mr.  Stevens.) 

The  motion  was  agreed  to. 

Mr.  Brown,  of  the  county,  moved  further  to  amend,  by  inserting  after 
the  word  "township,"  the  words,  **by  the  qualified  voters  thereof ;'* 
which  motion  was  agreed  to. 

Mr.  Agnew  moved  to  strike  out  the  words  following,  viz  :  "  At  the 
time  of  the  election  of  constables."  By  the  present  Constitution,  no  time 
was  fixed  for  the  election  of  constables,  and  it  was  left  to  be  fixed  by  law. 
He  could  not  see  any  necessity  for  fixing  the  election  of  justices,  at  the 
time  of  the  election  of  constables,  when  that  time  was  uncertain.  He 
did  not  approve  of  this  Siamese  twinship,  and  thought  it  better  not  to  fix 
the  place. 


PENNSYLVANIA  CONVENTION,  1837.  $► 

Mr.  Read  said,  the  argument  would  be  very  good,  if  applied  to  the  day 
or  month  of  the  election,  but  could  not  operate  against  using  a  general 
expression.  It  was  true  that  the  time  of  electing  the  constables  in  the 
townships  was  fixed  by  law,  and  was  different  in  different  places  ;  but  if 
the  time  thus  fixed,  was  a  convenient  time  for  the  citizens,  there  could 
be  no  better  time  for  the  election  of  justices. 

The  motion  to  amend  was  then  disagreed  to. 

Mr.  GiLMORE  moved  to  amend,  by  striking  out  "  five,"  before  the 
word  "years,"  and  inserting  "four."  He  was  anxious  to  record  his 
name  on  the  question,  and  he  hoped  the  committee  would  favor  him  with 
the  yeas  and  nays — but  they  were  not  ordered,  and  the  amendment  wa» 
rejected. 

Mr.  Scott  said,  the  amendment  before  the  committee  afiHrmed  the 
principle  of  election,  by  giving  the  election  of  justices  to  the  people,  and 
if  it  was  the  wish  of  the  people,  he  should  not  object  to  it.  But,  it  also 
affirmed  another  principle  to  which  he  strongly  objected.  It  abrogated 
all  the  existing  commissions  ;  and  that  numerous  and  respectable  body  of 
men,  the  justices,  were  ousted  of  their  of^ces,  and  in  a  way  that  implied 
no  inconsiderable  degree  of  censure.  He  was  unwilling  to  lend  his  aid 
to  stigmatize  any  body  of  men,  and  more  especially  one  which  was  gen- 
erally so  well  informed  and  respectable.  If  it  was  not  the  desire  of  the 
people  to  render  the  officers  now  in  commission,  ineligible  under  the 
present  Constitution,  it  was  practicable  to  have  a  gradual  change ;  and 
he  wished  to  put  on  record  a  plan  to  carry  out  the  principle  which  he 
proposed,  as  an  amendment  to  the  amendment,  of  the  gentleman  from 
Susquehanna. 

He  then  moved  to  amend  the  amendment,  by  striking  therefrom  all 
after  the  words  section  3,  and  inserting  in  lieu  thereof,  as  follows,  viz : 

"The  number  of  justices  of  the  peace  and  aldermen  for  every  township, 
city,  borough,  ward  and  district,  of  the  Commonwealth,  shall  be  regula- 
ted by  the  Legislature,  whenever  by  death,  resignation,  removal  or  other- 
wise, the  number  of  justices  or  aldermen  now  existing,  in  any  township, 
city,  borough,  ward  or  district  of  this  Commonwealth,  shall  be  reduced 
below  the  number  to  be  prescribed  by  law,  an  election  shall  be  held  to 
supply  the  deficiency,  at  the  next  constables'  election ;  and  the  term  of 
office  of  each  justice  or  alderman  so  elected,  shall  be  five  years  from  the 
date  of  his  commission,  which  shall  be  issued  by  the  Governor  upon  re- 
turn made  to  him  by  the  proper  judges  of  the  election.  The  Legislature 
shall  provide  the  mode  of  trying  contested  elections." 

Mr.  Scott  did  not.  he  said,  wish  to  argue  the  matter  any  further,  and 
he,  therefore,  called  for  the  yeas  and  nays,  which  were  ordered. 

The  question  was  then  taken  and  decided  in  the  negative  as  follows, 
viz : 

Yeas — Messrs.  Biddle,  Chauncey,  Cope,  Darlington,  Hopkinson,  Long,  M'Sheny, 
Meredith,  Merrill,  Penn3rpacker,  Porter,  of  Lancaster,  Reigart,  Scott,  Thomas — 14. 

Nats — Messrs.  Agnew,  Banks,  Barclay,  Bamitz,  Bedford,  Bell,  Bigelow,  Bonham, 
Brown,  of  Northampton,  Brown,  of  Philadelphia,  Carey,  Chambers,  Clarke,  of  Beaver, 
Clark,  of  Dauphin,  Clarke,  of  Indiana,  Cleavinger,  Cline,  Coates,  Cochran,  Crawford, 
Crum,  Cunningham,  Curll,  Denny,  Dickerson,  Farrelly,  Foulkrod,  Fry,  Gearhart,  Gil- 
more,  Harris,  Hastings,  Hays,  Helfienstein,  Henderson,  of  Allegheny,  Henderson,  of 
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Dauphin,  Hiest^r,  High,  Houpt,  Hyde,  Jenks,  Keim,  Kennedy,  Kerr,  Konigmacher, 
Krebs,  Lyons,  Magee,  Mann,  M'Cahen,  McDowell,  Merkel,  Montgomery,  Myers,  Nevin, 
Overfield,  PoUock,  Porter,  of  Northampton,  Purviance,  Read,  Riter,  Ritter,  Rogers,  'Roy^ 
er,  Russell,  Saeger,  Scheetz,  Sellers,  Seltzer,  Smyth,  Snively,  Stevens,  Taggart,  AVeid- 
man.  Woodward,  Young,  Sergeant,  President — 77. 

The  question  recurring  on  Mr.  Read's  amendment,  it  was  taken,  and 
the  amendment  was  agreed  to. 

The  committee  proceeded  to  the  consideration  of  the  sixth  section  off 
the  report,  as  follows  : 

"  Sect.  6.  All  officers  whose  election  or  appointment  is  not  provided 
for  in  this  Constitution,  shall  be  elected  or  appointed  as  shall  be  directed 
by  law.  But  no  officer  connected  with,  or  appertaining  to  the  system  of 
internal  improvements,  shall  be  appointed  by  the  Governor." 

Mr.  Stevens  moved  to  amend  the  amendment,  by  striking  out  there- 
from all  the  words  after  the  word  '*  law,"  in  the  third  line,  being  the 
words  following,  viz :  "But  no  officer  connected  with,  or  appertaining  to 
the  system  of  internal  improvements,  shall  be  appointed  by  the  Gover- 
nor." 

Mr.  Read  said,  if  there  was  any  thing  worth  retaining  at  all  in  the  sec- 
tion, it  was  this.  The  people  too,  were  more  unanimous  upon  the  ques- 
tion of  reducing  the  Governor's  patronage,  than  upon  any  other ;  and  the 
patronage  growing  out  of  the  internal  improvement  system,  great  as  it 
now  was,  would,  hereafter,  become  greater  than  all  the  rest  united.  If 
we  do  not  strip  the  Chief  Magistrate  of  all  this,  or  of  the  greater  portion 
of  it,  we  shall  fail  to  strip  him  of  what  will,  in  a  few  years,  constitute  an 
amount  of  patronage  much  greater  than  he  has  ever  yet  possessed.  This 
very  clause,  which  it  was  now  proposed  to  strike  out,  would  be  the  most 
effectual  provision  we  could  make  for  the  reduction  of  the  patronage  of 
the  Executive  ;  and  it  was  the  gist  of  the  whole  section.  He  trusted  that 
the  motion  to  strike  out  would  not  be  aorreed  to. 

Mr.  Stevens  said,  the  previous  part  of  the  section  which  he  had  not 
proposed  to  touch,  made  a  material  change  in  our  Constitution.  All  offi- 
cers under  the  present  Constitution  were  appointed  by  the  Governor. 
That  was  now  changed,  and  he  was  to  have  the  power  of  making  no  ap- 
pointments which  the  Constitution  did  not  expressly  give  him,  and  all  offi- 
cers whose  appointments  are  not  provided  for,  in  the  Constitution,  are  to 
be  appointed  in  such  manner  as  the  Legislature  may  direct.  This  amend- 
ment left  the  Legislature  untrammeled.  By  leaving  out  the  clause,  there- 
fore, we  submit  it  to  the  people  to  say,  by  their  representatives,  fron^ 
year  to  year,  how  their  officers,  connected  with  the  internal  improvement 
system,  shall  be  appointed.  Some  gentlemen  here,  he  was  aware,  had 
the  faculty  of  knowing  how  many  of  the  people  were  for  this  and  that. 
He  professed  no  such  knowledge,  but  one  thing  was  certain — if  the  peo- 
ple desired  and  continued  to  desire  that  these  appointments  should  not  be 
made  by  the  Governor,  their  representatives,  coming  fresh  from  them, 
every  year,  and  knowing  their  sentiments,  would  carry  them  into  effect. 
But,  if  we  bind  the  people  by  a  constitutional  provision,  they  must  either 
lose  all  power  over  the  subject  for  the  next  fifty  years,  or  until  another 
Convention  be  called.  But  his  amendment  left  it  to  the  people  to  say, 
every  year,  how  the  officers  of  the  public  works  should  be  appointed, 
from  year  to  year,  and  from  generation  to  generation.      He  would  ask 
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whether  this  was  not  a  more  liberal  and  republican  mode  of  reform,  than 
to  bind  down  the  people  to  a  fixed  mode  of  appointment.  It  was  not  ne- 
cessary for  him  argue  the  question,  whether  the  people  desired  the  appoint- 
ments to  be  made  by  the  Executive  or  the  Legislature;  for  the  amendment 
proposed  to  leave  it  to  the  people  to  say  to  which  it  should  belong.  If  he 
was  to  decide  upon  the  question,  and  was  obliged  to  make  the  power  of 
appointment  permanent  in  either  branch  of  the  government,  he  would  pre- 
fer the  executive.  But,  it  was  unnecessary,  to  make  any  choice  between 
them.  Patronage,  it  was  true,  was  corrupting,  but  not  more  so,  when  in  the 
hands  of  one  man  than  in  those  of  a  body  of  men.  There  ought  to  be, 
between  the  Governor  and  those  officers  who  were  to  conduct  the  public 
works,  unity  of  opinion,  and  harmony  of  feeling  and  action.  If  the  ap- 
pointments be  made  by  the  Legislature,  and  the  people  think  the  public 
works  badly  managed,  then  let  them  make  a  change.  He  presumed  that 
gentlemen  had  made  up  their  minds  on  this  subject,  and  it  was,  therefore, 
unnecessary  to  discuss  it. 

Mr.  Merrill  would  ask  the  chairman  of  the  committee  who  reported 
this  section,  if  it  did  not  leat^e  with  the  Legislature  the  appointment  of 
all  these  officers.  That  would  be  the  effect  of  the  section ;  and,  in  his 
opinion,  the  Legislature  was  the  very  worst  place  where  their  appoint- 
ment could  be  placed.  It  would  be  very  vexatious  to  have  hundreds  of 
officers  continually  soliciting  and  hanging  around  the  Legislature  for  these 
appointments.  Much  time,  too,  would  be  consumed  in  making  their  ap- 
pointment. Now,  the  elections  made  in  joint  ballot  consumed  a  week ; 
and  the  extension  of  the  system  now  proposed,  would  increase  the  length 
of  the  sessions  beyond  all  endurance  either  of  the  members  or  of  the  people. 
He  submitted,  too,  whether  it  would  not  be  a  very  dangerous  system  to 
blend  the  Executive  and  Legislative  powers  in  this  manner.  Would  we 
obtain  any  better  officeis  by  this  mode  of  appointment  than  we  have  now? 
The  question  was,  not  whether  we  should  give  the  appointments  to  the 
Executive,  but  whether  they  should  be  left  open  for  the  people  to  place 
them  where  they  might  judge  it  to  be  best,  from  year  to  year.  If  they  find 
corruption  and  logrolling  to  be  necessarily  attendant  upon  appointments 
by  the  Legislature,  they  can,  if  they  please,  alter  the  mode  of  appoint- 
ment ;  but,  if  we  pass  this  amendment,  it  will  not  be  in  their  power. 

Mr.  Read  would,  he  said,  very  briefly  reply  to  the  objections  urged  by 
the  gentleman  from  Union.  In  the  first  place,  the  report  of  the  commit- 
tee would  not  have  the  effect  that  he  supposed.  Its  effect  would  not  be 
to  vest  all  these  appointments  in  the  Legislature,  but  to  leave  it  to  the 
Legislature  to  say  in  what  manner  they  should  be  made.  They  might 
give  the  principal  appointments  to  the  people,  and  the  subordinate  ones  to 
the  heads  of  the  department.  They  might  create  the  office  of  Secretary 
of  public  works,  or  establish  a  board  of  internal  improvement,  to  be  cho- 
sen either  by  the  Legislature  or  by  the  people,  and  all  the  subordinate 
appointments  could  be  filled  by  these  officers.  The  argument  as  to  the 
consumption  of  the  time  of  the  Legislature,  had,  therefore,  no  force  nor 
validity. 

Mr.  Meredith  thought  it  very  important,  he  said,  that  the  amendment 
of  the  gentleman  from  Adams  should  be  agreed  to.  Some  minor  matters 
in  connexion  with  it  had  occurred  to  him  as  worthy  of  consideration,  to 
which  he  would  refer.    The  idea  of  the  gentleman  from  Susquehanna, 
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was,  that  the  Legislature  should  provide  for  the  appointment  of  a  single 
officer  who  should  have  all  this  dangerous  patronage  in  his  hands.  This 
would  bring  us  back  to  the  very  system  of  a  single  head,  which  was  so 
much^bjected  to.  The  very  objection  to  the  present  s}^stem,  was,  that 
it  vested  too  much  power  in  a  single  individual. 

Mr.  Read  explained  that  he  had  proposed  to  give  it  either  to  an  indi- 
vidual officer  or  to  a  board  of  public  works. 

Mr.  Meredith  said,  the  gentleman's  favorite  idea  seemed  to  be  a  sin- 
gle head.  The  Govemor  had  now  all  the  responsibility  of  these  appoint- 
ments, and  he  was  elected  by  the  people  ;  now,  if  the  head  of  the  public 
works  be  elected  by  the  people,  and  at  the  same  time,  the  patronage  of 
the  subordinate  officers  will  be  substantially  in  the  same  hands,  and  in  the 
hands  of  the  same  party;  but  the  Governor  will  have  a  scape  goat  upon 
which  to  throw  all  his  mismanagement.  We  did  not  wish  the  dominant  par- 
ty to  have  such  a  scape  goat  upon  which  they  could  shift  all  the  responsi- 
bility ;  he  preferrr d  that  it  should  rest  upon  the  Governor  alone.  Under 
the  system  proposed  by  the  gentleman  from  Susquehanna,  we  should  have 
one  of  two  things  ;  a  man  using  patronage  against  the  will  of  the  people, 
or  a  man  electe4  by  the  people  as  an  adjunct  of  the  Governor,  and  to  bear 
the  burden  of  all  the  Governor's  mismanagement,  when  it  was  great 
enough  to  turn  the  Governor  out  of  office. 

If  the  Secretary  of  the  board  of  public  works  should  die,  what  provision 
would  be  made  in  that  case  ?  Were  the  works  to  be  suspended,  was  the 
travel  to  stop,  until  the  Legislature  had  been  convened  to  provide  for  the 
election  of  his  successor  ?  This  inconvenience  would  be  great  and  very 
severely  felt.  He  hoped  there  would  be  no  indisposition  to  trust  the  peo- 
ple themselves,  and  their  representatives  with  the  power  of  determining 
how  these  appointments  should  be  made,  and  he  trusted  that  the  motion 
to  strike  out  would  be  agreed  to. 

Mr.  Clarke,  of  Indiana,  did  not,  he  said,  pretend  to  say  that  the  Leg- 
islature should  elect  a  Secretary  of  public  works.  There  was  not  such 
an  officer  in  every  State.  There  was  in  Virginia  a  board  of  public 
works  consisting  of  thirteen  members.  In  other  States  there  were 
Canal  Commissioners,  three  or  more  in  number.  But  these-  officers 
were  never  appointed  by  the  Governor.  In  New- York,  which  com- 
menced the  system  of  Internal  Improvement,  and  set  the  example  to 
all  the  other  States  in  this  respect,  the  officers  connected  with  the  public 
works  were  chosen  by  the  Legislature,  and  the  system  had  been  found  to 
work  well.  The  Canal  Commissioners  held  their  offices  longer  in  New 
York,  than  they  do  here.  When  the  Legislature  make  the  appoint- 
ments, the  officers  carry  the  confidence  of  the  people  with  them  and 
are  restrained  by  them.  But  when  the  appointments  are  made  by  the 
Governor,  the  people  are  jealous  of  them  and  are  not  so  well  contented 
with  them.  What  called  this  Convention  together,  if  it  was  not,  in  fact, 
the  general  wish  to  reduce  the  Governor's  patronage  ?  It  was  original- 
ly, but  by  the  Internal  Improvement  system,  it  had  been  made  much  grea- 
ter. What  was  the  cause  of  the  bitterness  and  personal  animosity  which 
characterized  our  political  struggles  ?  The  patronage  of  the  Govemoi, 
In  social  life  we  were  not  so  friendly  with  each  other  as  we  ought  to  be, 
because  every  third  year,  we  were  brought  into  collision  by  a  contest  for 
these  offices.  If  we  failed  to  take  these  appointments  from  the  Gover- 
nor, we  should  fail  to  do  what  the  people  wished  and  expected.     Why 
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should  we  not  say  at  once  that  the  Governor  shall  not  appoint  these  offi- 
cers ?  If  it  was  left  for  the  Legislature  to  say  how  they  should  he  ap- 
pointed, there  would  be  found  there,  as  there  always  was  when  the  Got- 
emor  belonged  to  the  party  predominent  in  the  Legislature,  a  strong  disH 
position  to  throw  the  whole  upon  him.  He  hoped  we  should  say  that  the 
Governor  shall  not  exercise  any  part  of  this  power.  In  New  York,  the 
public  works  are  superintended  by  two  boards,  both  of  which  are  chosen 
by  the  Legislature.  He  would  be  glad  to  see  the  same  plan  adopted  here. 
We  ought,  in  his  opinion,  to  do  every  thing  we  can  to  separate  the  subject 
of  Internal  Improvements  from  the  party  strife  of  the  day,  and  submit 
them  wholly  to  the  good  sense  and  impartial  judgment  of  the  country  for 
support ;  and  he  considered  that  taking  the  appointment  of  these  officers 
from  the  Governor  would  go  a  great  way  in  producing  that  desirable  re- 
sult. He  hoped,  therefore,  that  the  amendment  might  not  prevail  but  that 
the  section  should  remain  as  it  was. 

Mr.  Denny  concurred  in  some  of  the  principles  laid  down  by  the  gen- 
tleman from  Indiana,  (Mr.   Clarke,)   and  he  hoped  that  upon  other  occa- 
sions the  gentleman  would  carry  them  out.     The  principle  he  alluded  to, 
was  that  of  separating  as  far  as  possible  these  appointments   from  political 
parties.   It  was  a  good  principle,  and  he  hoped  to  see  it  carried  out  in  some 
of  the  questions  which  may  come  up  before   us  for  our  decision ;  but  he 
was  at  a  loss  to  see  the  propriety  of  retainmg  this  clause.   Why  not  leave  it 
Avith  the  Legislature  to  dispose  of  as  they  may   think  proper  ?     Either 
allowing  them  to  vest  the  appointment  in  the  Governor,  or  making  such 
other  disposition  of  it  as  may  seem  to  them  just  and  proper.     It  was  true 
that  we  met  here  for  the  purpose  of  reducing  the  patronage  of  the   Gov- 
ernor, but  if  he  understood  the  wishes  of  the  people  in  relation  to   this 
matter  it  was  to  apply  chiefly  to  county  officers,  those  officers  being  near- 
ly connected  with  the  people,  and  it  being  consequently  proper  that  they 
should  have  the  appointments  of  them  in  their  own  hands.     They  were 
officers  who  came  immediately  under  the  eye  of  the  people  in  the  different 
counties,  being  situated  at  the  seat  of  justice  of  every  county  ;   but  this 
Avas  not  the  case  with  the  officers  connected  with  the  public  works,  who 
were  spread  all  over  the  State.    No  person  could  have  any  eye  upon  them 
unless  it   was  the  Governor,  or  the  Executive  Department.     Then  he 
thought  that  they  should  be  kept  in  such  situation,  that  they  might  know 
that  the  eye  of  the  Governor  was  always  upon  them.     He   apprehended 
that  if  these  officers  \yere  appointed   by  the  Legislature  or  the  people, 
they  would  be  almost  entirely  irresponsible  ;  whereas  if  they  were  appoint- 
ed by  the  Governor,  they  would  be  held  accountable  to  him,  and   would 
perform  their  duties  more  faithfully  and  promptly.     The  gentleman  from 
Indiana,    Mr.  Clarke,  has  told  us  that  the  New  York  system  has  worked 
very  well,  and  the  very  best  recommendation  which  struck  the  gentleman 
"was  that  they  had  not  made  changes  so  often  as  we  have  done  in  Penn- 
sylvania.    He  was  therefore  to  understand  the  gentleman,  as  saying  that 
the  permanence  of  the  situation  made  their  system  the  better  one.     Now 
this    was  not  the  doctrine  which  he,  (Mr.   Denny,)   subscribed  to.     It 
perhaps  may  show  the  power  of  the  party,  that  made  these  appointments, 
or  it  may  be  the  good  conduct  of  the  officers  which  kept  them  so  long  in 
office.     In  Pennsylvania,  however,  we  have  had  changes,  and  in  his  opin- 
ion with  good  effect ;  because  the  fact  that  they  knew  that  these  -changes 
were  to  be  expected,  impressed  upon  their  minds  the  responsibility  under 
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which  they  acted  and  the  amenability  under  which  they  were  to  the 
GoTernor  or  Legislature,  which  operated  upon  them  in  a  most  salutary 
manner.  This  kept  them  attentive  to  their  duty  and  prevented  improper 
conduct.  He  preferred  having  the  matter  left  to  be  regulated  by  the  Zae> 
gislature,  and  should  therefore  vote  in  favor  of  striking  out  the  latter  daitse 
of  the  section. 

Mr.  BiDPLE  was  opposed  to  frequent  changes  in  our  fundamental  arti- 
de  of  Government.  There  was  nothing  more  likely  to  produce  discon- 
tent in  the  minds  of  Uie  community  than  the  inserting  of  unnecessary  re- 
strictions in  the  Constitution,  upon  the  people  or  the  Legislature.  The 
part  of  this  section  proposed  to  be  stricken  out,  does  propose  restric- 
tions not  only  upon  the  will  of  the  people,  but  upon  the  will  of  the  rep» 
resentatives  of  the  people,  the  members  of  the  Legislature  of  the  State.- 
He  was  therefore  opposed  to  it,  and  opposed  to  it  because  there  will  be  a 
constant  struggle  to  get  rid  of  these  restrictions.  For  these,  and  the  addi- 
tional reasons  which  have  been  suggested  by  other  gentlemen,  he  was  op- 
posed to  retaining  in  the  section  this  last  provision. 

Mr.  Banks,  did  not  apprehend  that  the  difficulty  suggested  by  some 
gentlemen,  in  relation  to  this  section  would  arise.  If  the  present  section 
was  stricken  out,  nothing  would  be  lost  by  it,  because  if  it  was  ascertain- 
ed at  the  close  of  our  labors  that  some  restriction  should  be  made,  a  pro- 
vision can  be  introduced  to  that  effect.  If  the  proposition  of  the  gen- 
tleman from  Adams,  (Mr.  Stevens,)  was  agreed  to,  these  offices  might  be 
filled  by  the  people  or  by  the  Legislature,  and  the  Governor  would  only 
have  the  appointment  of  them  in  cases  where  the  Legislature  might  fail 
or  neglect  to  discharge  their  duty.  By  referring  to  report  number  twen- 
ty-nine, which  has  not  yet  been  reached,  it  will  be  seen  that  the  minority 
of  that  committee,  reported  a  provision  as  follow,  viz  :  "  The  public 
improvements  of  this  Commonwealth  shall  be  under  the  managemant  of 
a  comptroller  of  ^public  works,  who  shall  be  annually  appointed  by  the 

Grovemor,  and  who  shall  receive  a  compensation  of  not  less  than » 

dollars.''  Now  when  we  come  to  act  upon  that  section,  he  had  no  doubt 
but  the  chairman  of  the  committee  on  the  sixth  article  can  show  that  the  Go- 
vernor should  not  have  this  appointment  in  his  hands,  and  the  Convention 
can  then  determine  whether  they  will  take  this  power  from  the  Executive  ; 
but  agreeing  to  strike  out  the  provision  proposed  to  be  stricken  out,  by 
the  gentleman  from  Adams,  did  not  necessarily  throw  the  appointment 
into  the  hands  of  the  Governor.  It  only  has  the  effect  to  place  in  the 
hands  of  the  Governor  the  appointment  of  such  persons  as  the  Legisla- 
ture has  omitted  to  provide  for.  As  there  would  be  nothing  lost  by  the 
adoption  of  this  proposition,  he  should  therefore  vote  for  it. 

Mr.  Steven's  motion  to  strike  out  was  then  agreed  to,  yeas  50,  nays  23; 
and  the  sixth  section  of  the  report  as  amended  was  adopted. 

So  much  of  the  report  of  the  committee  as  was  in  the  following  words, 
was  then  adopted: 

'<  Sect.  7.  A  State  Treasurer  shall  be  elected  annually  by  the  joint 
TOte  of  both  branches  of  the  Legisluture." 

The  eighth  section  of  the  report  of  the  committee  was  then  read  as 
follows : 

'<  Sect*  8.  All  State  officers  created  by  law,  except  judicial  officers^ 
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shall  be  filled  by  elections  of  the  joint  vote  of  both  branches  of  the  Le- 
giflature.'* 

Mr.  Meredith  considered  this  section  as  conflicting  with  sections  of 
the  Constitution  already  passed  through  committee  of  the  whole.  This 
section  provides  that  all  State  officers  except  judicial  officers,  shall  b« 
filled  by  election  by  the  joint  vote  of  both  branches  of  the  Legislature ; 
another  section  which  we  have  adopted  provides  that  a  Secretary  of  State 
shall  be  appointed  by  the  Governor.  He  observed  also,  in  this  section 
what  had  escaped  his  notice  in  the  preceding  section.  He  meant  that  the 
State  Treasurer  should  be  elected  by  joint  vote  of  both  ^ranches  of  die 
Legislature.  The  old  Constitution  provided  that  the  State  Treasurer 
should  be  elected  annually  by  the  joint  vote  of  the  members  of  both 
branches  of  the  Legislature.  If  the  effect  of  this  was  to  be,  that 
each  House  was  to  vote  separately,  he  should  like  the  chairman  of  the 
committee  on  the  sixth  section,  to  inform  him  of  that  fact,  and  if  this 
turned  out  to  be  the  construction  placed  upon  it,  h^  scarcely  thought  the 
Convention  were  prepared  to  vote  for  it.  Inasmuch  as  provision  had  been 
made  in  another  section  for  the  appointment  of  certain  officers,  he  thought 
it  scarcely  worth  while  to  adopt  diis  section.  The  whole  of  the  argu- 
ment which  we  have  had,  went  to  show  that  it  should  be  left  discretionary 
with  the  Legislature,  as  to  the  place  of  vesting  the  appointment  of  the 
Secretary  of  the  Land  Office,  Surveyor  General  and  Auditor  General. 
They  are  all  created  by  law,  and  he  trusted  their  appointment  would  be 
left  discretionary  with  the  Legislature.  He  therefore  hoped  that  the  com- 
mittee would  negative  the  section  under  consideration. 

Mr.  Brown,  of  Philadelphia  county,  apprehended  that  the  gentleman 
from  the  city,  had  fallen  into  an  error,  in  supposing  that  it  was  intended 
that  this  power  should  be  left  discretionary.  It  might  have  been  that  the 
argument  had  a  bearing  that  way,  but  certainly  the  vote  had  not.  ae  had 
voted  that  the  Governor  should  not  have  this  power  of  appointment,  with 
ihe  full  hope  that  the  mode  of  appointment  might  be  fixed  and  designa- 
ted in  the  Constitution,  and  if  no  other  gentleman  took  upon  himself  to 
make  the  motion,  he  would  do  it  when  the  proper  time  arrived.  At  pre- 
sent he  would  move  to  strike  out  the  words  *'  except  judicial  officers." 

Mr.  Read  said,  the  effect  of  this  amendment  would  be  this  :  If  the 
Legislature  at  any  time  erected  and  created  a  new  court,  as  they  might 
do,  the  amendment,  if  adopted,  would  require  the  judges  to  be  elected  by 
the  joint  vote  of  the  Legislature.  Now  he  presumed  this  was  not  the 
intention  of  the  gentleman  himself,  as  he  took  it,  but  this  would  not  be  a 
proper  mode  of  appointing  judges  of  courts. 

Mr.  Brown  said  that  this  was  his  intention,  and  he  intended  to  move  to 
do  so  at  a  proper  time.  The  section  seemed  obscure  to  him,  as  he  was 
sot  able  to  say  what  was  meant  by  the  term  State  officers.  His  amend- 
ment was  to  place  judicial  officers  on  the  same  footing. 

Mr*  Reab  explained  what  was  meant  by  State  officers,  such  as  Attor- 
ney General,  Auditor  General,  Secretary  of  the  Land  Office,  Secretary  of 
the  Board  of  public  works,  and  Canal  Commissioners. 

Mr.  Brown  was  still  at  a  loss  to  know  why  judicial  officers  were  ex- 
cluded. He  could  see  no  necessity  for  putting  in  the  words  *' judicial 
officers"  at  all. 
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Mr.  Bell  could  not  understand  what  was  meant  by  the  words  State 
officers.  It  might  receive  different  constructions  by  different  persons,  and  ^ 
in  his  opinion  it  was  in  direct  contravention  of  a  provision  already  adop- 
ted. If  his  memory  served,  the  Convention  had  agreed  to  allow  the  Go- 
vernor the  appointment  of  a  Secretary  of  the  Commonwealth.  Then  was 
he  not  to  be  considered  a  State  officer.  If  therefore  the  committee  agree 
to  this  part  of  the  report  we  will  have  contradictory  provisions  in  the 
Constitution.  In  relation  to  the  amendment  proposed  by  the  gentle- 
man from  the  county  of  Philadelphia,  (Mr.  Brown,)  if  it  was  adopted,  it 
would  be  forestalling  the  opinion  of  the  Convention  in  relation  to  the  ju- 
diciary, before  it  came  up  for  discussion.  It  seemed  to  be  the  general 
opinion  in  the  Convention,  that  the  appointment  of  judges  of  courts,  was 
to  be  vested  in  the  Governor ;  but  the  object  of  the  gentleman  from  the 
county  appeared,  at  this  premature  stage,  to  be  to  procure  an  expression 
of  opinion  upon  a  part  of  the  report,  that  the  Governor  was  not  to  have 
this  power  of  appointment,  but  that  it  was  to  be  vested  in  the  Legislature. 
The  object  seemed  to  be  to  ask  us  to  vote  and  commit  ourselves  on  this 
great  question,  before  it  was  fully  and  fairly  discussed.  He  would  ask 
gentlemen,  when  it  was  expected  that  we  would  have  a  lengthy  and  able 
argument  on  the  subject  of  the  judiciary,  whether  they  were  now  prepar- 
ed to  give  their  votes  and  settle  this  great  leading  question  ?  He  was  not 
prepared  to  do  it,  and  he  would  therefore  vote  first  against  the  amend- 
ment proposed  by  the  gentleman  from  Philadelphia  county,  and  then, 
against  the  whole  section  ? 

Mr.  Brown's  amendment  was  then  disagreed  to ;  and  the  report  of  the 
committee  as  contained  in  the  eighth  section  was  rejected. 

So  much  of  the  report  of  the  committee  as  was  contained  in  the  ninth 
section^  as  follows,  was  taken  up  : 

"  Sect.  9.  Clerks  of  the  County  Courts,  Surveyors,  Recorders  of 
Deeds,  Registers  of  Wills,  and  Sheriffs,  shall  keep  their  offices  in  the 
county  town  of  the  county  in  which  they  respectively  shall  be  officers." 

Mr.  Darlington  moved  to  strike  out  the  words  "County  Surveyors." 

Mr.  Russell  hoped  that  this  amendment  might  not  be  agreed  to.  In 
the  county  he  represented  they  had  suffered  very  great  inconvenience  on 
account  of  the  office  of  County  Surveyor  not  being  in  the  county  town. 
In  the  trial  of  cases  of  ejectment  it  frequently  becomes  necessary  and  is 
very  important  that  leference  should  be  had  to  papers  in  the  office  of  the 
Deputy  Surveyor,  and  in  many  instances  it  becomes  necessary  to  go 
some  fifteen  or  twenty  miles  for  the  purpose  of  obtaining  these  papers. 
Courts,  and  all  persons  connected  with  the  transaction  of  business  re- 
lating to  land  suits,  find  the  inconvenience  of  these  offices  being  kept  in 
any  other  place  than  the  county  seat.  So  inconvenient  has  it  become  in 
many  counties  that  the  Legislature  has  provided  that  it  shall  be  kept  in 
the  county  seats  of  those  counties,  and  unless  the  gentleman  could  show 
some  good  reason  why  this  provision  should  be  stricken  out  of  the  sec- 
tion, he  hoped  it  would  not  now  be  dispensed  with.  He  thought  it  im- 
portant that  this,  as  well  as  all  other  offices  connected  with  the  county 
business,  should  be  kept  in  the  bounty  town. 

Mr.  Darlington  could  see  no  reason  why  this  office  should  Be  kept  in 
the  county  town.    In  the  eastern  counties  it  was  of  small  importance,  and 
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the  o^cer  had  very  little  to  do.  In  Chester  county  it  was  far  more  im- 
portant that  the  County  Surveyor  should  reside  in  a  remote  extremity 
of  the  county,  than  in  the  county  town,  as  his  duty  lay  almost  en- 
tirely in  distant  sections  of  the  county.  It  was  far  more  important  that 
he  should  be  in  the  neighborhood  of  the  people,  than  in  the  neighbor- 
hood of  the  courts.  In  many  of  the  counties,  this  officer  was  seldom 
required  to  be  in  attendance  at  courts ;  certainly,  in  his  experience,  he 
had  never  known  any  occasion  for  the  County  Surveyor  residing  in  the 
county  town.  If,  however,  it  was  necessary  in  any  of  the  counties,  that 
the  County  Surveyor  should  reside  in  the  county  town,  it  could  easily  be 
provided  for  by  law.  This  was  the  proper  course  of  providing  for  these 
cases.  There  were  but  very  few  counties  in  which  it  would  be  necessary 
to  have  this  provision  made,  and  why  insert  in  the  Constitution  a  clause 
making  it  imperative  in  all  counties,  no  matter  how  inconvenient  it  may 
be  to  the  people  of  those  counties.  For  these  reasons  he  had  moved  to 
strike  out  this  provision  and  he  hoped  the  motion  might  pievail. 

Mr.  Merrill  said  if  it  went  no  farther  than  to  inconvenience  the  par- 
ties in  suits,  he  would  not  care  so  much  about  it,  but  he  knew,  and  every 
lawyer  knew,  that  great  injustice  was  frequently  done  to  persons  litigating, 
from  the  want  of  access  to  the  County  Surveyors'  offices ;  and  in  many 
of  these  cases  it  was  impossible  to  obtain  any  aid  from  the  court.  Where 
the  County  Surveyor's  office  is  kept  at  a  distance  /lom  the  seat  of  justice, 
one  party  may  produce  papers  which  will  have  a  very  important  bearing 
in  their  favor,  but  which  could  easily  be  set  aside  by  other  papers  in  the 
office.  If,  however,  access  cannot  be  had  to  these  papers,  injustice  is  done. 
He  himself  had  known  of  persons  having  to  travel  a  whole  night  foi  the  pur- 
pose of  obtaining  testimony  from  these  offices  to  sustain  their  cause  in 
court.  If,  then,  these  papers  are  important  in  court,  and  it  had  been  said 
by  the  Supreme  Court  of  the  State,  that  almost  the  sweepings  of  a  Dep- 
uty Surveyor's  office  was  evidence  in  court,  the  office  of  the  Surveyor 
ought  to  be  where  it  could  be  easy  of  access.  It  may  be  observed  that  it 
would  be  inconvenient  for  the  Deputy  Surveyor  to  reside  in  the  county 
town.  It  was  not  necessary,  however,  that  he  should  reside  there,  but 
merely  that  he  should  have  a  room  or  an  office  there,  where  the  papers 
should  be  kept,  so  that  they  might  readily  be  obtained  when  they  were 
wanted  in  court.  It  very  frequently  happens  that  these  papers  are  the  turning 
point  in  occasioning  justice  oi  injustice  to  be  done.  A  person  may  come 
to  court  to  carry  on  his  trial,  and  he  may  be  surprised  at  the  production 
of  papers  from  the  Deputy  Surveyor's  office,  which  he  had  no  idea  of, 
and  which  he  may  not  be  able  to  rebut  because  of  the  distance  of  the  of- 
fice from  the  seat  of  justice.  It  appeared  to  him  to  be  of  the  utmost  im- 
portance that  this  office  should  be  in  the  county  town,  and  if  it  was  in- 
convenient to  the  County  Surveyor  to  keep  it  there,  all  he  had  to  say  to 
it  was,  that  his  convenience  ought  to  yield  to  that  of  the  public  conve- 
nience. It  might  be,  that  it  would  be  unnecessary  in  some  of  the  small 
counties,  but  as  a  general  rule  it  was  important  to  the  public,  and  more 
important  to  the  parties  litigating  and  to  the  court  before  which  the  trials 
were  to  be  had. 

Mr.  Woodward  said  that  the  question  was  not  whether  the  office  of 
Deputy  Surveyor  should  be  kept  in  the  county  town,  but  it  was  whether 
we  should  introduce^a  provision  in  the  Constitution  on  this  subject.    It 
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is  perfectly  practicable  for  the  Legislature  to  provide,  in  every  county 
where  it  is  proper  that  the  office  of  Deputy  Surveyor  should  be  kept  in  the 
county  seat,  that  it  should  be  kept  there,  but  he  could  not  see  the  necessity  of 
having  a  constitutional  provision  that  these  offices  should  be  kept  in  every 
county  town.  He  could  see  no  necessity  for  it ;  it  might  operate  to  make  it 
inconvenient  to  many  of  the  people  of  the  counties,  and  he  was  op- 
posed to  having  any  constitutional  provision  on  the  subject.  He  should 
therefore  vote  against  the  amendment,  and  leave  the  article  of  the  Consti- 
tution to  stand  precisely  as  it  is.  The  committee  had  made  another  altera- 
tion, the  reason  for  which  he  could  not  precisely  understand,  and  unless 
some  good  reason  could  be  given  for  the  change,  he  hoped  it  would  not 
prevail.  In  the  third  section  of  this  article  in  the  old  Constitution,  the 
Governor  has  the  power  of  dispensing  with  the  keeping  of  county  of- 
fices in  the  county  towns  in  certain  cases.  This  was  dispensed  with  in 
the  proposed  amendment.  Now  he  thought  the  better  way  would  be  to 
lestoie  the  latter  part  of  the  third  section  of  the  old  Constitution,  and 
leave  the  other  matter  to  the  future  actidn  of  the  Legislature,  and  let  them 
provide  for  the  keeping  of  the  office  of  County  Surveyor  in  the  county 
towns  of  those  counties  in  which  it  is  necessary ;  and  where  no  necessity 
lor  it  exists,  let  these  officers  keep  their  offices  where  they  please. 

Mr.  Read  would  suggest  another  reason  which  he  had  not  heard  urged, 
in  favor  of  keeping  these  offices  at  the  county  town.  These  papers  it  is 
well  known  are  of  very  great  importance  in  case  of  land  claims ;  and  if 
they  are  kept  in  the  county  towns,  they  will  in  almost  every  case  be  kept 
in  fire  proof  buildings,  and  be  safe ;  whereas,  if  they  were  not  kept  at 
the  county  seat,  they  would  be  subject  to  destruction  by  being  exposed. 
In  regard  to  the  clause  in  the  third  section  alluded  to  by  the  gentleman 
from  Luzerne,  (Mr.  Woodward,)  he  would  say  that  it  was  entirely  unne- 
cessary, as  it  had  always  been  inoperative,  no  case  ever  having  occurred 
to  require  the  Governor  to  exercise  it.  It  was  a  matter  therefore  of  not 
the  least  importance,  and  he  would  just  as  soon  have  it  inserted  as  omit- 
ted, as  he  had  no  doubt  it  would  remain  a  dead  letter  in  the  instru- 
ment 

Mr.  Sergeant  said  that  the  argument,  so  far  as  he  had  heard  it,  in  favor 
©f  having  the  Deputy  Surveyor's  office  in  the  county  seat,  was  confined 
to  a  single  point ;  that  is,  that  gentlemen  have  experienced  inconvenience 
in  cases  where  evidence  happened  to  be  wanted  in  trials  of  causes  in 
courts.  It  has  been  said  that  sometimes  it  happens  that  papers  are  pro- 
duced in  court  as  evidence,  which  might  be  counteracted  by  other  papers 
which  could  be  produced  from  the  clerk's  office,  if  they  could  be  ob- 
tained ;  and  it  was  said  by  one  gentleman  that  parties  in  these  trials  were 
sometimes  surprised  when  this  evidence  was  produced.  In  the  first 
place  he  thought  this  thing  was  magnified,  because  in  all  trials  of  these 
kinds  every  thing  is  examined  which  can  throw  light  on  the  subject,  be- 
fore the  trial  comes  on.  If  there  is  any  thing  in  a  Surveyor's  office 
which  had  any  bearing  upon  the  case,  a  counsel  would  be  negligent  of 
his  dut}'  if  he  had  not  looked  into  it.  He  was  not  therefore  likely  to 
be  surprised.  Well,  supposing  that  you  do  require  the  Surveyor  to  keep 
his  office  in  the  county  town  for  the  convenience  of  the  couits  and  the 
parties  who  have  trials  before  them,  do  you  not  subject  the  community  to 
inconvenience  ?    Then  for  the  sake  of  a  temporary  and  occasional  con- 


PENNSYLVANIA  CONVENTION,  1837.  19 

venience,  you  may  subject  the  whole  community  to  a  constant  inconve- 
nience. He  thought  it  therefore  better  to  leave  the  whole  of  these  ar- 
rangements to  be  made  by  the  Legislature.  As  to  the  matter  pf  fire 
proofs,  he  might  to  be  sure  have  them,  but  none  were  provided  for  him, 
and  if  they  were  yet  to  be  provided  for,  they  could  as  well  be  provided 
at, other  places  as  at  the  county  towns.  He  did  not  look  upon  these 
papers  as  so  important  as  the  public  records.  The  Deputy  Surveyor  makes 
a  return  to  the  Surveyor  General's  office,  and  these  returns  are  regularly 
recorded,  and  can  be  obtained  at  any  time.  It  is  sometimes  however  desirable 
to  see  the  field  notes  and  other  papers,  which  come  in  as  a  mere  matter 
of  evidence ;  but  they  are  not  to  be  classed  amongst  the  records.  It  ap- 
peared to  him  however,  that  it  was  going  entirely  too  much  into  details 
to  be  noting  all  these  matters  in  the  fundamental  law.  Inasmuch  as  it 
was  an  office  which  was  required  to  be  exercised  all  over  the  counties, 
and  in  some  counties  only  to  be  exercised  in  particular  districts  in  the 
county,  he  thought  it  ought  to  be  left  to  the  Legislature  to  use  such  discre- 
tion in  relation  to  it  as  they  might  think  proper.  He  hoped,  therefpre» 
that  the  amendment  might  not  be  adopted.  ^ 

Mr.  Clarke,  of  Indiana,  suggested  that  if  the  words  **  County  Survey, 
ors,"  were  stricken  out,  it  would  be  better  lo  insert  after  the  woid  *'  Sher- 
iffs," the  words — "and  such  other  officers  as  may  be  required  by  law.'» 

Mr.  Russell  said  that  this  question  was  looked  upon  as  though  it  was 
requiring  the  Surveyor  himself  to  reside  in  the  county  town.  This  was 
not  the  case.  The  amendment  did  not  require  that  the  County  Surveyor 
should  reside  in  the  county  town,  but  merely  that  he  should  keep  an  office 
there.  He  could  not  see  what  objection  could  be  made  to  this.  It  might 
be  that  a  few  counties  would  not  be  benefited  by  it,  but  in  a  large  number 
it  would  be  a  very  great  convenience,  and  he  thought  therefore  it  ought  to 
be  granted,  as  it  would  not  be  any  inconvenience  to  the  other  counties. 

Mr.  BoNHAM  said  this  provision  would  be  altogether  useless  in  the  coun- 
ty he  in  part  had  the  honor  to  represent.  The  practice  in  his  county  was 
for  the  Deputy  Surveyor  to  advertise  a  day  when  he  would  meet  those 
persons  having  business  with  him.  His  business  was  so  very  limited  that 
it  would  be  utterly  useless  to  require  hirh  to  keep  a  room  in  the  county 
town,  or  to  reside  there.  His  business  would  not  justify  the  expense, 
and  why  compel  him  to  keep  an  office  there  ?  He  therefore  thought  that 
the  amendment  reported  by  the  committee  ought  to  be  dispensed  with, 
and  let  the  Constitution  stand  as  it  is  in  this  particular. 

Mr.  Porter,  of  Northampton,  would  suggest  another  reason  why 
these  words  should  be  stricken  out.  It  was  that  the  Deputy  Surveyor  was 
not  known  to  the  Constitution  at  all,  and  was  not  named  in  any  other  part 
of  the  instrument,  except  this.  He  apprehended  that  it  would  be  wrong 
to  make  provision  in  the  Constitution  where  an  office  should  be  kept,  when 
no  such  office  was  created  by  the  Constitution.  For  this  reason  he  should 
vote  for  striking  out  the  words. 

Mr.  Bell,  of  Chester,  said  that  we  could  all  understand  the  reason  why 
the  committee  inserted  the  provision  requiring  the  Prothonotaries  and 
Sheriffs  to  keep  their  offices  in  the  county  towns,  whether  the  population 
was  large  or  small.  The  reason  was  on  account  of  these  offices  being 
necessarily  connected  with  the  courts  of  law  in  every  tdwn  in  the  Com- 
monwealth.   He  knew  it  had  been  avowed  here,  and  such  was  the  fact, 
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that  the  Surveyor  General  had  little  or  nothing  to  do  with  the  administration 
of  justice.  In  the  county  which  he  (Mr.  B.)  had  the  honor  to  representr 
he  had  no  recollection  of  a  single  instance  in  which  that  officer  was  called 
upon  to  appear  in  a  particular  cause.  He  was  aware  that  titles  were  not 
so  good  in  the  Western  counties  as  elsewhere,  and  hence  the  necessity  of 
having  recourse  to  these  officers  for  proof.  But  why,  he  would  ask,  should 
the  Constitution  introduce  a  provision  which  should  be  made  general 
throughout  the  State,  requiring  these  officers  to  reside  at  the  seat  of  justice 
when  in  all  the  Eastern  counties,  they  were  not  required  ?  Why  not 
leave  the  matter  to  the  Legislature,  to  act  according  as  public  convenience 
may  require  ?  There  could  be  no  difficulty.  Why  should  we  call  upon 
the  county  of  Bedford,  of  Allegheny,  of  Chester,  of  Bucks,  or  any  other 
county,  to  do  that  which  they  might  not  deem  necessary?  Constitution- 
al provisions  ought  to  be  general  in  their  character,  and  such  as  are  called 
for  by  the  necessities  of  the  people ;  while  all  details  should  be  left  to  le- 
gislation.    He  wished  that  the  amendment  would  be  struck  out. 

Mr.  Merrill,  of  Union,  saw  no  necessity  for  a  constitutional  provision 
on  the  subject.  He  did  not  think  that  any  inconvenience  would  be  felt  if 
the  office  of  County  Surveyor  were  not  kept  in  a  county  town.  He  would 
vote  against  the  amendment,  and  also  against  the  report  of  the  committee. 

The  question  was  then  taken  on  the  amendment,  and  it  was  agreed  to. 

Mr.  Clarke,  of  Indiana,  moved  to  amend  by  strking  out  the  word 
"and,"  before  the  word  "Sheriffs,"  and  inserting  after  the  word  **  Sher- 
iffs," the  words  following,  viz:  **and  such  other  officers  as  may  be  requi- 
red by  law." 

Mr.  C.  said  he  was  not  at  all  anxious  as  to  whether  it  should  be  adop- 
ted or  not.  This  amendment,  however,  had  occurred  to  his  mind,  as 
calculated  to  meet  the  difficulty.  If  it  should  be  lost,  then  the  Legislature 
would  have  to  exercise  their  power  as  they  might  think  proper. 

The  question  was  then  taken  on  the  amendment,  and  it  was  negatived. 

Mr.  Darlington  moved  to  insert  the  word  "  Prothonotaries,"  before 
the  word  "Clerks,"  in  the  beginning  of  the  section,  striking  out  the  word 
"countv,"  where  it  occurs  before  the  word  "  Courts,"  in  the  first  line» 
and  inserting  in  lieu  thereof  the  word  "several." 

Mr.  Stevens,  of  Adams,  would  suggest  whether  this  was  not  bringing 
us  back  to  the  old  Constitution,  with  the  single  exception  that  the  Gover- 
nor may  dispense  with  the  county  town.  He  could  see  nothing  to  be 
gained  by  this  amendment.  The  old  article,  it  seemed  to  him,  provided 
every  thing  that  could  be-  desired.  It  would  be  better  to  negative  the 
amendment,  and  leave  the  Constitution 'as  it  is. 

The  question  being  taken  on  the  amendment,  it  was  negatived. 

The  question  was  then  taken  on  agreeing  to  the  report  of  the  committee^ 
as  amended,  and  it  was  decided  in  the  negative. 

Mr.  Bell,  of  Chester,  moved  that  the  committee  rise. 

And  a  division  being  called  for,  there  appeared — ayes  44,  noes  31. 

So  the  committee  rose  and  reported  progress. 
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The  Pr]bsid£NT  then  announced  that  he  should  nominate  Mr.  PoRTERt 
of  Northampton,  to  act  as  President  pro  tern,  during  his  absence  from 
the  Convention  for  a  few  days. 

On  motion,  the  Convention  adjourned.  \ 


THURSDAY,  October  19. 

The  President  laid  before  the  Convention  the  returns  and  credentials 
of  Ebenezer  W.  Sturdevant,  a  delegate  from  the  county  of  Luzerne, 
in  the  room  of  W.  Swetland,  resigned. 

Mr.  Mann  submitted  the  foUovirinff  resolution,  viz  : 

Resolved^  That  from  and  after  this  day,  the  Convention  will  commence  its  sessions 
at  nine  o'clock  in  the  morning  of  each  day,  (Sundays  excepted,)  and  also  hold  afternoon 
sessions,  commencing  at  half  past  three  o'clock,  until  otherwise  order-ed,  subject  to  the 
above  exceptions. 

Mr.  Mann  moved  the  second  reading  and  consideration  of  this  reso- 
lution, but  the  motion  was  rejected — ayes  41 — nays  42. 

Mr.  Thomas,   submitted  the  following  resolution,  viz : 

Resolved,  That  when  this  Convention  shall  adjourn,  it  shall  adjourn  to  meet  again  at 
nine  o'clock  to-morrow  morning,  and  that  such  shall  be  the  standing  hour  for  meeting 
until  otherwise  ordered. 

Mr.  Thomas  called  the  second  reading  and  consideration  of  this  resolu- 
tion, which  was  agreed  to,  and  the  question  being  on  its  adoption ; 

Mr.  Fuller  demanded  the  yeas  and  nays  which  are  ordered. 

Mr.  Read  moved  to  amend  the  resolution  by  adding  to  the  end  thereof, 
the  words,  **  will  each  day  lake  a  recess  from  one  until  three  o'clock. 

Mr.  Mann  demanded  the  yeas  and  nays  on  this  motion,  and  they  were 
ordered.  ^ 

The  question  was  then  taken  on  the  motion  of  Mr.  Read,  and  decided 
in  the  affirmative,  as  follows  ; 

Yeas — Messrs.  Agnew,  Bedford,  Biddle,  Bonham,  Brown,  of  Lancaster,  Chambers, 
Clarke,  of  Beaver,  Clark,  of  Dauphin,  Coates,  Crawford,  Crum,  Curll,  Darling- 
ton, Dickerson,  Dillinger,  Donagan,  Fuller,  Gearhart,  Gilmore,  Harris,  Hastings, 
Hayhurst,  Hays,  Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hiester,  High, 
Hyde,  Keim,  Kennedy,  Kerr,  Krebs  Magee,  Mann,  Martin,  M*Cahen,  M'Call,  M'Sherry, 
Merkel,  Montgomery,  Myers,  Pennypacker,  Pollock,  Purviance,  Read,  Ritter,  Royer, 
Seager,  Scheetz,  Scott,  Sellers,  Seltzer,  SmiUi,  Smyth,  Snively,  Stickel,  Tagart,  Thomas 
—58. 

Nats — Messrs.  Banks,  Barclay,  Barnitz,  Bell,  Bigelow,  Brown,  of  Northampton, 
Brown,  of  Philadelphia,  Carey,  Chandler,  of  Philadelphia,  Chauncey,  Clarke,  of  In- 
diana, Cleavinger,  Cline,  Cochran,  Cope,  Craig,  Crain  Cummin,  Cunningham,  Dunlop, 
Farrelly,  Forward,  Foulkrod,  Fry,  Helifenstein,  Hopkinson,  Houpt,  IngersoU,  Jenks, 
Konigmacher,  Long,  McDowell,  Meredith,  Merrill,  Nevin,  Overfield,  Porter,  of  Lancaster, 
Reigart,  Ritter,  Rogers,  Russell,  SheUito,  Stevens,  Weaver,  Weidman,  Woodward, 
Young,  Porter,  President  pro  tern — 48. 

Mr.  M'Cahen  moved  to  postpone  the  further  consideration  of  the  reso- 
lution, as  amended,  until  Monday  next. 
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Mr.  Darlington  demanded  the  yeas  and  nays  on  this  motion,  and 
they  were  ordered. 

The  question  was  then  taken,  and  decided  in  the  negative,   as  follows, 

Tiz  : 

YxAS — Messrs.  Banks,  Barclay,  Bamitz,  Bell,  Bigelow,  Brown,  of  NorthamptODy 
Brown,  of  Philadelphia,  Carey,  Chambers,  Chandler,  of  Philadelphia,  Chauncey 
Clarke,  oi  Indiana,  Cleavenger,  Cline,  Cochran,  Craig,  Cope,  Cummin,  Cunningham, 
Farrelly,  Forward,  Foulkrod,  Fry,  Hastings,  HelffeQstcin,  Hopkinson,  Houpt,  IngeTsoll^ 
Konigmacher,  Krebs,  Magee,  Martin,  M'Cahen,  M*Dowell,  Meredith,  Merrill,  Nevin, 
Overfield,  Porter,  of  Lancaster,  Reigart,  Riter,  Rogers,  Russell,  Shellito,  Taggait, 
"Weaver,  Weidman,  Woodward,  Young,  Porter,  of  Northampton,  President  pro  tern, 
—•0. 

Nats — Messrs.  Agnew,  Bedford,  Biddle,  Bonham,  Brown,  of  Lancaster,  Clarke, 
of  Beaver,  Clark,  of  Dauphin,  Coates,  Crain,  Crawford,  Cram,  Curll,  Darlington,  Dick- 
erson,  Dillinger,  Donagan,  Dunlop,  Fuller,  Gearhart,  Gilmore,  Harris,  Hayhurst,  Hays,- 
Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hiester,  High,  Hyde,  Keim,  Kennedy, 
Kerr,  Lyons,  Mann,  M'Call,  M*Sherry,  Merkel,  Montgomery,  Myers,  Pennypacker,  Pol- 
lock, Purviance,  Read,  Ritter,  Rogers,  Saeger,  Scheetz,  Scott,  Sellers,  Smith,  Smyth, 
Snively,  Stevens,  Stickel,  Thomas — 56. 

Mr.  Chambers  moved  to  amend  the  resolution  hy  inserting  in  the  first 
line  after  the  word  •'  that,"  the  words  *»  on,  and  after  Monday  next," 
and  in  the  second  line  to  strike  out  the  words,  "  to-morrow  morning," 
which  was  agreed  to — yeas  57 — nays  28. 

Mr,  Hiester  moved  to  amend  the  resolution  by  striking  ont  **  nine" 
and  inserting  "  ten,"  which  was  negatived  without  a  count. 

The  question  recurring  on  the  resolution  as  amended,  a  division  of  the 

question  was  called  for  by  Mr.  Merrill,  and  the  question  being  taken  on 

the  first  branch  of  the  resolution,  it  was  adopted  in  the  following  form, 

Tiz : 

JResolved,  That  on,  and  after  Monday  next,  when  this  Convention  shall  adjourn,  it 
shall  adjourn  to  meet  again  at  nine  o'clock,  and  that  such  shall  he  the  standing  hour  for 
meeting  until  otherwise  ordered. 

Mr.  Mann  then  demanded  the  yeas  and  nays  on  the  second  branch  of 
the  resolution  and  they  were  ordered.  The  question  was  then  taken 
on  the  second  division,  viz  :  **  and  will  each  day  lake  a  recess  from  one 
till  three  o'clock,"  and  decided  in  the  affirmative,  as  follows,  viz  : 

Yeas — Messrs.  Agnew,  Banks,  Bedford,  Biddle,  Bonham,  Brown,  of  Lancaster, 
Carey,  Chamhers,  Clarke,  of  Beaver,  Clark,  of  Dauphin,  Cline,  Coates,  Cope,  Craw- 
ford, Crura,  Cummin,  Curll,  Darlington,  Dickerson,  Dillinger,  Donagan,  Fuller, 
Gearhart,  GUmorc,  Harris,  Hastings,  Hayhurst,  Hays,  Henderson,  of  Allegheny,  Hen- 
derson, of  Dauphin,  Hiester,  High,  Keim,  Kennedy,  Kerr,  Lyons,  Magee,  Mann,  M'- 
Call,  M'Sherry,  Merkel,  Montgomery,  Myers,  Pennypacker,  Pollock,  Purviance,  Read, 
Ritter,  Rogers,  Russell,  Saeger,  Scheetz,  Scott,  Sellers,  SeHzer,  Smith,  Smyth,  Snively, 
Stevens,  Taggart,  Thomas — 62. 

Nats — Messrs.  Bamitz,  Bell,  Bigelow,  Brown,  of  Northampton,  Brown,  of  Phila- 
delphia, Chandler,  of  Philadelphia,  Chauncey,  Clarke,  of  Indiana,  Cleavuiger,  Coch 
ran,  Craig,  Crain,  Cunningham,  Dunlop,  Farrelly,  Forward,  Foulkrod,  Fry,  Helffen- 
Rtein,  Hopkinson,  Houpt,  Hyde,  IngersoU,  Jenks,  Konigmacher,  Martin,  M'Cahen,  M*- 
Dowell,  Meredith,  Merrill,  Overfield,  Porter,  of  Lancaster,  Reigart,  Riter,  Rogers,  Shel- 
litto.  Weaver,  Weidman,  Woodward,  Young,  Porter,  of  Northampton,  President 
pr9  /em.— 41. 

So  the  resolution  was  agreed  to. 

Mr.  Brown,  of  Piladelphia  county,  offered  the  following  resolution^ 
which  was  laid  on  the  table  one  day  for  consideration  : 

Resolved,  That  all  questions  relating  to  the  hour  of  meeting  and  adjournment  firom. 
day  to  day,  shall  he  taken  without  debate  and  the  yeas  and  nays  being  called. 
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Mr,  Bell,  offered  the  following  resolution,  which  was  considered  and 

disagreed  to : 

Resolved,  That  the  Convention  do  now  proceed  to  the  election  of  a  Secretary,  to  sup- 
ply the  vacancy  created  hy  the  resignation  of  Mr.  Samuel  Gilmore." 

Mr.  Hastings  moved  that  two  additional  members  be  added  to  the  com- 
mitter on  accounts,  and  also  one  to  fill  the  place  of  Mr.  Swetland,  re- 
signed. 

The  President,  pro  tern,  then  appointed  Mr.  Sturdevant,  to  supply 
Mr.  Swetland's  place,  and  also  Messrs.  OvERFiELDand  Dillinger  mem- 
bers of  said  committee. 

The  following  resolution  offered  by  Mr.  Reigart  yesterday,  was  taken 

up  for  consideration. 

Resolved,  That  not  more  than  one  hour  of  any  day  shall  be  devoted  to  the  considera- 
tions of  motions  and  resolutions." 

The  resolution  having  been  read  a  second  time, 

Mr.  Stevens  suggested  that  the  terms  of  the  resolution  should  not  ex- 
tend to  resolutions  reported  from  committees. 

Mr.  Reigart  acquiesced  in  the  suggestion. 

Mr.  Chambers  suggested  that  the  resolution  be  so  modified  as  to  embrace 
only  "  resolutions  already  reported." 

Mr.  Brown,  of  Philadelphia  county,  knew  of  none  to  be  reported. 
The  resolution  had  better  remain  as  it  was. 

Mr.  Stevens  observed  that  there  was  now  a  resolution  on  file,  of  as  much 
importance,  as  any  that  could  come  up  for  consideration,  and  which  should 
be  tested  in  thsit  shape..  He  alluded  to  the  resolution  relative  to  annulling 
contracts.  He  trusted  that  when  it  should  come  up,  there  would  be  such 
an  expression  of  opinion  upon  it  that  the  people  of  this  Commonwealth 
as  well  as  the  whole  civilized  world,  might  learn  what  are  our  sentiments 
on  so  important  and  vital  a  subject.  He  would  be  sorry  to  see  debate  cut 
oflf  without  having  had  any  opportunity  of  discussing  it.  Gentleman 
knew  that  the  previous  question  would  cut  ofi"  unnecessary  debate,  he 
therefore  hoped  that  this  rule  would  not  be  adopted. 

Mr.  Bell  asked  what  was  the  character  of  the  resolution  ? 

Mr.  Stevens  said  that  he  alluded  to  a  resolution  on  file  to  annul  the 
charter  of  the  Bank  of  the  United  States. 

Mr.  Reigart  said  that  helfaitended  to  **  except  resolutions  already  oa 
file,"  and  modified  the  lesohgkii  accordingly. 

Mr.  Brown,  of  PhiladelpflRounty,  remarked  that  there  were  no  less  than 
one  hundred  and  six  resolutions  on  file,  and  in  order  to  test  the  sense  of  the 
Convention  as  to  whether  they  were  disposed  to  consider  resolutions  which 
had  not  immediate  reference-^jimending  the  Constitution,  he  would  move 
to  strike  out  the  exception  oHMlutions  on  file,  so  that  one  hout  everyday 
should  be  devoted  to  the  cotSKderation  of  resolutions,  no  matter  what  their 
character  might  be.  He  would  not  go  so  far  as  to  say  that  there  were  not 
resolutions  here,  entitled  to  precedence,  and  of  the  greatest  importance. 
What  he  meant  to  say  was,  that  he  conceived  it  to  be  the  duty  of  the 
members  of  this  Convention,  esp^ially  to  act  upfon  such  resolutions  as 
immediately  related  to  amendments  to  .the  Constitution.  And  the  resolu- 
tion, to  which  the  gentleman  from  Adams,  (Mr.  Stevens,)  had  alluded^ 
when  it  should  come  up,  as  an  amendment  to  the  Constitution!  would 
receive  that  consideration  to  which  it  w^s  entitled. 
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Mr.  Fuller,  of  Fayette,  asked  if  a  committee  had  been  appointed,  or 
whether  any  report  had  been  made  on  the  subject  of  the  resolution. 

The  Chair  said  that  the  resolution  had  not  been  acted  on. 

Mr.  Stevens  remarked  that  the  resolution  to  which  he  referred  was 
No»  7.  It  was  introduced  by  a  gentleman  from  tlie  county  of  Philadel- 
phia. He,  (Mr.  S.)  thought  it  would  be  a  proper  test  question,  as  to 
whether  the  Convention  were  disposed  to  appoint  a  committee  to  consider 
the  subject.  He,  for  one,  was  desirous  that  it  should  be  considered,  and 
if  the  mover  of  the  resolution  did  not  call  it  up  before  the  end  of  the  ses- 
sion, he  (Mr.  Stevens,)  would  do  it  for  him,  in  order  that  a  solemn  decis- 
ion of  the  people  of  Pennsylvania,  might  be  had  on  this  very  important 
subject :  that  it  might  go  forth  to  the  world,  how  far  authority  was  like 
to  be  given  to  the  Legislature  to  interfere,  or  overthrow  contracts  solemnly 
entered  into.  If  there  existed  an  intention  to  get  rid  of  the  resolution, 
he  would,  to  prevent  that  result,  bring  it  on  in  the  shape  of  an  amend- 
ment. He  would  repeat,  that  he  deemed  this  subject  one  of  too  much 
importance,  not  only  to  the  State,  but  to  the  whole  commercial  and 
monied  world,  to  allow  it  to  be  passed  over,  without  having  the  decis- 
ion of  this  body  on  it. 

Mr.  Darlington,  of  Chester,  said  that  he  was  not  disposed  to  throw 
any  restraint  upon  our  actions.  He  could  see  no  good  reason  why  we 
should  preclude  ourselves  from  considering  a  resolution,  although  more 
than  an  .hour  should  be  occupied  in  doing  so.  He  was  altogether  opposed 
to  this  resolution,  because  he  thought  we  should  proceed  with  business 
much  better  without  it. 

Mr.  Brown,  of  Philadelphia  county,  said  that  he  felt  no  other  desire 
than  to  expedite  the  business  before  us  as  much  as  possible ;  but,  he 
thought,  that  to  bestow  one  hour  a  day  to  the  consideration  of  resolutions 
would  be  sufficient,  and  four  or  five  hours  would  remain  to  be  devoted  to 
subjects  of  importance.  We  had,  this  day,  already  occupied  an  hour  and 
a  quarter  in  debating  this  matter.  He  entertained  the  opinion  that  resolu- 
tions only  which  looked  to  amendments  to  be  incorporated  in  the  Consti- 
tion,  ought  to  claim  so  much  of  the  time  of  the  Convention.  They 
should  command  not  only  four-fifths  of  our  time,  but  the  whole  of  it. 
The  principle  reason  for  fixing  one  hour  for  the  consideration  of  resolutions, 
was  to  prevent  the  disagreeable  necessity  of  idling  the  previous  question 
for  the  purpose  of  putting  an  end  to  debaUfc^fcHe  thought  the  adoption 
of  a  rule  of  this  sort,  would  be  salutary  in'nf  eflects,  and  much  time 
would  be  saved  by  it.  Mr.  B.  moved  to  strike  out  the  words,  **  except 
resolutions  already  on  file." 

Mr.  Chambers,  of  Franklin,  remarked  t]a|jAe  object  of  the  mover  of 
the  resolution  was  a  good  one— to  expedite  a^pfecilitate  the  business  of 
the  Convention.  He,  Mr.  C.  believed  that  some  rule  was  necessary  to 
limit  the  action  of  the  body,  to  the  more  important  business  before  it.  It 
did  appear  to  him,  however,  that  by  the  resolution,  as  now  modified,  we 
should  gain  nothing.  The  terms  of  it  were,  that  not  more  than  one  hour 
shall  be  devoted  to  the  consideration  of  resolutions,  except  those  on  file. 
There  were,  at  this  time,  no  less  thau  one  hundred  and  seven  resolutions 
on  file,  and  all  of  them,  in  the  opinion  of  those  by  whom  they  were  in- 
troduced, of  importance.  By  the  resolution  in  question,  then,  all  these 
resolutions  were  to  be  considered,  without  any  limitation  as  to  time,  and 
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many  of  them  would  consume  a  good  deal*  With  regard  to  motions,  it 
was  for  the  Convention  to  take  them  up  or  not.  Believing  that  the  ohject 
which  the  gentleman  had  in  view,  would  not  be  attained,  he  moved  that 
the  further  consideration    of  the  resolution  be  postponed  for  the  present. 

Mr.  M'Cahen,  of  Philadelphia  county,  concurred  in  the  remarks  of 
the  gentleman  from  Chester,  (Mr.  Darlington,)  for  he  did  not  see  any  ne- 
cessity  at  all  for  the  resolution.  He,  therefore,  did  vote  that  it  be  post- 
poned. The  Convention  could  easily,  if  they  chose  to  do  so,  get  rid  of 
debate  on  resolutions.  He  could  not  believe  that  business  would  be  facili- 
tated by  the  adoption  of  the  resolution.  In  regard  to  the  resolution  refer- 
red to  by  the  gentleman  from  Adams,  (Mr.  Stevens,)  he  would  merely 
say  that  he  thought  the  whole  subject  would  be  brought  forward  in  another 
shape,  when  the  question  of  the  Legislative  power  should  come  up.  The 
subject  of  vested  rights,  would  then  be  discussed,  and  an  opportunity 
would  be  afforded  the  gentleman  of  calling  the  resolution  up. 

*  Mr.  Stevens  moved  to  amend  the  motion  to  postpone  the  resolution^ 
by  inserting  the  word  "  indefinitely."     The  question  was  then  taken  on 
the  motion,  and  agreed  to,  and  the  resolution  was  then  postponed  indefi 
nitely. 

SIXTH   ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  Chambers  in  the  chair,  on  the  report  of  the  committee  to  whom  was 
referred  the  sixth  article  of  the  Constitution. 

Mr.  Reap,  of  Susquehanna,  moved  to  amend  the  report,  by  inserting 
a  new  section,  to  be  called  **  section  sixth,"  as  follows,  viz  : 

Sect.  6.  An  Auditor  General  and  an  Attorney  General,  shall  be  elec- 
ted by  the  jomt  vote  of  the  members  of  both  houses  of  the  Legislature, 
for  the  term  of  two  years.  Vacancies  shall  be  filled  by  appointment  of 
the  Governor,  to  continue  until  •  successor  shall  be  elected  as  aforesaid. 

Mr.  R.  observed  that  it  was  not  his  intention  to  go  into  a  debate  on  the 
subject.  These  matters  had  been  so  long  before  us,  that  every  gentleman 
must  have  made  up  his  mind  on  them.  He  would  ask  for  the  yeas  and 
nays  on  the  question,  and  leave  it  to  its  fate. 

Mr.  Denny,  of  Allegheny,  said  that  he  could  have  wished  to  have 
heard  some  good  reason  alleged  for  the  change  proposed  by  the  gentle- 
man from  Susquehanna,  (Mr.  Read.)  He  (Mr.  D.)  had  supposed  that  , 
from  the  character  of  the  duties  of  the  Attorney  General,  and  the  fact  of 
the  Governor  having  to  consult  him  frequently,  that  he  would  have  been 
permitted  to  choose  his  own  Attorney  General.  It  was  his  opinion  that 
those  ofiicers  should  act  harmoniously,  and  that  the  Executive  should 
have  every  confidence  in  him.  He  knew  not  what  to  say  in  relation  to 
the  Auditor  General.  The  office  was  one  of  much  importance  and  the 
duties  were  very  laborious. 

The  Legislature  had  not  hitherto  chosen  any  public  officers,  except  a 
State  Treasurer,  and  bank  directors,  and  in  their  appointments  they  had 
been  not  so  successful  as  to  render  it  desirable  that  they  should  have  more 
to  make.  These  officers  had,  as  every  one  knew,  been  chosen  generally 
more  in  reference  to  political  influence,  than  to  their  peculiar  qualification 
for  the  duties  which  they  had  to  discharge.  He  would  be  sorry  to  see 
the  Auditor  General  appointed  in  the  same  manner. 
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Mr.  Porter,  of  Northampton,  was  sorry  that  he  could  not  see  the 
weight  of  the  argument  of  the  gentleman  from  Susquehanna.  His  pro- 
position overlooked^ the  fact  tkat  our  system  of  officers,  in  relation  to  the 
concerns  of  the  Treasury,  was  one  of  checks  and  balances.  That  sys- 
tem could  not  be  disturbed  without  impairing  the  responsibility  of  the 
officers.  The  present  office  of  Auditor  General  formerly  consisted  of 
two  separate  offices,  which  were  consolidated  in  1807,  and  their  duties 
devolved  upon  an  Auditor  General.  It  might  be  necessary  hereafter  to 
transfer  a  part  of  the  duties  pf  the  Auditor  General  to  some  other  office. 
It  was  impossible  to  predict  the  changes  which  might  be  made ;  but  our 
system  had  been,  in  order  to  secure  a  proper  degree  of  responsibility,  to 
have  the  State  Treasurer  elected  by  the  representatives  of  the  people,  and 
responsible  to  them,  and  to  make  the  Auditor  General  responsible  to  the. 
Executive,  by  whom  he  was  appointed.  To  give  the  choice  of  Auditor 
General  to  the  Legislature,  would  destroy  this  system  of  checks  and  bal- 
ances. Another  objection  to  the  proposition  was,  that  all  officers  belong-  ' 
ing  properly  to  the  cabinet,  ought  to  be  appointed  by  the  Governor.  It 
would  be  impossible  for  the  Governor  to  get  along  with  a  divided  cabinet; 
and  no  harmony  of  action  or  feeling  could  be  expected  among  them, 
unless  they  owed  their  appointments  to  the  same  source.  Let  the  Execu- 
tive take  the  responsibility  of  making  all  the  cabinet  appointments,  and 
answer  to  the  people  for  their  conduct  in  office. 

Mr.  Bell  said,  the  proposition  had  been  sprung  upon  us  suddenly  and 
unexpectedly.  It  was  one  of  great  importance,  and  he  was  not  prepared 
to  decide  upon  it.  To  give  an  opportunity  for  its  consideration,  he  moved 
its  postponement  for  the  present. 

The  chair  having  pronounced  this  motion  to  be  out  of  order,  Mr.  Bell 
asked  how  he  cuuld  attain  his  object. 

Mr.  Darlington  remarked  that  his  colleague's  object  would  be  best  at- 
tained by  the  rejection  of  the  amendment,  and  the  subject  could  he,  if  ne- 
cessary, taken  up  again  hereafter. 

Mr.  Read  had  not  intended,  he  said,  to  address  the  committee  on  this 
subject,  but  being  called  on  for  his  reasons,  he  would  briefly  say,  that  this 
proposition  was  not,  as  the  gentleman  from  Chester  supposed,  now  sud- 
denly sprung  upon  the  Convention  for  the  first  time.  It  was  offered  iit 
the  place  of  section  8,  which  had  been  negatived.  Its  object  was  to  re- 
duce the  patronage  of  the  Executive,  which  was  by  no  means  a  new  object 
here.  We  had  already  taken  from  the  Executive  the  power  of  appoint- 
ing any  officers,  except  a  Secretary  of  State,  and  we  had  made  no  other 
provision  for  their  appointment.  Unless  some  provision  be  made,  the 
offices  must  cease  to  exist.  These  reasons,  it  appeared  to  him,  were 
amply  sufficient  for  the  amendment.  The  proposition  was  substantially 
the  same  with  the  8th  section,  but  was  more  definite. 

Mr.  Stevens  said  the  gentleman  seemed  to  misunderstand  the  present 
predicament  in  which  these  appointments  stood.  They  were  provided 
for,  under  a  clause  which  we  had  adopted.  We  had  adopted  a  section 
providing  that  all  officers  whose  appointment  is  not  provided  for  in  this 
Constitution,  shall  be  appointed  as  shall  be  directed  by  the  Legis- 
lature. 

Mr.  Inoersoll  moved  to  amend  the  amendment  by  striking  out  the 
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words  "joint  vote  of  the  members  of  both  Houses  of  the  Legislature," 
and  "  two  years"  and  inserting  in  lieu  thereof,  the  words  "  annually  by 
the  people;"  and  thereupon  he  asked  the  yeas  and  nays  which  were 
ordered. 

The  question  was  then  taken  and  decided  in  the  negative,  as  fol| 
lows,  viz : 

Yeas — ^Messrs.  Banks,  Brown,  of  Philadelphia,  Grain,  Dillinger,  Donagan,  Foulkrod, 
Helffenstein,  Ingersoll,  Keim,  Lyons,  Martin,  M'Cahen,  Nevin,  Overfield,  Read,  Riter, 
Ritter,  Rogers,  Scheetz,  Sellers,  Shellito,  Taggart,  Weaver,  Weidm^n — 24. 

Nats — Messrs.  Agnew,  Barclay,  Bamitz,  Bedford,  Bell,  Biddle,  Bigelow,  Bonham, 
Brown,  of  Lancaster,  Brown,  of  Northampton,  Carey,  Chambers,  Chandler,  of  Phila- 
delphia, Chauncey,  Clarke,  of  Beaver,  Clark,  of  Dauphhi,  Clarke,  of  Indiana,  Cleavinger, 
Cline,  Coates,  Cochran,  Cope,  Craig,  Crawford,  Crum,  Cummin,  Cminingham,  Curll, 
DarUngton,  Denny,  Dickerson,  Dunlop,  Forward,  Fry,  Fuller,  Gearhart,  Gilmore,  Harris, 
Hastings,  Hayhurst,  Hays,  Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hiester, 
High,  Hopkinson,  Houpt,  Hyde,  Jenks,  Kennedy,  Kerr,  Konigmacher,  Krebs,  Long,  Mar 
gee,  Mann,  M'Call,  M'Dowell,  M*Sheny,  Meredith,  Merrill,  Merkel,  Montgomery,  Myers, 
Pennypacker,  Pollock,  Porter,  of  Lancaster,  Purviance,  Reigart,  Royer,  Russell,  Saegar, 
Scott,  Seltzer,  Smith,  Smyth,  Snively,  Stevens,  Stickel,  Thomas,  Woodward,  Young, 
Porter,  of  Northampton,  President  pro  tern — 83. 

The  question  being  on  Mr.  Read's  amendment  ? 

Mr.  Bell  moved  to  strike  ojit  the  words  *'  Attorney  General,"  which 
was  negatived  by  a  vote  of  32,  to  40. 

Mr.  Agnew  moved  to  amend  the  amendment  by  striking  out  all  after 
**  section  6,"  and  inserting  in  lieu  thereof,  the  following : 

**  The  Governor  shall,  by  and  with  the  consent  of  the  Senate,  so  long 
as  the  offices  exist  by  law,  appoint  and  commission  for  a  term  of  three 
years,  a  Secretary  of  the  Land  Office,  a  Surveyor  General,  an  Auditor 
General,  an  Attorney  General,  and  other  chief  officers,  having,  at  the 
seat  of  government,  the  management  of  such  principal  executive  depart- 
ments, as  may  hereafter  be  established  by  law." 

Mr.  Agnew  said,  these  officers  under  the  present  Constitution,  were 
appointed  by  the  Governor ;  but,  by  a  provision  which  we  had  made, 
their  appointment  was  taken  from  him.  If  we  left  the  matter  here,  the 
Legislature  would  have  the  power  not  only  to  make  the  appointments,  but 
they  could  create  offices  and  fill  them.  The  appointment  of  these  offi- 
cers must  be  provided  for,  either  by  the  Constitution  or  by  the  Legisla- 
ture, If  the  committee  should  choose,  he  would  not  object  to  striking  out 
the  words  **  by  and  with  the  advice  and  consent  of  the  Senate;"  and  the 
matter  would  then  be  left  as  in  the  present  Constitution :  the  Legislature 
would  create  the  offices,  and  the  Governor  would  appoint  the  officers. 

The  motion  was  negatived. 

The  question  was  then  taken  on  the  amendment  of  Mr.  Read,  and  de- 
termined in  the  negative,  yeas  39,  nays  61,  as  follows  : 

Yeas — Messrs.  Banks,  Barclay,  Bedford,  Bigelow,  Bonham,  Brown,  of  Northampton, 
Brown,  of  Philadelphia,  Clarke,  of  Indiana,  Crawford,  Cunmiin,  Curll,  Donagan,  Foulk- 
rod,  Fuller,  Gilmore,  Hastings,  Hayhurst,  Helffenstein,  High,  Keim,  Krebs,  Magee, 
Mann,  Martin,  M'Cahen,  Nevin,  Overfield,  Read,  Riter,  Ritter,  Rogers,  Scheetz,  Sellers, 
Seltzer,  Shellito,  Smith,  Smyth,  Stickel,  Taggart,  Woodward.— 40. 

Nats — ^Messrs.  Agnew,  Bamitz,  Biddle,  Brown,  of  Lancaster,  Carey,  Chambers,  Chand- 
ler, of  Philadelphia.  Clarke,  of  Beaver,  Clark,  of  Dauphin,  Cleavinger,  Cline,  Coates,  Coch- 
ran, Cope,  Craig,  Crum,  Darlington,  Denny,  Djckerson,  Dillinger,  Dunlop,  Farrelly,  Fry, 
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Gearhart,  Harris,  Hays,  Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hiester, 
Hopkinson,  Houpt,  Hyde,  IngersoU,  Jenks,  Kennedy,  Kerr,  Konigmacher,  Long,  Lyons, 
M*Call,  M'Dowell,  M'Sherry,  Meredith,  Merrill,  Merkel,  Montgomery,  Myers,  Penny- 
padker,  Pollock,  Porter,  of  Lancaster,  Purviance,  Royer,  Russell,  Seager,  Scott,  Snively, 
Stevens,  Thomas,  Weidman,  Young,  Porter,  of  Northampton,  President,  pro  tern. — 61. 

The  Convention  proceeded  to  the  consideration  of  section  10,  of  the 
report,  as  follows : 

**  All  officers  for  a  term  of  years,  shall  hold  their  offices  for  the  terms 
respectively  specified,  only  on  the  condition  that  they  so  long  behave  them- 
selves well." 

Mr.  Bell  moved  to  amend  by  adding  the  following : 

*'And  they  may  be  removed  on  conviction  of  misbehavior  in  office  or 
of  any  infamous  crime,  or  on  the  address  of  both  Houses  of  the  Legisla- 
ture." 

Mr.  Bell  said  this  provision  was  only  applicable  to  judges  under  the 
old  Constitution.  The  county  officers  could  be  removed  by  the  Gover- 
nor. The  new  provision  looks  to  the  appointment  of  the  officers  for  a 
term  of  years  by  the  people ;  and  places  them  out  of  the  control  of  the 
Executive,  both  as  to  their  appointment  and  their  removal.  In  case  they 
should  be  found  incompetent,  or  should  be  convicted  of  any  infamous 
crime,  there  was  no  power  by  which  they  could  be  removed,  before  the 
expiration  of  their  term.  There  should  be  a  power  to  remove  a  dishonest 
or  an  incompetent  man,  and  the  amendment  proposed  to  authorize  their 
removal  on  conviction  of  official  misconduct  or  of  any  infamous  crime,  or 
on  the  address  of  the  representatives  of  the  people. 

Mr.  Stevens  moved  to  amend  the  amendment  by  striking  out  the  words 
**  or  on  address  of  both  Houses  of  the  Legislature. "  He  thought,  he  said, 
the  Legislature  should  have  no  voice  in  the  removal  of  local  officers  not 
appointed  either  by  the  Legislature  or  the  Governor,  but  by  the  people. — 
We  might  as  well  not  give  their  election  to  the  people  at  all,  as  to  give  the 
Legislature  this  power  to  remove  them.  They  should  not  be  removed  ex- 
cept for  malversation  or  the  conviction  of  some  infamous  crime. 

Mr.  Bell  said,  there  might  be  instances  of  malversation,  for  which  an 
officer  could  not  be  removed  in  any  other  way  than  by  address.  He 
asked  the  yeas  and  nays  on  the  motion  and  they  were  ordered. 

Mr.  Stevens  said,  it  would  be  recollected  that  the  officers  intended  to 
be  operated  upon  by  this  amendment,  stood  in  a  very  different  footing 
from  those  in  the  present  Constitution,  whose  removal  were  provided  tor 
by  the  address  of  the  Legislature.  The  present  constitutional  provision 
was,  that  justices  of  the  peace  should  be  appointed  during  good  behavior, 
but  might  be  removed  on  the  address  of  both  Houses  of  the  Legislature. 
There  was  some  good  reason  for  this  provision ;  because  men  might  be 
appointed  who  were  well  known  to  be  infamous  characters,  wholly  incom- 
petent to  perform  the  duties  of  the  office,  but  they  might  not  be  liable  to 
prosecution  for  any  thing  they  might  do,  and  if  the  people  had  not  this 
mode  of  getting  rid  of  them,  they  could  not  be  removed  during  their  lives. 
Elections  by  the  people,  however,  were  for  short  terms,  three  and  five 
years,  so  that  incompetent  men  could  soon  be  got  rid  of,  and  if  they  were 
guilty  of  any  criminal  offence  or  great  misdemeanor,  they  could  be  got  rid 
of  by  the  ordinary  mode.    If,  however,  the  people  elected  incompetent 
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men  and  such  men  as  they  ought  not  to  have  elected,  they  have  the  rem- 
edy in  their  own  hands  and  can  remove  them  when  their  term  of  service 
expires.     He  could  see  no  evil,  but  that  which  could  be  remedied  by  the 
people  themsdves,  and  this  right  ought  not  to  be  taken  from  them  and  put 
into  the  hands  of  the  Legislature,  but  few  of  whom  reside  in  the  district 
in  which  these  officers  may  reside.     He  would  leave  it  to  the  people  to 
judge  of  the  competence  or  incompetence  of  men  to  fill  these  situations, 
and  he  would  not  raise  up  a  restricting  and  controlling  power  in  the  Le- 
gislature.    He  was,  therefore,  entirely  opposed  to  taking  from  the  people 
the  right  and  the  power  to  remedy  this  evil.    If  you  place  this  power  in 
the  hands  of  the  Legislature,  what  may  be  the  consequence  ?     Why,  you 
may  find  your  Legislature  in  times  of  high  party  excitement,  engaged 
from  year  to  year  and  from  month  to  month,  in  attempts  to  remove  indi- 
viduals ekct^  by  the  people  by  the  address  of  the  Legislature.     Who 
could  sanction  this  ?     Or  who  could  think  of  introducing  a  proposition 
which  might  lead  to  this  ?    It  was  a  doctrine  which  cannot  be  sanctioned 
by  the  Convention,  as  it  is  entirely  at  war  with  the  principle  that  the 
people  are  the  sovereigns,  and  ought  to  govern.     None  of  the  evils  sug- 
gested by  the  gentleman  from  Luzerne  can  arise,  because  all  these  ofiicers 
who  are   elected  by  the  people  have  to  give  bond  and  security  for  the 
faithful  discharge  of  the  duties  of  their  offices.     All  sheriffs,  prothonota- 
ries,  registers,  &c.  will  be  required  to  give  bond  and  security,  so  that  no 
8uch  evil  can  arise,  and  he  apprehended  that  it  would  be  trenching  upon 
the  rights  intended  to  be  conferred  on  the  people,  to  place  this  supervi- 
sory power  in  the  Legislature.     It  would  be  seen  that  there  was  a  great 
difference  between  this  amendment  and  the  clause  in  the  present  Consti- 
tution, and  such  being  the  case  he  hoped  this  might  not  be  adopted. 

Mr.  Bell  then  accepted  the  amendment  of  Mr.  Stevens  to  strike  out 
all  after  the  word  **  crime"  as  a  modification  of  his  proposition. 

Mr.  Woodward  then  moved  to  amend  the  amendment  by  adding  to 
the  end  thereof,  the  words  **  on  the  address  of  both  Houses  of  the  Legis- 
lature."    It  seemed  to  him  to  be  entirely  proper  to  retain  this  provision 
in  the  section.    Justices  of  the  peace  were  elected  for  five  years.     Sup- 
pose then,  that  one  of  these  officers  should  become  incompetent  to  dis- 
charge the  duties  by  infirmity,  insanity  or  any  other  calamity,  the  num- 
ber being  limited,  how  were  the  people  to  be  supplied  with  these  officers  ? 
The  officer  may  become  deaf,  blind  or  palsied,  so  as  to  be  totally  incapa- 
ble of  discharging  the  duties  of  his  office.  This  being  the  case,  was  there 
to  be  no  provision  whereby  his  place  can  be  filled,  and  the  public  given 
the  benefit  of  a  competent  man  ?     He  thought  that  there  must  be  some- 
where in  the  government  a  power  to  dispense  with  the  services  of  these 
officers,  not  as  a  penalty,  but  as  a  benefit  to  the  people,  who  were  enti- 
tled at  all  times  to  have  competent  and  efficient  officers.     He  knew  of  no 
mode  so  proper  for  removing  these  officers,  as  giving  the  Legislature  au- 
thority to  address  the  Governor  for  their  removal.     This  power  in  his 
opinion,  ought  to  be  retained,  because  if  it  was  excluded,  there  was  no 
power  under  the  Constitution  for  removing  an  incompetent  officer.    Jus- 
tices of  the  peace  in  some  parts  of  the  country  were  very  important  offi- 
cers ;  they  receive  large  sums  of  money,  and  the  whole  community  ig 
interested  in  their  good  conduct.    Then  if  any  of  these  officers  become 
grossly  incompetent  by  intemperance,  for  instance,  were  they  not  to  be 
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removed  ?  Were  they  to  hold  their  offices  for  five  years  to  the  great  in- 
convenience of  the  community  ?  He  trusted  not.  This  provision  had 
been  in  the  Constitution  for  a  long  time,  and  he  never  had  heard  of  its 
being  used  as  a  means  of  proscription  of  any  man.  So  far  from  it,  it  was 
a  salutary  clause  which  he  was  not  willing  to  part  with,  and  he  did  not 
believe  the  people  would  be  willing  to  give  it  up.  He  could  not  imagine 
a  case  in  which  it  could  operate  to  the  prejudice  of  the  people.  He  did 
not  think  that  a  single  instance  could  be  found  in  Pennsylvania,  where  this 
power  had  been  used  for  the  purpose  of  oppression,  and  he  did  not  appre- 
hend that  it  ever  would  be  used  for  such  purposes.  He  regretted  that 
the  gentleman  from  Chester  had  accepted  the  amendment  proposed  by 
the  gentleman  from  Adams,  because  he  intended  to  vote  for  it  but  he 
teould  not  now  do  so. 

Mr.  Bell  agieed  entirely  with  the  gentleman  from  Luzerne,  (Mr. 
Woodward,)  so  far  as  related  to  justices  of  the  peace,  and  he  intended, 
when  we  came  to  second  reading,  to  move  a  provision  that  the  Governor 
should  have  the  privilege  of  removing  them  in  eertain  cases.  It  would 
be  seen,  however,  that  the  present  clause  related  to  all  officers  who  were 
appointed  for  a  term  of  years,  to  prolhonotaries,  clerks,  registers,  &c. — 
All  these  officers  were  to  be  elected  by  the  people  for  a  limited  term,  and 
it  would,  in  his  opinion,  be  improper  to  have  this  provision  applying  to 
them.  All  these  officers  can  act  by  a  deputy,  but  with  respect  to  justices 
of  the  peace,  it  was  different,  and  he  should  move  an  amendment  hereaf- 
ter, to  provide  for  the  removal  of  these  officers.  It  appeared  to  him  that 
we  ought  not  to  append  this  provision  to  the  clause  in  relation  to  remo- 
ving these  officers  by  the  address  of  the  Legislature.  It  would  answer 
better,  to  be  inserted  in  the  clause  relating  to  justices  of  the  peace,  and 
when  we  arrived  at  that,  on  second  reading,  he  pledged  himself  to  move 
it. 

Mr.  Merrill  said,  that  the  provision  on  this  subject  in  the  present 
Constitution,  related  only  to  judicial  officers,  justices  of  the  peace,  and 
judges — and  it  seemed  to  him,  as  being  entirely  improper  to  place  this 
restriction  over  the  people  on  the  ground  of  the  incompetency  of  the  offi- 
cers whom  they  may  select.  The  fundamental  principle  of  our  govern- 
ment, is,  that  the  people  are  capable  of  self  government,  and  that  they 
were  entirely  capable  of  making  judicious  selections  of  their  own  officers, 
without  being  placed  under  the  supervision  of  any  other  tribunal,  yet  by 
this  amendment  it  is  to  be  presumed  that  the  people  may  use  this  power 
conferred  upon  them  improperly.  With  regard  to  the  judicial  officers, 
he  thought  it  would  be  right  enough,  as  such  a  provision  was  to  be  found 
in  the  old  Constitution,  but  he  looked  upon  it  as  entirely  improper  to  at- 
tempt to  exercise  such  a  power  as  this,  over  the  action  of  the  people 
themselves,  and  for  this  reason  he  must  oppose  it. 

Mr.  Woodward  said  it  was  very  true  that  this  provision  was  in  the 
judicial  article,  and  that  one  which  related  to  justices  of  the  peace  in 
the  present  Constitution,  but  he  could  see  no  impropriety  in  extending  it 
to  all  officers,  as  the  amendment  he  submitted  proposed.  If  the  amend- 
ment was  proper  so  far  as  it  related  to  justices  of  the  peace,  it  might  as 
well  be  inserted  here  as  any  place.  He  knew  of  no  better  place  to  insert 
the  provision  than  in  this  section.  As  to  the  argument  used  in  relation  to 
placing  this  power  over  the  people,  he  could  not  see  the  force  of  it ;  be- 
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cause  he  did  not  think  that  the  Legislature,  except  in  extreme  cases,  would 
exercise  it.    It  was  well  known  that  there  were  many  cases  where  officers 
ought  to  be  removed,  when  they  could  not  be  reached,  unless  a  provision 
of  this  kind  were  adopted ;  and  it  was  not  to  be  expected  that  it  would 
ever  be  used  as  an  engine  of  oppression.     It  seemed  to  him  that  the 
proposition  contained  an  important  principle,  which  ought  to  be  lodged 
somewhere ;  and  it  should  not  only  apply  to  Justices  of  £e  Peace,  but  to 
all  officers  appointed  for  a  term  ot  years.     There  were  many  cases  in 
which  it  ought  to  apply  as  well  as  to  Justices  of  the  Peace.     Take  for 
instance  a  Prothonotary,  which  was  a  very  important  office ;  suppose  you 
elect  one  of  these  officers,  and  the  first  month  of  his  election  he  becomes 
a  grossly  intemperate  man,  what  is  to  become  of  the  money  paid  into  his 
hands  by  parties  to  suits  ?  He  believed  it  had  been  decided  that  this  offi- 
cer's security  was  not  responsible  for  money  paid  into  his  hands  by  par- 
ties to  suits  in  courts,  and  thus  many  unfortunate  parties  may  be  swindled 
out  of  their  money  without  the  means  of  redress.     Were  such  officers  to 
be  continued  for  three  years  without  the  means  of  redress  ?     Was  the 
money  of  the  widow  and  the  orphan  to  be  placed  in  his  hands  and  squan- 
dered with  impunity,  because  we  must  not  place  these  restrictions  upon 
officers  elected  by  the  people.     A  man  may  be  an  honorable,  high-minded 
man  when  elected,  and  may  become  perfectly  worthless  before  his  term 
of  service   expires.     Was  there  then  to  be  no  means  of  removing  such 
persons  ?     Was  there  to  be  no  means  of  disposing  of  such  officers,  al- 
though the  interest  of  every  man  required  that  they  should  be  removed. 
The  officer  has  ample  protection,  and  he  hoped  the  proposition  might  be 
adopted.     It  will  be  recollected  that  the  number  of  these  officers  will  be 
reduced  by  the  amended  Constitution ;  and  if  there  are  incompetent  offi- 
cers in  any  of  the  townships  it  will  be  an  inconvenience  to  the  people. 
As  the  number  of  officers  will  be  limited,  it  is  necessary  that  they  should 
all  be  competent,  so  that  the  people  might  not  be  obliged  to  suffer  incon- 
venience by  the  incompetence  of  any  of  these  officers.     He  thought  it  of 
the  first  importance  that  this  power  should  be  lodged  somewhere,  and 
he  knew  of  no  place  in  the  government  where  it  could  be  so  safely 
lodged  as  in  the  hands  of  the  representatives  of  the  people,  to  be  exer- 
cised immediately  under  their  eye.    He  trusted,  therefore,  that  the  amend- 
ment might  be  adopted.     Mr.  W.  then  called  for  the  yeas  and  nays  on 
his  amendment,  which  were  ordered. 

Mr.  Darlington  doubted  whether  this  general  provision  would  answer 
the  purpose  of  the  gentleman  who  moved  it.  He  doubted  whether  any 
general  provision  could  be  proposed,  which  would  answer  for  every 
class  of  officers.  The  object  seemed  to  be  to  provide  some  speedy  mode 
of  removal  for  Justices  of  the  Peace.  For  his  own  part,  he  would  pre- 
fer some  local  remedy,  such  as  that  proposed  by  the  gentleman  from 
Susquehanna  on  yesterday,  to  leave  the  matter  to  a  grand  jury  to  regu- 
late. He  was  opposed  to  the  provision  in  its  present  form.  There  were 
a  great  many  officers  to  which  it  could  not  apply,  and  he  apprehended  if 
it  was  adopted  in  its  present  form,  it  would  be  giving  both  branches  of 
the  Legislature  the  power  to  remove  the  Governor  and  Secretary  of  the 
Commonwealth.  Now,  as  he  understood  the  design  of  gentlemen,  it  was 
to  place  the  Secretary  of  the  Commonwealth  entirely  in  the  hands  of 
the  Governor.      Well  then,  do  you  intend,  when  party  politics  run  high, 
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and  when  the  Legislature  may  be  in  opposition  to  the  Executive,  to  give 
them  the  removal  of  this  officer  whom  they  have  no  power  to  appoint  ? 
He  was  sure  this  could  not  be  the  design  of  gentlemen,  but  such  would 
be  the  effect  of  this  proposition.  He  thought  the  better  plan  would  be 
to  let  this  section  pass  as  it  was  without  the  amendment  of  the  gentleman 
from  Luzerne,  and  then  we  can  afterwards  make  such  provision  in  each 
case  as  may  seem  to  be  right.  He  did  not,  however,  think  that  a  general 
provision  would  answer  any  purpose  at  all. 

Mr.  HoPKiNsoN  had  an  objection  to  the  proposition  of  the  gentleman 
from  Luzerne,  and  his  objection  was  that  it  fell  short  of  the  object  intend- 
ed to  be  attained  by  it ;  it  does  not  go  far  enough.  The  evil  complained 
of  is,  that  when  officers  are  elected  they  cannot  be  removed  for  three  years, 
but  the  remedy  is  such  a  one  that  it  cannot  be  brought  to  operate  for  sev- 
eral months.  Now  if  the  gentleman  would  find  a  remedy  for  this  evil, 
which  would  be  effectual,  he  might  go  for  it ;  but  he  could  not  see  wherein 
any  great  benefit  was  to  be  derived  from  the  present  proposition. 

Mr.  Bell  wished  to  say  one  word  in  reply  to  the  case  cited  by  the  gen- 
tleman from  Luzerne.  That  gentleman  put  the  case  of  a  fraudulent  ap- 
plication of  money  by  a  Prothonotary.  This  was  a  misdemeanor  in  of- 
fice, for  which  the  officer  may  be  indicted  and  convicted,  if  the  charge 
can  be  made  out.  The  only  case  put  by  the  gentleman  from  Luzerne  is 
provided  for.  The  employment  of  moneys  paid  into  the  hands  of  these 
officers  to  other  purposes,  was  a  misdemeanor  in  office,  which  was  pro- 
vided for.  And  as  to  removing  men  on  account  of  their  moral  character, 
he  had  no  idea  of  it  so  long  as  they  performed  the  duties  of  their  offices 
faithfully.  He  had  no  idea  of  having  the  Legislature  remove  a  man 
because  he  was  a  drunkard.  His  desire  was,  that  it  should  have  nothing 
to  do  with  the  morals  of  public  officers,  so  long  as  they  performed  their 
duties ;  because  the  power  was  too  easily  abused  to  be  trusted  in  this 
way. 

Mr.  Banks  considered  that  this  matter  had  'been  fully  argued  by  those 
gentlemen  who  had  gone  before  him  ;  and  he  should  not  now  have  risen, 
had  it  not  been  for  a  remark  of  the  gentleman  from  Chester,  (Mr.  Bell,)  in 
relation  to  the  case  put  by  the  gentleman  from  Luzerne,  relative  to  Pro- 
thonotaries.  He  did  not  understand  the  law  to  be  as  the  gentleman  from 
Chester  had  stated  it,  in  relation  to  mal-appropriations  of  money  by  Pro- 
thonotaries.  The  case  supposed  by  the  gentleman  from  Luzerne,  was 
that  of  moneys  being  paid  into  the  hands  of  the  Prothonotaries  where 
no  act  of  assembly  provided  for  that  mode  of  payment;  and  in  that  case, 
although  the  officer  may  have  disposed  of  the  money,  his  security  could 
not  be  held  for  it,  and  it  could  not  be  looked  upon  as  a  misdemeanor  in 
office,  according  to  the  present  construction  of  that  term. 

Mr.  Bell  considered  that  the  Sheriff  would  be  liable  for  the  money  if 
paid  into  Court,  or  the  party  paying  it  over. 

Mr.  Woodward  explained,  that  he  meant  cases  where  the  parties  had 
paid  over  the  money  without  the  order  of  the  court.  He  knew  if  it  had 
been  paid  by  the  order  of  the  court,  that  the  parties  would  have  been  re« 
leased. 

Mr.  Banks  said,  that  in  the  cases  referred  to  by  the  gentleman  from 
Chester,  the  party  was  still  held  liable.  He  is  still  liable  for  the  money 
paid  into  the  hands  of  the  prothonotary,  but  was  the  prothonotary  to  be 
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allowed  to  take  this  money  and  misapply  it,  and  abuse  the  confidence  the 
individual  had  placed  in  him,  without  having  any  provision  by  which  he 
might  be  removed  for  such  conduct.  It  seemed  to  him  to  be  so  just  and 
proper,  that  no  gentleman  ought  to  hesitate  a  moment  in  making  some 
such  provision.  He  saw  some  objections  to  this  amendment,  such  as 
those  suggested  by  the  gentleman  from  Philadelphia,  (Mr.  Hopkinson,) 
and  the  gentleman  from  Ghester  (Mr.  Darlington,)  but  still,  he  hoped 
some  provision  might  be  made  to  meet  the  case.  He  knew  it  now  applied 
to  all  officers  who  were  elected,  when  it  certainly  could  npt  be  intended 
to  apply  to  the  Secretary  of  the  Commonwealth  or  Governor.  Perhaps 
a  provision  to  except  these  two  officers  might  answer,  and  some  such 
provision  was  certainly  necessary.  As  to  the  Legislature  being  the  best 
depository  of  this  power,  he  might  say  that  he  had  no  more  confidence  in 
them  than  the  gentleman  from  Adams  (Mr.  Stevens,)  had.  He  was  very 
willing,  however,  that  they  should  possess  this  power.  Justices  of  the 
peace,  as  well  as  other  officers,  may  refuse  to  pay  out  moneys  which  may 
have  been  entrusted  in  their  hands,  and,  at  the  same  time,  you  cannot 
convict  them  of  having  committed  an  infamous  crime ;  but  according  to 
the  act  of  Assembly  now  in  force,  if  one  of  these  officers  can  be  convio- 
ted  of  a  misdemeanor  in  office,  upon  that  fact  being  made  known  to  tW 
Governor,  he  is  required  to  remove  him.  Now  as  he  understood  the 
gentleman  from  Luzerne,  his  object  was  to  devise  some  easy  and  conve- 
nient mode,  by  which  the  people  might  have  these  officers  removed. — 
The  Legislature  being  made  up  of  the  representatives  of  the  people,  it 
came  as  near  to  them  as  any  other  power  he  knew  of,  and  he  took  it  that 
this  would  be  the  most  safe  depository  of  this  power,  which,  in  his  opin- 
ion, was  so  very  necessary.  Suppose  for  instance,  a  prothonotary  refu- 
ses to  do  the  duties  of  his  office,  totally  neglects  it,  becomes  a  debauchee, 
or  becomes  otherwise  totally  unworthy  of  the  place  he  holds,  is  he  to  be 
left  without  the  pale  of  the  law,  so  that  he  may  avoid  conviction  ?  He 
trusted  not.  But  unless  some  such  provision  as  this  was  made,  these 
officers  may  hold  on  to  their  offices  for  three  or  five  years,  and  set  the 
people  at  defiance.  Surely,  this  was  not  to  be  tolerated.  He  was  not 
now  prepared  to  propose  an  amendment  which  would  meet  the  case,  but 
perhaps  some  other  gentleman  might.  As  it  was  just  about  the  time  at 
-which  the  committee  generally  rose,  some  amendment  might  be  prepared 
by  its  next  sitting. 

Mr.  CuRLL  then  moved  that  the  committee  rise,  which  motion  was  de- 
cided in  the  negative,  yeas  41,  nays  46. 

Mr.  Cunningham  said,  that  if  the  gendeman  from  Luzerne,  would 
make  his  amendment  conform  to  the  present  Constitution,  he  might  vol* 
for  it ;  that  is,  that  thesb  officers  might  be  removed  on  the  address  of  two 
thirds  of  the  Legislature.  If  this  was  not  done  he  must  vote  against  tht 
amendment,  as  he  was  not  willing  to  put  the  Legislature  above  the  peo- 
ple. He  believed  one  of  the  great  objects  of  calling  this  Convention,  was 
to  restrict  the  Legislative  and  Executive  departments  of  the  government; 
therefore,  he  could  not  consent  to  increase  the  power  of  one  of  these  de- 
partments. Now  it  is  well  known-  that  parties  change  in  the  diffeierat 
counties  in  the  State,  and  we  know  tkat  the  popular  doctrine  is,  <*  to  the 
vittors  belong  the  spoils  of  the  vicio^y ."  Ii  »onie  counties,  therefore,  a 
man  may  be  elected  pro^honotvy  iA§  yMr  by  the  party  in  power,  and 
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that  party  may  be  out  of  power  the  next  year.  The  party  in  power  then, 
who  were  opposed  to  this  individual,  may  send  petitions  to  the  Legisla- 
ture to  have  him  removed,  and  the  mode  of  removal,  is  to  be  the  address 
of  the  Legislature.  Now  we  all  know  that  men  generally,  act  in  such 
cases  upon  party  bias,  and  if  the  Legislature  shall  have  power  to  address 
the  Governor  without  assigning  a  reason  for  his  removal,  the  officer  may 
be  removed  when  there  was  no  just  ground  for  it.  He  was,  therefore, 
opposed  to  this  amendment  as  at  present  proposed.  He  desired  the  will 
of  the  people  to  be  regarded,  and  it  was  easy  to  say  that  the  Legislature 
shall  not  have  this  power  unless,  upon  evident  cause  being  shown.  One 
of  the  great  objects  for  which  this  Convention  was  called,  was  to  take 
away  the  patronage  of  the  Executive  and  power  of  the  LegislatuieJ  and 
confer  those  rights  and  privileges  on  the  people  which  belong  to  them, 
therefore,  to  allow  the  Legislature  to  exercise  this  power,  would  be  to 
contravene  the  very  object  for  which  this  Convention  was  called  together. 
We  know  that  the  Legislature  -is  frequently  carried  away  by  party  mo- 
tives; that  being  the  case,  persons  maybe  removed  by  the  Legislature, 
■who  were  elected  by  the  people,  merely  because  they  are  on  the  oppo- 
site side  in  politics.  In  cases  of  petitions  being  presented  from  any 
county  for  the  removal  of  an  officer,  it  may  be  said  that  the  representative 
from  that  county  will  be  consulted.  If  it  is  granted  that  this  will  be  the 
case,  this  representative  may  be  opposed  in  politics  to  the  officer,  and  the 
opinion  of  this  representative  was  to  be  taken  in  opposition  to  the  will  of 
a  majority  of  the  people  of  the  district.  He  could  not  go  for  any  such 
proposition.  If,  however,  the  gentleman  would  modify  it  so  as  to  re- 
quire two  thirds  of  the  Legislature  to  address  the  Governor,  he  would 
have  no  objection  to  vote  for  it. 

The  question  was  then  taken  on  Mr.  Woodward's  amendmeiit,  and  de- 
cided in  the  negative — yeas  42,  nays  64 — as  follows  : 

Ybas — Messrs.  Banks,  Barclay,  Bedford,  Bigelow,  Bonham,  Brown,  of  Northamp- 
ton, Brown,  of  Philadelphia,  Clarke,  of  Indiana,  Grain,  Crawford,  Cummin,  Curll,  Don- 
agan,  Foulkrod,  Fuller,  Gearhart,  Hastings,  HeliTenstein,  High,  Hyde,  Ingersoll,  Keim, 
Krebs,  Lyons,  Magee,  Mann,  Martin,  M'Cahen,  Overfield,  Riter,  Ritter,  Rogers,  Sellers, 
Scheetz,  Shellito,  Smith,  Smyth,  Stickel,  Taggart,  Weaver,  Woodward,  Porter,  Presi- 
dent— 42. 

Nats — Messrs.  Agnew,  Bamitz,  Bell,  Biddle,  Brown,  of  Lancaster,  Carey,  Cham- 
bers, Chandler,  of  Philadelphia,  Chauncey,  Clarke,  of  Beaver,  Clark,  of  Dauphin. 
Cleavinger,  Cline,  Coates,  Cochran,  Cope,  Craig,  Cram,  Cunningham,  Darlington, 
Denny,  Dickerson,  Dillinger,  Dunlop,  Farrelly,  Fry,  Gilmore,  Harris,  Hayhurst,  Hays, 
Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hiester,  Hopkinson,  Houpt,  Jenks, 
Kennedy,  Kerr,  Konigmacher,  Long,  M'Call,  M'Dowell,  M*Sherry,  Meredith,  Merrill, 
Merkel,  Montgomery,  Myers,  Pcnnypacker,  Pollock,  Porter,  of  Lancaster,  Purviance, 
Reigart,  Read,  Royer,  Russell,  Saeger,  Scott,  Seltzer,  Snively,  Stevens,  Thomas,  Weld- 
man,  Young — 64. 

Mr.  Woodward  moved  to  amend  the  amendment  by  inserting  after  the 
word  **  crime,"  the  words  following ; 

**  And  justices  of  the  peace,  prothonotaries  and  clerks  of  the  several 
courts,  may  be  removed  by  the  Governor,  on  the  address  of  two  thirds 
of  both  Houses  of  the  Legislature." 

Pending  which  amendment,  Mr.  Dunlop  moved  that  the  committee 
rise,  which  motion  prevailed ;  yeas  52,  nays  33. 

The  committee  accordingly  rose,  reported  progress,  and  obtained  leave 
to  sit  again, 

And  the  Convention  adjourned. 
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FRIDAY,  October  20. 

Mr.  Martin  submitted  the  following  resolution,  which  was  laid  on  the 
table,  for  future  consideration,  viz : 

Resolvedy  That  the  freemen  of  the  city  of  Philadelphia,  and  the  freemen  of  the  coun- 
ty of  Philadelphia,  shall  each  elect  one  sheriff,  and  one  coroner. 

Mr.  KoNioMACHER,  Submitted  the  following  resolution,  which  was 
laid  on  the  table,  for  future  consideratioH,  viz  : 

Resolvedf  That  twenty  copies  each,  of  the  Debates  and  Journal,  English  and  German, 
of  this  Convention,  be  deposited  in  the  State  Library,  and  that  the  balance  be  distributed 
among  the  respective  members  of  this  Convention. 

SIXTH   ARTICLE. 

^hc  Convention^solved  itself  into  a  committee  of  the  whole,  Mr. 
Chambers  in  the  chair,  for  the  purpose  of  resuming  the  consideration  of 
the  report  of  the  committee  on  the  sixth  article  of  the  Constitution. 

The  cpiestion  before  the  committee,  being  on  the  motion  of  Mr.  Bell, 
to  amend  the  tenth  section,  by  adding  to  the  end  of  it,  the  following  words 
viz  :  '*  and  may  be  removed  on  conviction  of  misbehaviour  in  office,  or  of 
any  infamous  crime." 

And  the   question  pending,  being  on  the  motion  of  Mr.    Woodward, 
to  amend  the  amendment  of  Mr.  Bell,  by  inserting  after  the  word  *'crime," 
the  words  '*  and  justices  of  the  peace,  prothonotaries  and   clerks  of  the 
several  courts,  may  be  removed  by  the  Governor,  on  the  address  of  two- 
thirds -of  both  Houses  of  the  Legislature." 

It  was  decided  in  the  negative — ayes  40,  noes  54. 

The  question  recurring  on  the  amendment  moved  by  Mr.  Bell  ; 

Mr.  Mann  moved  to  amend  the  amendment  by  striking  out  the  word 
"  may,"  and  inserting  in  lieu  thereof,  the  word  *'  shall ;"  and  the  amend- 
ment being  accepted  by  Mr,  Bell,  as  a  modification  of  his  amendment, 
the  amendment  was  so  modified  accordingly,  and  was  then  agreed  to;  and 
the  report  of  the  committee  on  the  tenth  section  as  amended,  was  adop- 
ted. 

The  committee  then  proceeded  to  the  consideration  of  the  report  of 
the  committee,  being  the  eleventh  section,  in  the  following  words,  viz  : 

**  Sect.  11.  All  officers  shall  give  such  security  for  the  faithful  dis- 
charge of  their  respective  duties,  as  shall  be  directed  by  law." 

Mr.  Reioart  enquired  if  this  section  was  npt  susceptible  of  a  con- 
struction which  would  apply  it  to  the  Governor.  Under  this  section,  it  ap- 
peared to  him  that  the  Executive  might  be  called  on  to  give  security.  He 
thought  it  better  that  the  section  should  be  negatived,  or  made  more 
special. 

Mr.  Read  in  reply,  stated,  that  as  the  committee  on  the  sixth  article 
understood  the  section,  and  according  to  his  own  understanding  of  it.  it 
only  applied  to  such  officers,  as  the  Legislature  might  direct.    If,  in  the 
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opinion  of  the  Legislature,  the  Governor  ought  be  called  on  to  give  secu- 
rity, that  body  could  say  so,  and  give  such  direction  to  the  section. 

Mr.  Stevens  said  he  saw  no  necessity  for  this  section.  Its  only  ten- 
dency was  to  create  confusion.  The  Legislature  had  already  power 
enough,  ivithout  having  this  thrown  into  their  hands.  If  the  section  were 
adopted,  all  officers  would  be  required  to  give  such  security  as  the  Legis- 
lature should  direct ;  therefore,  under  its  operation,  all  would  have  to  give 
some  security,  the  section  did  not  read  '•  all  such  officers,"  &c.  but 
"  all  officers."     He  did  not  see  any  necessity  for  the  section. 

Mr.  Bell  said,  that  for  the  purpose  of  removing  all  ambiguity  on  the 
subject,  he  would  move  to  amend  the  section  by  striking  out  all  after  the 
words  "section  11,"  and  inserting  in  lieu  thereof  as  follows,  viz  :  "The 
Legislature  may  by  law  provide  that  officers  shall  give  security  for  the 
faithful  discharge  of  the  duties  of  their  respective  oraces,  and  the  amount 
and  nature  of  such  security." 

If,  said  Mr.  Bell,  the  committee  think  that  to  give  the  Legislature 
this  power  is  unnecessary,  they  can  reject  the  amendment :  if  they  think 
it  necessary,  the  adoption  of  the  amendment  would  render  the  section 
less  ambiguous.  The  only  question  is,  if  there  exists  any  necessity  for 
giving  the  Legislature  this  authority.  g 

Mr.  Darlington  said,  the  whole  seemed  to  be  unnecessary.     No  dif- 
ficulty had  arisen  under  the  construction  of  the  Constitution,  as  it  stood  at 
present,  and  this  section  would  only  have  the  effect  of  encumbering  it. 
He  was  of  the  opinion  that  the  wiser  plan  would  be  for  the  committee  to 
reject  both  the  amendment  and  the  section. 

The  question  was  then  taken  on  the  motion  to  amend,  and  decided  in 
the  negative;  and  the  report  of  the  committee  as  regards  section  11,  was 
also  disagreed  to. 

The  committee  proceeded  to  the  consideration  of  the  twelfth  section  as- 
follows,  viz : 

"Sect.  12.  All  commissions  shall  be  in  the  name  and  by  the  authority 
of  the  Commonwealth  of  Pennsylvania,  and  shall  be  sealed  with  the  State 
seal,  and  signed  by  the  Governor." 

Mr.  Woodward  moved  to  amend  the  section  in  the  second  line,  by- 
striking  out  the  word  **  shall."  In  all  other  respects  the  language  of  the 
section  was  in  the  precise  words  of  the  old  Constitution,  and  he  saw  nO' 
necessity  for  the  change. 

Mr.  Stevens  suggested  that  when  a  proposition  was  made,  to  make  an 
unnecessary  change  by  way  of  amendment  to  the  old  Constitution,  it 
wo«ld  be  the  best  way  to  reject  it. 

Mr.  Read  said  that  the  word  ''  shall"  had  crept  in,  he  scarcely  knew 
how.  It  had  been  the  intention  of  the  committee  that  the  section  should 
be  a  copy  of  the  old  Constitution.  The  section  had  been  introduced  for 
the  purpose  of  having  it  put  in  an  engrossed  form,  as  had  previously  been 
settled.     It  was  of  no  consequence,  whether  rejected  or  not. 

Mr.  Woodward  understanding  that  the  effect  of  the  rejection  would 
be  to  leave  the  old  Constitution  just  as  it  is,  withdrew  his  motion  to 
amend. 

The  question  was  then  taken,  and  the  report  of  the  committee  as  to 
section  12,  was  disagreed  to. 
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The  committee  proceeded  to  the  consideration  of  the  thirteenth  section 
as  follows: 

•'  Sect.  13.  No  member  of  Congress  from  this  State,  nor  any  person 
holding  or  exercising  any  office  of  trust  or  profit,  under  the  United  States, 
shall  at  the  same  time  hold  or  exercise  any  office  in  this  State,  to  which  a 
salary  is,  or  fees  or  perquisites  are  by  law  annexed,  and  the  Legislature 
may,  by  law,  declare  what  State  offices  are  incompatible." 

Mr.  Scott  said  that  this  section  appeared  to  him  to  introduce  a  new 
principle  in  excluding  members  of  Congress.  Whether  it  was  the  inten- 
tion of  the  committee  to  extend  the  provision  as  far  as  the  words  of  the 
section  seemed  to  imply,  he  did  ,  not  know.  Being  of  opinion  that  the 
section  as  it  stood,  was  liable  to  much  objection,  as  calculated  to  exclude 
many  from  office,  whose  services  would  be  valuable  to  the  Common- 
wealth, he  moved  to  amend  the  report  in  the  fourth  line,  by  striking  out 
the  words  "  or  fees  or  perquisites  are." 

Mr.  Reigart  expressed  a  hope  that  the  amendment  would  not  be  agreed 
to.  The  whole  section  appeared  to  him  to  be  unnecessary.  The  most 
advisable  mode,  he  thought,  would  be  to  reject  the  section,  and  amend 
the  Constitution  in  a  more  suitable  part.  This  provision  was  out  of  place 
here,  and  he  hoped  the  committee  would  consent  to  negative  it. 

The  question  was  then  taken  on  the  motion  of  Mr.  Scott,  to  amend, 
and  was  decided  in  the  negative  ;  and  the  report  of  the  committee  on  the 
13th  section  was  disagreed  to. 

The  committee  proceeded  to  the  consideration  of  the  14th  section  as 
follows : 

*•  Sect.  14.  The  freemen  of  the  Commonwealth  shall  be  armed,  or- 
ganized and  disciplined  for  its  defence,  whea  and  in  such  manner  as  the 
Legislature  may  hereafter  by  law  direct.  Those  who  conscientiously 
scruple  to  bear  arms,  shall  not  be  compelled  to  do  so,  but  shall  pay  an 
equivalent  for  personal  service." 

Mr.  Brown,  of  Philadelphia,  moved  to  amend  the  section  by  striking 
out  all  after  the  word  '*  direct,"  in  the  third  line  as  follows,  viz  ;  **Those 
who  conscientiously  scruple  to  bear  arms,  shall  not  be  compelled  to  do 
so,  but  shall  pay  an  equivalent  for  personal  service." 

Mr.  Porter,  of  Northampton,  trusted  that  the  amendment  would  be 
agreed  to.  To  whatever  decision  the  Convention  might  desire  to  come 
on  this  subject,  this  was  certainly  not  the  place  for  it.  The  memorial  of 
the  class  of  persons  which  this  section  proposed  to  protect,  had  been  re- 
ferred to  the  committee  on  the  bill  of  rights,  and  a  report  had  been  made 
(numbered  21,)  which  would  be  taken  up  for  consideration,  when  that  ar- 
ticle should  come  up  for  deliberation  and  decision. 

Mr.  BiDDLE  expressed  himself  as  opposed  to  the  amendment,  and  to 
the  whole  section,  for  the  reasons  which  had  been  assigned  by  the  gentle- 
man from  Northampton,  and  also,  because  he  considered  it  unnecessary 
to  insert  in  the  Constitution  of  Pennsylvania,  any  provision  as  to  the 
militia.  The  Constitution  of  the  United  States,  gives  the  authority  to  Con- 
gress to  provide  for  arming  and  disciplining  the  militia.  It  would  be 
thus  perceived  that  the  whole  power  and  jurisdiction  over  the  militia  had 
been  yielded  to  the  general  government.  Congress  has  to  direct  the  man- 
ner in  which  the  militia  shall  be  armed  and  disciplined.     Therefore,  this 
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provision  in  the  Constitution  of  Pennsylvania,  appeared  to  him  to  be  su*^ 
perfluous.  Further  experience  had  shown  that  the  provision  in  the  pre- 
sent Constitution,  so  far  from  being  productive  of  good,  had  in  fact,  been 
mischievous.  When  it  was  said  that  the  militia  musters  were  mischiev- 
ous in  their  operation,  the  answer  was  that  the  Constitution  rendered 
them  necessary.  Therefore  these  musters  could  not  be  discontinued. 
The  objections  on  this  ground,  however,  are  weak  in  comparison  to  others 
which  might  suggest  themselves  to  every  reflecting  mind.  The  section 
is  calculated  to  oppress  the  religious  scruples  of  a  particular  portion  of 
the  community,  who  are  pre-eminently  entitled,  if  any  class  of  the  people 
can  be  so  entitled,  to  protection.  It  bears  hard  on  the  society  of  Friends, 
who  came  out  with  William  Penn,  to  teach  and  practice  peace,  good  will 
and  forbearance  in  all  forms,  and  who  had  done  more  to  introduce  order 
and  regularity  throughout  the  Commonwealth,  than  any  other  set  ofinen. 
Have  these  people  suffered  ?  Have  they  been  oppressed  by  the  operation 
of  this  system  ?  It  was  only  necessary  to  refer  to  the  vivid  picture  pre- 
sented to  the  Convention  by  his  colleague,  (Mr.  Cope,)  previous  to  the 
adjournment  of  the  Convention  for  the  late  recess.  The  picture  of  the 
cradle  torn  from  under  the  sleeping  infant,  by  the  barbarous  hands  of 
the  collector  of  militia  fines,  was  of  itself,  sufficient  to  make  us  deter- 
mine not  to  continue  this  provision  in  the  Constitution.  He  had  not  risen 
to  make  a  speech,  but  lie  hoped  we  should  never  hereafter  call  on  those 
who  have  religious  scruples  on  the  subject  to  bear  arms,  or  to  pay  the 
penalty  for  exemption.  He  hoped,  if  any  foreign  invader  should  be  rash 
enough  to  set  foot  on  American  soil,  that  he  would  be  instantly  driven 
back  by  the  spontaneous  energies  of  our  citizens.  But  there  was  no  dan- 
ger to  be  appiehendcd.  There  was  no  necessity  for  this  section,  and  he 
hoped  the  whole  amendment  would  be  stricken  out. 

Mr.  Smyth,  of  Centre,  rose  and  said:  Mr.  Chairman,  I  do  not  concur 
in  the  opinions  which  have  been  expressed  by  the  gentleman  from  the  city 
of  Philadelphia,  (Mr.  Biddle.)  It  appears  that  he  is  willing  to  give  up 
the  right  of  the  State  government,  and  to  leave  the  defence  of  the  soil 
entirely  to  the  government  of  the  United  States.  This  is  a  pasition  in 
which  I  cannot  agree.  It  appears  to  me  that  a  State  as  large  as  Pennsyl- 
vania, ought  to  take  care  of  herself.  The  rights  which  she  has  given  up 
to  the  United  States,  should  be  preserved  to  the  United  States,  but,  at  the 
same  time,  Pennsylvania  should  be  prepared  to  defend  her  own  soil,  if 
necessity  should  ever  require  her  to  do  so.  This  is  one  reason  why  the 
militia  of  our  State  ought  not  to  be  lost  sight  of.  The  gentleman  has 
drawn  a  doleful  picture  of  the  evils  attending  militia  parades.  It  may  be 
true,  that  in  many  instances  such  evils  do  exist ;  but  is  there  any  reason 
that  the  whole  system  should  be  abandoned  because  of  the  behaviour  of 
some  few  ?  Sir,  I  should  presume  not.  This  right  of  defence  is  too  dear 
to  the  State  of  Pennsylvania  ever  to  be  given  up,  and  I  think  it  is  neces- 
sary that  some  provision  of  this  kind  should  be  incorporated  in  your  fun- 
damental law.  The  gentleman  has  adverted  to  the  history  of  a  case 
^submitted  to  the  Convention,  by  the  gentleman  from  the  city  of  Philadel- 
phia, (Mr.  Cope,)  previous  to  our  adjournment  in  July  last.  I  have  lis- 
tened to  that  statement ;  I  l^ave  also  listened  to  the  accounts  which  have 
been  given  of  the  good  deeds  of  the  society  of  Friends,  and  of  the  wealth 
\irhich  they  have  in  their  possession.  Now  is  it,  or  is  it  not  right  that  that 
wealth  shovdd  be  defended?  Ifit  is  right,  by  whom  should  it  be  defended?  Is 
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it  by  him  who  earns  his  daily  bread  by  the  sweat  of  his  brow,  that  the 
property  of  the  society  of  Friends,  is  to  be  defended  ?  They  have  un- 
doubtedly rights  as  well  as  other  men,  but  I  apprehend  it  is  not  the  duty 
of  this  Convention  to  enact  laws  which  shall  exempt  them  entirely  from 
being  called  upon  to  defend  tke  soil  on  which  they  live,  t  think  it  would 
be  wrong  to  do  so.  There  maybe  some  cases  of  mal-conduct  on  the  part 
of  officers  appointed  to  collect  fines.  But  this  is  not  the  fault  of  thelaw; 
and  if  any  thing  is  wrong,  if  any  individual  is  convicted  of  improper  con- 
duct in  his  office,  the  law  is  open  to  the  injured  party,  and  will  redress 
his  wrongs.  It  is  right  that  the  law  should  do  so,  but  I  cannot  consent  to 
surrender  or  set  aside  the  fundamental  law  of  the  State.  It  is  a  law  on 
which  much  depends.  It  is  our  duty  to  prepare  ourselves  in  time  of 
peace,  for  any  contingency  of  war  that  may  hereafter  arise.  We  know 
not  what  is  to  come  ;  we  cannot  tell  "  what  a  day  may  bring  forth,"  and 
I  apprehend  this  Convention  will  not  willingly  give  up  that  part  of  the 
Constitution  of  the  State  which  says,  that  the  militia  of  the  State  shall 
be  armed  and  disciplined  at  the  will  of  the  Legislature.  I  think  it  is  a 
fundamental  law  which  we  ought  to  preserve,  and  for  the  reasons  which  I 
have  stated  as  well  as  for  others,  which  are  satisfactory  to  my  own  mind, 
1  shall  oppose  this  section. 

I  have  been  at  the  trouble,  continued  Mr.  S.,  of  taking  an  account  of  the 
different  States  which  have  passed  laws  nearly  similar  to  those  which  have 
been  adopted  in  Pennsylvania.  These  States  are  Illinois,  Virginia,  Mis- 
sissippi, Alabama,  Missouri,  Louisiana,  Indiana,  Maine  and  North  Carolina. 
All  these  States  have  taken  care  that  there  should  be  incorporated  in  their 
fundamental  laws,  an  article  empowering  the  Legislature  to  arm  and  disci- 
pline the  Militia,  whenever  they  should  think  it  necessary  to  do  so.  For 
my  part,  I  am  desirous  that  the  section  now  proposed  should  be  negatived, 
and  that  the  entire  section  of  the  old  Constitution  should  stand  as  it 
now  is. 

Mr.  Bell,  of  Chester,  said  he  had  listened  with  much  attention  to  the 
remarks  which  had  been  made  by  the  gentleman  from  the  city  of  Phila- 
delphia, (Mr.  Biddle ;)  and  he  (Mr.  Bell)  could  not  but  regret  that  the 
question  of  conscientious  scruples  had  been  thus  prematurely  introduced 
into  this  debate.  He  had  supposed  that  the  discussion  of  a  question  so 
delicate,  and  so  deeply  interesting  to  one  of  the  most  respectable  religious 
sects  in  the  tiJtate  of  Pennsylvania,  would  have  been  reserved  until  the 
Convention  had  reached  the  ninth  article  of  the  Constitution,  commonly 
denominated  '*  the  bill  of  rights."  He  would  not  now  say  on  which  side 
he  should  be  found.  In  all  likelihood,  however,  he  would  be  found  ad- 
vocating, with  his  friend  from  the  city  of  Philadelphia,  the  rights  and  con- 
scientious scruples  of  this  highly  respectable  body  of  our  citizens.  But 
for  the  present  he  should  vote  in  favor  of  the  motion  to  strike  out  all  af- 
ter the  word  "  direct,"  reserving  himself  for  the  discussion  when  it  should 
come  up  in  its  proper  place. 

On  the  subject  of  militia  trainings— ^f  the  organization  of  the  militia, 
and  the  necessity  of  a  Constitutional  provision  for  these  objects,  he 
thought  there  could  not  be  two  minds,  nor  did  he  believe  that  the  gentlt- 
man  from  the  city  of  Philadelphia  would  find  another  member  of  the 
Convention  who  would  go  with  him  in  the  views  he  had  expressed.  To 
be  sure,  the  power  was  given  to  the  United  States,  by  the  Constitution,. 
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*•  to  provide  for  organizing,  arming  and  disciplining  the  militia ;"  but  it 
was  conceded  by  every  one  that  the  States  have  concurient  power.  It 
was  known  also  that  Congress  had  not  exercised  its  power,  and  that  the 
States  had  found  it  necessary  to  do  so.  In  Pennsylvania  especially,  the 
Legislature  had  constantly  found  it  necessary  to  exercise  its  power.  And 
why  should  we,  simply  because  the  Constitution  of  ihe  United  State  con- 
tained a  provision  on  the  subject,  strike  out  that  which  was  contained  in 
the  Constitution  of  our  State  ;  thus  introducing  a  doubt  at  least,  whether 
the  Legislature  had  the  power  or  not.  In  the  Constitution  of  1790,  such 
a  provision  was  found  necessary ;  still  he  admitted  that  the  manner  in 
which  that  provision  had  been  introduced,  imposed  a  duty  on  the  Legis-- 
iature  of  Pennsylvania  which  had  better  be  left  unperformed.  He  agreed 
with  the  gentleman  from  Philadelphia,  (Mr.  Biddle^  that  the  militia  sys- 
tem of  Pennsylvania,  was  fraught  with  evil,  and  tnat  when  the  Legisla- 
ture had  been  called  on  to  put  a  stop  to  these  trainings,  they  had  turned  to 
xhe  provision  of  the  Constitution  of  Pennsylvania,  and  had  pointed  to  that 
as  imperative.  But  it  was  not  necessary,  in  order  to  get  rid  of  this  diffi- 
culty, to  strike  out  the  whole  section.  He  should  at  a  proper  time  move 
to  amend  the  report  of  the  committee,  by  introducing  the  words  ''  may  be 
by  law"  armed,  &;c.;  thus  leaving  it  optional  with  the  Legislature 
to  enact  laws  or  not,  as  they  might  think  right.  He  should,  there- 
fore, vote  in  favor  of  the  motion  of  the  gentleman  from  the  county  of 
Philadelphia,  (Mr.  Brown.) 

Mr.  Merrill,  of  Union,  was  of  opinion  that  the  question  of  consci- 
entious scruples  belonged  properly  to  the  ninth  article,  known  as  the  Bill 
of  Rights ;  and  that  the  question  of  military  trainings  belonged  to  the 
article  now  before  tie  committee.  The  two  questions  were  distinct.  The 
committee  had  been  referred  to  the  provision  contained  in  the  Constitu- 
tion of  the  United  States,  as  furnishing  a  reaso*  why  there  should  be  no 
provision  introduced  into  the  Constitution  of  Pennsylvania  in  relation  to 
the  organization  of  the  militia.  It  would  be  observed  that  the  Constitution 
of  the  United  States  did  not  take  the  whole  military  power  into  its  own 
care ;  it  merely  authorized  Congress  to  direet  the  manner  in  which  the 
militia  should  be  organized,  armed  and  disciplined ;  but  left  the  actual 
training  and  appointment  of  the  officers,  two  most  important  points,  to 
the  States  themselves.  Congress,  however,  had  not  exercised  all  the 
powers  given  lo  it.  [Mr.  M.  then  read  the  first  section  of  ihe  act  of 
Congress,  passed  8ih  May,  1792,  from  first  volume  Story's  Laws  of  the 
United  States;  page  252,  in  support  of  his  position.] 

Mr.  M.  then  continued : 

Thus  under  the  Constitution  and  laws  of  the  United  States,  there  was 
not  amy  full  provision  for  the  existence  of  a  Militia.  Take  every  power 
which  the  laws  of  Congress  had  given,  and  there  would  be  no  militia  at 
all.  And  the  question  then  recurred,  was  a  militia  necessary  ?  No  man 
could  doubt  it.  Those  who  w^ould  be  oppressed  by  the  invasion  of  the 
country  were  those  who  should  defend  it.  A  free  country  should  never 
desire  any  higher  defence  than  that  of  its  own  citizens — that  of  the  people 
— call  them  what  name  we  pleased,  the  Praetorian  Guards,  or  the  Na- 
tional Guards — still  nothing  less  than  the  whole  people  defending  their 
country,  could  make  it  sure  that  they  would  be  defended.  We  ought 
then  to  eherish  the  militia   system,  and  we  could  never  remain  free,  as  a 
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country,  unless  we  did  so.  He  acknowledged  that  the  mililia  system,  as 
it  exists  at  present,  was  a  farce.  It  was  mimickry,  and  hardly  afforded 
the  advantage  of  any  military  education  at  all;  but  still  it  afforded  a 
nucleus  by  which  a  proper  education  might  be  gained,  by  proper  direc- 
tion ;  it  afforded  a  starting  point.  The  militia  of  our  State  would  have 
been  in  a  much  better  condition  at  this  time,  if  a  feeling  had  not  been 
excited  so  strongly  in  favor  of  volunteer  corps  ;  thus  making  the  militia 
little  better  than  a  dead  body.  If  the  law  of  the  State  had  taken  a  different 
course,  if  it  had  limited  the  training  to  a  certain  number  of  years,  all 
would  have  joined  the  militia,  and  there  would  have  been  no  need  of 
volunteers.  But  unless  we  were  hereafter  to  submit  our  defence  to  hire- 
lings, it  would  be  indispensably  requisite  that  we  should  have  an  organized 
militia,  ready  for  defence  whenever  occasion  might  require.  1  agree, 
however,  with  some  gentlemen,  continued  Mr.  M.,  who  have  expressed 
the  opinion  that  it  is  not  necessary  that  there  should  be  trainings ;  that 
there  should  be  no  more  such  ridiculous,  not  solemn  farces,  as  we  have 
seen  acted.  An  enrollment  is  all  that  the  law  should  require,  and  less,  it 
would  be  improper  to  require.  The  act  of  Congress  of  1792,  says,  the 
militia  of  the  several  States  shall  be  enrolled,  leaving  it  optional  with  the 
States  to  train  or  not.  But  there  must  be  an  enrollment,  and  when  the 
proper  time  comes,  I  shall  prepare  an  amendment,  providing  that  there 
shall  be  an  enrollment  of  the  militia  of  this  State  ;  thus  inserting  the  con- 
stitutional provision,  but  leaving  it  in  the  power  of  the  Legislature  to  say, 
how  much  further  they  will  go.  I  would  make  the  enrollment  imperative, 
because  by  the  law  of  Congress,  and,  I  believe,  by  the  Constitution  of 
the  United  States,  we  were  called  uppn  to  do  so ;  and  in  time  of  peace 
an  enrollment  would  be  all  that  we  should  want.  Whenever  government 
comes  to  prepare  for  war,  it  might  thus  be  furnished  with  the  number  of 
men  who  were  ready  to  go  forth  to  the  public  defence,  and  with  the  places 
at  which  they  were  to  be  found.  If  the  names  of  all  such  were  enrolled, 
a  starting  point  might  be  secured  to  the  government.  But  beyond  this 
he  did  not  now  think  it  necessary  to  go ;  probably  it  might  not  be  useful 
to  go  further  at  the  present  time.  But  ought  we  to  leave  the  entire  provis- 
ion out  of  our  fundamental  law?  Should  the  whole  subject  be  left  dis- 
cretionary with  the  Legislature  ?  He  did  not  see  the  propriety  of  that 
course.  He  did  not  perceive,  why,  when  the  Convention  was  sitting 
here  to  revise  those  constitutional  principles  which  might  reign  in  the 
State  government  forever,  they  should  pass  over  a  subject  of  such 
importance.  It  was  well  known  that  this  State  had  suffered  at  times  for 
the  want  of  a  coersive  power  over  the  militia.  The  power  had  not  been 
suihcient,  and  this  was  the  reason  why  a  resort  had  been  had  to  volunteer 
corps.  But  a  defence  by  volunteer  corps,  independent  of  the  vast  ex- 
penses which  attended  it,  would,  in  carrying  on  a  war,  sweep  away  a 
whole  generation,  and  .convert  the  whole  State  into  mourners.  It  was 
not  jiroper  then  to  depend  on  volunteers  alone  for  defence  in  time  of  war. 
The  Constitution  of  the  State  ought  to  provide  for  this.  But  when  the 
question  of  conscientious  scruples  should  come  up,  as  it  would  do  under 
iJie  ninth  article  if  the  amendment  was  adopted,  the  subject  would  then 
be  disconnected  from  the  militia  question,  and  ihe  Convention  would  be 
left  free  to  determine  the  question  whether  the  services  of  those  having 
conscientioms  scruples  should  be  required ;  and  if  not,  whether  an  equiv- 
alent for  those  services  could  with  any  propriety  be  exacted.     It  was  his 
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intention  hereafter  to  propose  an  amendment  limiting  the  requiiements  of 
the  provision  to  enrollment  only,  and  leaving  it  discretionary  with  the 
Legislature  to  proceed  further  or  not.  This  would  place  every  man's 
rights  on  a  fair  basis,  would  put  the  country  in  a  condition  for  defence, 
would  meet  the  demands  of  the  Constitution  of  the  United  States,  and  of 
the  law  of  Congress,  and  would  enable  us  to  call  forth  an  efficient  force 
when  necessary.     He  hoped  the  amendment  would  be  adopted. 

Mr.  Porter,  •f  Noithampton,  said  that  the  power  to  legislate  on  the 
subject  of  the  militia,  was  one  of  those  powers  in  which  concurrent  au- 
thority existed  in  the  General,  and  in  the  State  Government.  Congress 
had  this  power  expressly  given  to  them  by  the  Constitution  of  the  United 
States.  But  until  they  did  exercise  it,  and  in  respects  in  which  they  did 
not  legislate  in  relation  to  it,  it  was  proper  and  right  that  the  States  should 
have  the  power  of  acting.  The  authority  therefore  was  retained  to  the 
States  tolegistate  on  this  subject,  with  the  single  restriction  common  to  all 
their  legislation,  that  it  should  not  conflict  with  the  legislation  of  the  Gen- 
eral Government,  on  this  subject.  This  doctrine  would  be  found  fully 
recognised  in  the  case  of  Huston  vs.  Moore,  and  others,  decided,  first  by 
our  Supreme  Court,  (3d,  Sergeant  and  Rawle,  196,)  and  afterwards  by  the 
Supreme  Court  of  the  United  States.  It  is  very  proper,  too,  that  this 
power  should  be  exercised  by  the  State  Legislature.  The  system  which 
the  General  Government  might  lay  down  for  the  whole  Union,  might  not 
be  so  well  adapted  to  the  peculiar  habits  and  feelings  of  every  portion,  as 
if  the  legislation  on  the  subject  had  been  enacted  by  their  own  more  im- 
mediate Governments. 

I  am  in  favor  of  giving  to  the  Legislature  full  power  to  enact  such  pro- 
visions on  this  subject,  as  they  shall  deem  right,  and  only  restricting 
them  from  infringing  the  Constitution  and  Laws  of  the  Union.  The  exis- 
ting constitutional  provision,  in  practice,  has  been  held  unnecessarily  to 
control  legislation,  in  my  judgment.  Its  language  has  been  held  both  by 
the  Executive  and  the  Legislature,  to  be  imperative  whenever  any  attempt 
has  been  made  to  dispense  with  militia  trainings  of  the  ununiformed  militia, 
and  encourage,  in  lieu  of  it,  a  system  of  uniformed  volunteers.  The  terms, 
"the  freemen  of  this  Commonwealth  shall  be  armed  and  disciplined  for 
its  defence,"  have  been  held  to  make  it  obligatory  to  keep  in  force  laws 
for  the  yearly  mustering  of  the  enrolled  militia.  We  have  thus  far  been 
burthened  with  a  system  onerous  in  the  extreme,  to  at  least  a  certain  portion, 
if  not  all  of  our  citizens,  and  which  has  not  tended  to  produce  that  dici- 
pline  in  the  defenders  of  our  soil,  which  the  Constitution  contemplated.-— 
The  Auditor  General,  in  accordance  with  the  request  contained  in  a  resolu- 
tion which  Ihad  thehonorto  submit  near  the  commencement  of  our  labours, 
has  given  us  a  statement  of  the  annual  expenses  of  the  militia  of  this  Com- 
monwealth, paid  out  of  the  6tate  Treasury,  from  the  adoption  of  the  pres- 
ent Constitution,  in  1790,  until  the  month  of  November,  1836,  a  period  of 
46  years. 

By  that  statement  it  appears  that  the  amounts  paid  out  of  the  Treasury 
during  that  entire  period,  were,         -         -         -         -         $1,327,311  09 

And  that  all  the  sums  paid  into  the  Treasury  for  militia  > 

and  exempt  fines  during  that  period,  amounted  to      -       ^      200,162  4(^ 

Leaving  the  clear  cost,  exclusive  of  fines  received,  at  $1,127,148  6^ 
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Or  something  over  $24,500,  per  annum,  actually  drawn  from  the  State 
Treasury. 

In  this  estimate  it  will  be  observed  that  nothing  but  the  ordinary  expen- 
ses in  time  of  peace,  were  embraced.  It  did  not  take  in  any  expenses 
connected  with  the  time  of  war,  and  incident  thereto,  but  merely  the  usual 
and  ordinary  expenses  of  the  existing  militia  system.  And  to  this  large 
amount  might  be  added  not  less  than  $150,000  per  annum,  in  the  loss  of  the 
labor  of  her  citizens,  whilst  engaged  in  attending  the  militia  musters,  exclu- 
sive of  all  considerations  connected  with  their  effect  upon  public  morals. 

It  might  be  well  to  inquire  what  corresponding  benefits  had  the  Com- 
monwealth received  from  the  existing  system,  as  an  equivalent  f©r  this 
outlay  of  money  and  time,  and  whether  some  better  system  could  not  be 
devised,  either  to  prevent  it,  or,  if  it  must  occur,  to  obtain  its  value,  in 
return,  to  the  body  politic.  For  this  purpose  I  am  willing  to  substitute,  for 
the  existing  provision,  that  which  is  contained  in  the  first  part  of  the  section 
reported  by  the  committee,  to-wit:  that  "the  freemen  of  the  Commonwealth 
shall  be  armed  and  disciplined  for  its  defence,  when,  and  in  such  manner 
as  the  Legislature  shall  direct  ;^^  thus  giving  the  Legislature  control  over 
the  subject,  and  bring  to  bear  all  the  light  which  experience,  that  best  of  all 
teachers,  may  be  able  to  shed  upon  it.  Every  branch  of  science  is  in  a  state 
of  progression  and  improvement,  that  of  Government  as  well  as  all  others; 
and  I  do  not  feel  that  we  could  be  justified  in  restraining  the  Legislature 
from  availing  itself  of  the  advantages  from  this  state  and  age  of  improvement* 
I  beg  that  I  may  not  be  understood  as  undervaluing  our  militia.  I  use  the 
term  in  its  legitimate  sense,  as  embracing  both  your  volunteers  and  your 
enrolled  militia,  who  are  not  uniformed;  and  I  desire  to  cherish  and  im- 
prove it,  as  the  only  safe  defence  of  our  country  in  times  of  war  and  danger. 
I  cheerfully  adopt  the  sentiment  that  *'  a  freeman's  arm  can  best  defend  a 
freeman's  home."  Your  militia-man  carries  with  him  into  the  camp  a  sense 
of  his  rights  and  duties  as  a  citizen  and  a  constituent  part  of  the  government  of 
his  country,  which  he  is  defending ;  and  when  properly  disciplined,  which 
is  soon  effected  under  proper  officers,  has  the  incentive  of  patriotism  super- 
added to  the  other  motives  which  act  upon  the  regular  soldiers,  to  produce 
subordination  and  exertion.  Eutaw  Springs,  Kings  Mountain  and  Ben- 
ningion,  in  the  war  of  the  Revolution,  and  New  Orleans,  Plattsburg, 
Chippewa  and  Bridgewater,  in  the  late  war,  with  other  engagements  that 
could  as  easily  be  named,  gave  proof  that  they  were  capable  of  successful 
exertion  in  the  battle's  conflict,  as  the  enemies  of  our  country  on  those 
occasions  could  well  attest.  And  whilst  the  names  of  the  gallant  captors 
of  Andre  were  remembered,  the  incorruptible  integrity  of  the  militia-men, 
Paulding,  Van  Wert  and  Williams,  will  be  the  theme  of  admiration  and 
imitation. 

It,  therefore,  is  desirable  that  the  best  means  should  be  adopted  to  make 
this  arm  of  the  public  defence  as  efficient  as  possible.  Standing  armies, 
at  all  times,  but  particularly  in  times  of  peace,  are  not  in  accordance  with 
the  genius  of  our  institutions,  and  should  never  be  resorted  to  in  a  repub- 
lic, if  they  could  be  avoided.  I  have  supposed  that  a  system  which  would 
keep  the  whole  body  of  your  citizens,  who  are  capable  of  bearing  arms, 
enrolled,  so  as  to  be  easily  called  on  in  times  of  exigency  and  danger,  but 
would  dispense  with  musterings,  other  than  by  volunteers,  except  when 
so  called  on ;  and  which  should  hold  out  such  inducements  to  the  young 
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and  active  citizens  of  our  country  to  uniform,  and  equip  and  discipline 
themselves,  as  would  always  keep  a  sufficient  body- of  them^-eady  for 
prompt  and  efficient  action,  would,  perhaps,  effectually  accomplish  this  ob- 
ject; and  that  an  expenditure  of  what  the  militia  system  now  costs  us  in  this 
way,  would  be  much  more  judicious  than  its  present  application. ,  A  man 
seldom  feels  in  the  ranks  as  a  soldier,  unless  in  uniform  with  his  com- 
rades. But  I  do  not  profess  to  chalk  out  a  system.  I  would  leave  that 
to  the  action  of  the  Legislature,  to  adopt  whatever  they  shall  think  best. 

As  it  regards  the  second  branch  of  this  section,  which  it  is  purposed  to 
strike  out,  I  am  in  favor  of  the  proposal  to  strike  it  out,  for  two  reasons. 
1st  I  think  it  is  not  in  the  right  place.  It  properly  belongs  to  the  Bill 
of  Rights ;  and  it  is  a  fact  that  this  is  the  only  provision  in  the  existing 
Constitution,  which  is  found  out  of  place,  or  calculated  to  mar  the  sym- 
metry or  system  which  so  pre-eminently  characterize  it.  If  any  such 
provision  as  this  is  necessary,  it  should  be  placed  in  that  part  of  the  Con- 
stitution which  treats  of  the  rights  of  conscience.  These,  as  I  have  said, 
peculiarly  belong  to  the  Bill  of  Rights.  2d.  1  should  be  in  favor  of  stri- 
king out  this  provision  altogether.  I  regret  that  we  have  been  driven  into 
the  discussion  of  the  main  question  as  to  the  rights  of  those  conscientiously 
scrupulous  of  bearing  arms,  before  we  have  legitimately  arrived  at  the  sub- 
ject. And  I  believe  that  this  provision  may  be  disposed  of  without  the 
decision  of  it.  The  memorial  of  the  Society  of  Friends,  which  I  had  the 
honor  to  present,  states,  what  is  no  doubt  the  fact — that  this  provision 
was  intended  by  the  framers  of  the  Constitution  for  their  benefit,  whereas 
in  fact  it  does  not  so  operate,  nor  do  they  desire  the  exemption  conferred 
upon  the  terms  stated.  They  cannot  conscientiously  bear  arms,  consid- 
ering it  wrong  so  to  do ;  and  so  believing,  they  can  no  more  buy  an 
exemption  therefrom  by  paying  an  equivalent,  than  they  can  do  the  act 
itself.  To  retain  that  provision,  holds  out  to  the  world  that  a  privilege  is 
given  to  them  which  is  denied  to  other  c  tizens,  thus  subjecting  them  to 
invidious  reflections,  whilst  in  fact  the  provision  is  perfectly  nugatory  to 
such  as  are  really  conscientious.  No  man  more  sincerely  respects  the 
rights  of  conscience  than  I  do;  and  when  that  subject  is  reached,  I  may 
trouble  this  body  with  my  views  upon  it.  But  I  think  the  adoption  of 
this  amendment  does  not  affect  that  question  one  way  or  the  other,  and 
leaves  all  classes  of  our  citizens  upon  a  footing  of  equality  :  And  if  the 
Legislature,  under  the  discretionary  power  which  the  remainder  of  the 
section  gives  them,  shall  dispense  with  the  involuntary  militia  musters, 
those  who  are  really  conscientious  will  have  gained  in  practice  an  impor- 
tant end  in  being  called  on  to  pay  fines  for  not  doing  that  which  their  con- 
sciences will  not  permit  them  to  do.  But  this  suhject  of  conscientious 
scruples,  as  well  as  all  other  matters  relating  to  the  entire  system,  I  must 
leave  wholly  and  untrammelled,  to  the  action  of  the  Legislature,  in  whose 
hands  I  feel  great  confidence  it  would  be  safely  exercised. 

Mr.  Cummin,  of  Juniata  said,  that  he  rose  to  give  his  views  on  the 
amendment  which  had  been  proposed  by  the  gentleman  from  the  county 
of  Philadelphia,  (Mr.  Brown,)  in  reference  to  religious  privileges.  He 
had  before  him  the  memorial  which  had  been  presented  from  the  society 
of  friends,  praying  not  only  for  exemption  from  military  duty,  but  from 
the  payment  of  all  equivalent  for  it.  It  was  his  object  to  wipe  away  the 
stain   which  was  thus  cast  on  the  bill  of  rights,  which  declared  that  we 
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were  all  equally  free ;  that  no  distinction  should  be  made ;  and  that  no 
religious  privilege  should  be  granted  to  any  one  over  another.  Neither 
conscience,  nor  the  principles  of  conscience  were  well  construed  in  this 
memorial.  The  memorialists  set  forth  that  all  wars  and  fightings  were  anti 
christian  ;  or,  in  their  own  words  ••  that  all  wais  and  fightings  are  adverse 
to  the  peaceable  principles  taught  by  the  holy  promulgation  of  the  chris- 
tian religion."  He  did  not  doubt  that  this  Convention  would  do  its  duty 
to  the  whole  people  of  the  State  and  to  the  nation ;  and  it  was  his  inten- 
tion to  submit  a  few  arguments,  which  might  not  be  very  familiar  to  the 
members  of  the  Convention,  but  which  he  thought  would  establish  the 
obvious  fallacy  of  the  positions  assumed  by  these  memorialists. 

It  was  laid  down  in  the  memorial,  that  all  wars  were  anti-christian. — 
Now,  he  would  ask  what  member  of  this  Convention  would  desire  to  re- 
cord his  name  as  an  infidel  ?  And  yet  there  were  but  two  alternatives 
presented.  That  which  was  not  christian  was  infidel ;  as  in  the  olden 
times,  there  were  only  two  denominations  of  people,  and  those  who  were 
not  Jews  were  Gentiles.  Thus  there  were  but  two  classes  in  ancient 
days,  and  there  were  only  two  classes  now. 

The  memorialists  undertook  to  shew  that  all.  wars  were  anti-christian, 
and  they  claimed  an  exemption  on  several  grounds.  First,  that  they  had 
a  charter  from  William  Penn.  But  William  Penn,  Mr.  C.  contended, 
made  no  such  grant,  and  had  no  power  to  make  it.  The  petitioners  had 
misconstrued  the  rule  of  conscience.  They  could  never  say  that  they 
were  interrupted  in  the  full  exercise  of  their  consciences,  until  their  church 
doors  were  invaded,  or  until  they  were  prevented  from  enjoying  those 
T«ligious  professions  and  practices  which  were  the  objects  of  their  own 
peculiar  choice.  He  did  not  know,  nor  did  he  believe  that  they  had  ever 
been  interrupted  in  their  mode  of  worship,  or  even  called  to  account  for 
any  act,  having  reference  to  their  peculiar  faith.  They  claimed  them- 
selves to  be  the  followers  of  the  Prince  of  Peace,  and  therefore,  they  said 
that  all  wars  were  anti-christian.  We  all  ko^ew  what  was  the  character 
of  the  Prince  of  Peace ;  at  least  all  of  us  kpew,  who  had  looked  to  his 
principles  as  the  only  rule  and  guide,  not  only  in  the  things  of  time,  but 
of  eternity.  They  were  some  of  them  principles  which  the  memorialist 
had  overlooked.  Abram  kept  318  trained  militia  men,  born  in  his  own 
house,  and  led  them  on  to  battle.  And,  when  he,  (Mr.  Cummin,)  spoke 
of  the  grounds  on  which  the  memorialists  based  their  claim,  looking  as 
they  did,  to  the  Prince  of  Peace  as  their  great  polar  star,  might  he  not 
refer  to  the  acts  of  the  government  of  the  Prince  of  Peace,  to  ascertain 
what  analogy  there  was  between  the  two  ?  He  would  not  now  touch 
upon  the  glory  of  the  acts  of  the  Prince  of  Peace,  altho'  he  might  do  so 
hereafter.  On  examination,  it  would  be  found  that  those  who  had  fought 
the  battles  of  their  country  in  all  ages,  were  a  people  highly  favored.-— 
The  first  battle  vve  read  of  in  history,  was  that  of  the^four  kings  who 
went  up  against  Sodom  and  Gomorrah,  and  slew  five  kings.  And  then 
took  with  them  the  goods  of  Sodom  and  Gomorrah,  and  took  Lot  the 
nephew  of  Abram,  who  resided  in  Sodom,  and  took  away  all  his  goods. 
Abram  was  told  of  the  capture  of  his  nephew,  mustered  his  318  men; 
divided  his  army  ;  followed  the  enemy  for  upwards  of  a  hundred  miles, 
near  to  Damascus ;  and  subdued  the  four  kings  who  had  subdued  five 
kings.      Was  this  a  stain  upon  the  character  oi  that  great  man,  tht  father 
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of  the  faithful  ?  Surely  not ;  it  was  a  great  honor  and  glory.  He  saved  their 
property,  and  Melchizedek  went  out  to  meet  him,  and  there  called  him 
**  Abram  of  the  most  high  God — the  possessor  of  Heaven  and  earth." — 
This  was  the  first  battle  recorded,  either  in  holy  or  profane  history  ;  and 
this  went  to  establish  the  point,  that  those  who  fought  the  battles  of  their 
country  were  the  eminent  favorites  of  God  ;  and  indeed  we  had  the  au- 
thority of  the  King  of  Heaven  and  earth  for  saying  so.  Again :  Look  at 
the  overthrow  of  Pharaoh  and  all  his  host  in  the  midst  of  the  Red  sea  ! 
Was  it  not  one  of  the  greatest  wonders  ever  known  in  the  world  ?  The 
Almighty  directed  his  own  peculiar  people  through  that  land  of  wilder- 
ness !  and  how  soon  were  they  called  upon  to  muster  their  armies  ?  I 
believe,  said  Mr.  C,  in  one  year  and  two  months  after  their  passage  out 
of  the  land  of  Egypt ;  and  in  the  first  chapter  of  the  book  of  Numbers,  it 
will  be  found,  that  the  word  "  war"  is  mentioned  no  less  than  sixteen 
times.  The  Almighty  not  only  directed  them  to  number  the  people  to  go 
forth  to  war,  but  Himself  appointed  the  oflUcers  that  should  rule  over 
them.     What  was  the  language  of  the  Most  High  ? 

*'  Take  ye  the  sum  of  all  the  congregation  of  the  children  of  Israel, 
after  their  families,  by  the  house  of  their  fathers,  with  the  number  of  their 
names,  every  male  by  their  polls." 

**  From  twenty  years  old  and  upwards,  all  that  are  able  to  go  forth  to 
war  in  Israel ;  thou  and  Aaron  shall  number  them  by  their  armies.^" 

"  And  with  you  there  shall  be  a  man  of  every  tribe ;  every  one  head  of 
the  house  of  his  fathers." 

How,  said  Mr.  C,  will  this  language  compare  with  the  prayer  of  these 
memorialists,  or  how  can  they  reconcile  their  conduct  to  such  acts  as 
these  ? 

In  the  second  chapter  of  the  same  book,  these  tribes  are  all  marshalled 
and  stationed.  And  by  whom  ?  By  this  same  Prince  of  Peace.  HE 
was  a  leader  and  commander  over  the  people.  HE  designated  those  who 
should  be  the  commanders  of  the  tribes  ;  pointed  out  their  stations  ;  and 
had  the  whole  twelve  tribes  marshalled  in  battle  array.  This  was  done 
under  the  immediate  direction  of  the  Great  Prince  of  Peace,  a  mightier 
general  than  ever  entered  the  field  of  battle.  The  tribes  were  attacked  by 
the  Amalekites ;  and  the  priests  of  the  Lord  led  them  on  to  battle.  And 
Moses  and  Aaron  and  Herr,  sat  upon  the  mountains  holding  up  the  hands 
of  Moses,  for  it  so  came  to  pass,  that  whilst  Moses  held  up  his  hands, 
the  children  of  Israel  prevailed,  and  when  he  let  down  his  hands,  the 
Amalekites  prevailed.  And  the  children  of  Israel  conquered  the  Amale- 
kites, and  put  them  to  flight.  And  the  Lord  then  spoke  with  Moses  and 
said:  "  Write  this  for  a  memorial  in  a  book,  and  rehearse  it  in  the  ears 
of  Joshua ;  for  I  will  utterly  put  out  the  remembrance  of  Amalek  from 
under  Heaven." 

**  And  Moses  built  an  altar,  and  called  the  name  of  it  Jehovah — nissi." 

"  For  he  said,  because  the  Lord  hath  sworn  that  the  Lord  will  have 
war  with  Amalek,  from  generation  to  generation." 

But,  Mr.  C.  said,  he  would  now  leave  this  part,  and  advert  for  a  mo- 
ment to  the  conduct  of  Saul,  who  disobeyed  the  voice  of  the  Lord  in 
saving  the  life  of  the  king  of  the  Amalekites,  and  in  refusing  to  destroy 
their  sheep  and  their  oxen.  For  this,  Saul  was  dethroned.  And  in  ail 
those  ages,  we  found  that  ^the  Almighty  said  that  his  angels  should  go 
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forth  before  his  own  peculiar  people,   armed  to  destroy  the  heathen 
nations  and  to  claim  the  land  before  them. 

These  points,  Mr.  C.  said,  were  incontrovertible.  No  human  being 
would  attempt  to  deny  that  the  Lord  was  their  judge,  their  law  giver,  and 
the  captain  of  their  armies.  He  would  now  proceed  to  show  what 
Joshua  had  done  when  he  crossed  over  Jordan  into  Canaan,  for  the  pur- 
pose of  subduing  the  inhabitants  of  that  country.  Was  any  general  ever 
able  to  do  what  he  accomplished  ?  Was  Caesar  or  Napoleon  capable  of 
beating  down  the  walls  of  a  great  city  like  that  of  Jericho  with  the  sound  of 
a  rams  horn?  It  appeared  that  when  Joshua  was  near  Jericho,  he  went  out 
to  amuse  himself,  and  he  saw  a  man  armed  with  a  sword.  He  was  some- 
what taken  by  surprise,  but  he  went  up  to  him  and  said,  "  Art  thou  for 
us,  or  for  our  adversaries  ?"  The  man  replied,  "  Nay;  but  as  captain  of 
the  host  of  the  Lord,  am  I  now  come."  Who,  he  asked,  would  under- 
take to  contradict  these  historical  truths  ?  And,  how  did  they  contrast 
with  the  prayer  of  the  petitioners  ?  Men  who  seemed  to  think  it  anti- 
christian  to  fight  the  battles  of  the  Most  High.  These  men  went  so  far 
as  to  contend  that  they  were  not  bound  to  protect  themselves  and  their 
country.  He  (Mr.  Cummin)  would  insist  on  the  contrary,  that  they  were. 
The  fact  was  placed  beyond  all  cavil  and  dispute,  as  he  thought  he  had 
already  shown.  These  people  should  be  compelled  to  pay  for  their  de- 
fence ;  and  there  was  no  good  reason  that  could  be  urged  why  they 
should  be  excused.  We  all  knew  that  after  the  Israelites  were  defeated 
at  Ai,  Joshua  threw  himself  on  the  ground  and  kept  his  face  fixed  upon 
the  ark  of  the  Lord  u^til  the  evening,  and  lamented  bitterly  that  his  God 
should  have  brought  the  enemies  of  the  Israelites  against  them.  The 
Lord  tells  Joshua  to  rise,  and  having  done  so,  he  tells  him  of  the  trans- 
gressions of  the  Israelites,  and  promises  them  pardon,  and  gives  him  di- 
rections as  to  how  he  shall  divide  his  army  and  the  manner  in  which  he 
may  take  the  city.  Mr.  C.  would  ask  if  thatVhich  the  Almighty  had  done 
was  anti-christian  ?  Would  those  belonging  to  the  denomination  of  Qua- 
kers say  this  ?  Why,  then,  was  it,  that  a  portion  of  the  people  of  this 
State  should  ask  to  be  exempted  from  the  general  duties  of  the  whole 
community  ?  Was  ever  such  a  thing  known  as  a  government  making 
this  distinction  ?  Mary,  the  mother  of  our  blessed  Redeemer  had  to  pay 
a  tax,  and  she  paid  it  without  a  murmur.  What,  he  would  inquire,  was 
recorded  in  the  book  of  Judges  ?  Why,  that  Sisera,  the  captain  of  king 
Tobias'  array,  ivas  delivered  by  the  Lord  into  the  hands  of  Jael,  who  slew 
him  by  nailing  him  to  the  ground  when  asleep.  •'  So  God,"  in  the  lan- 
guage of  Scripture,  "  subdued  on  that  day  Jabin  the  king  of  Canaan  be- 
fore the  children  of  Israel."  Here,  then,  was  another  instance  of  the 
assistance  of  the  Almighty  being  rendered  to  the  people  of  Israel.  What 
did  gentlemen  here  say  to  the  song  of  Deborah?  In  his  opinion,  it  was 
a  most  delightful  song.  It  was  full  of  praises  to  the  King  of  Israel,  and 
of  praises  to  those  who  fought  the  battles  of  the  Lord.  *^  Curse  ye  Mc- 
roz,"  said  the  angel  of  the  Lord,  "  curse  ye  bitterly  the  inhabitants  there- 
of;  because  they  came  not  to  the  help  of  the  Lord,  to  the  help  of  the 
Lord  against  the  mighty."  The  case  of  Samson,  slaying  the  Philistines, 
(Mr.  C.  proceeded  to  remark,)  was  a  memorable  instance  of  God's  inter- 
ference for  the  protection  of  his  servants,  Samson  was  a  man  of  war,  for 
*'  the  dead  which  he  slew  at  his  death,  were  more  than  they  which  he 
slew  in  his  life."     And,  he  had  previously  slain  a  thousand  of  his  ene- 
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mies  with  the  jaw  bone  of  an  ass.  But,  said  the  petitioners,  '*  it  is  anti- 
christian  to  fight !"  He  thought,  however,  that  they  should  be  satisfied 
to  be  on  an  equal  footing  with  their  fellow  citizens.  They  should  be 
careful,  too,  how  they  cast  reproaches  upon  men  who  would  fight  the  bat- 
tles of  their  country — who  deemed  it  to  be  their  duty  to  do  so,  and  who 
did  not  think  it  anti-christian.  He  would  refer  to  some  other  passages  in 
the  scriptures  for  the  purpose  of  showing  that  God  had  sanctioned  anfl 
aided  his  people  in  their  battles  against  the  wicked.  In  the  13th  chapttr 
of  the  second  book  of  Chronicles,  it  would  be  found  that  Abijah,  king  of 
Judah,  with  his  400,000  men,  fought  and  obtained  a  trmmphant  victory 
over  king  Jeroboam,  killing  500,000  men  of  the  800,000,  which  he 
brought  into  the  field  of  battle.  The  Lord  was  the  captain  of  the  army  of 
the  children  of  Judah,  who  thus  prevailed,  "  because  they  relied  upon  the 
Lord  God  of  their  fathers."  It  was  recorded  also,  of  Asa,  who  suc- 
ceeded to  the  throne  of  Judah,  on  the  death  ol  his  father  Abijah,  that  he 
most  signally  defeated  the  army  of  Zerah,  the  Ethiopian,  because  God 
was  with  him,  and  approved  of  the  acts  of  his  reign.  Of  king  Hezekiah 
it  is  related  in  Holy  Writ,  that  when  Senacherib,  the  king  of  the  Assy- 
rians, was  marching  against  him,  the  Lord  sent  an  angel  which  destroyed 
185,000  of  his  camp  in  one  night.  This,  (Mr.  C.  remarked,)  was  ano- 
ther instance  of  t?ie  Almighty's  interference  in  behalf  of  those  who  serve 
him.  We  found  that  the  military  achievmenti,  concerning  which,  so 
much  is  said  in  the  sacred  volume,  were  usually  preceded  by  a  prayer, 
and  praises  sung  to  the  Most  High,  and  that  victory  was  given  to  those 
who  best  deserved  it.  The  Prince  of  Peace  was  humble  and  inofibnsive, 
but  was  a  terror  to  the  wicked.  He  (Mr.  Cummin,)  maintained  that 
fighting  was  not  forbidden  by  the  Scriptures — that  is,  fighting  in  a  just 
cause — fighting  in  defence  of  a  man's  country. 

Mr.  C.  said,  he  would  turn  to  the  New  Testament  for  the  purpose  of 
showing  what  was  the  character  of  the  fighting  men  there  spoken  of.  He 
referred  to  the  third  chapter  of  Luke,  14th  verse:  "And  the  soldiers  like- 
wise demanded  of  John  the  Baptist,  saying,  and  what  shall  we  do  ?  And 
he  said  unto  them,  do  violence  to  no  man,  neither  accuse  any  falsely  ;  and 
be  content  with  your  wages." 

How  different,  (continued  Mr,  C.)  is  the  advice  of  John  the  Baptist, 
from  that  of  the  language  held  by  the  petitioners.  They  say  that  no  sol- 
dier can  be  a  christian — that  all  wars  and  fightings  are  anti-christian:  con- 
sequently it  follows,  according  to  the  Quaker  doctrine,  that  they  who  fight 
the  battles  of  their  country,  put  themselves  beyond  the  reach  of  Divine 
mercy. 

He  would  say  a  word  or  two  in  regard  to  the  centurion,  who  went 
to  our  Saviour  and  prayed  him  to  restore  his  servant  to  health.  He  had 
the  most  implicit  faith  in  the  Redeemer,  and  knew  the  miraculous  pow- 
ers which  he  possessed.  The  centurion,  after  asking  that  his  servant 
should  be  healed,  used  this  language  :  "  I  also  am  a  man  set  under  aatho« 
rity,  having  under  me  soldiers,  and  I  say  unto  one,  go,  and  he  goeth ;  and 
to  another,  come,  and  he  cometh ;  and  to  my  servant,  do  this,  and  he 
doeth  it."  The  sick  man,  (Mr.  C.  said,)  was  immediately  made  whole, 
was  completely  cured.  How  different  was  the  conduct  of  the  centurion 
as  contrasted  with  that  of  the  petitioners.  He  was  kind,  gentle  and  con- 
fiding in  his  manner,  and  uttered  not  a  syllable  calculated  to  wound  the 
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feelings  of  the  most  sensitive.  He  (Mr.  C.)  wished  he  could  say  as 
much  in  reference  to  the  character  of  the  memorial  from  the  society  of 
Friends, 

He  next  related  the  particulars  as  connected  with  the  Centurion's  hav- 
ing sent  for  Peter,  the  apostle,  in  order  to  show  that  neither  Christ  nor 
his  apostle,  ever  gave  the^lightest  rebuke  to  any  man,  because  he  hap- 
pened to  be  a  soldier. 

Having  said  a  great  deal  in  relation  to  the  military  character,  he  would 
now  throw  out  a  few  observations  as  to  the  duty  which  every  citizen 
owes  to  his  government.  In  all  countries,  no  distinction  is  made  between 
men  in  regard  to  contributions  for  the  support  of  the  government.  Tiie 
memorial,  however,  which  had  been  presented  from  the  friends,  contain- 
ed a  strong  argument  against  calling  upon  them  for  their  aid  in  defending 
the  country  when  necessity  requires.  They  contend  that  it  is  anti-chris- 
tian  to  fight,  and  are  themselves  unwilling  to  do  so,  but  do  not  object  to 
pay  an  equivalent.  Now,  he  would  ask  gentlemen  here,  what  was  the 
difference,  in  a  moral  point  of  view,^  between  a  man  fighting  himself  and 
getting  another  to  fight  for  him  ?  For  his  own  part,  he  must  declare  that 
he  could  not  perceive  any  distinction  whatsoever.  The  gentleman  (Mr. 
Cope,)  had  gone  into  a  detailed  account  of  the  enormous  sums  which 
they  had  paid  for  taxes,  <fcc.  He  had  shown  that  the  Quakers  had 
paid  three  times  the  amount  of  other  denominations,  that  they  had  been 
distrained  for  it.  He  said  that  they  supported  their  own  poor.  Well,  (re- 
marked Mr.  C.)  what  have  we  to  do  with  that?  They  have  a  right  to 
pay  their  share  towards  the  support  of  the  poor  of  all  denominations. — 
Some  of  the  Friends  estimated  their  property  at  $300,000,  and  some  at 
200,000.  This  was  a  matter  entirely  under  their  own  control.  Why 
should  they,  then,  refuse  to  serve  as  militia  men,  or  to  pay  towards  its 
support  1  They  say  they  will  not  pay  nor  they  will  not  fight,  but  they 
have  no  objection,  when  the  hour  of  necessity  shall  arrive,  to  pay  others 
for  shooting  down  their  fellow  men.  The  gentleman  who  presented  the 
memorial  of  the  society  of  friends,  considered  that  there  was  no  moral 
difference  between  paying  a  man  for  shooting  another,  and  doing  the  act 
yourself :  and  on  this  ground  he  desired  to  be  exempted  from  any  pecu- 
niary or  personal  obligation. 

Are  not  the  Quakers  on  an  equal  footing  with  the  rest  of  the  community 
in  regard  to  rights  and  piivileges  ?  Certainly  they  are,  and  yet  they  re- 
fuse to  do  those  things,  which,  according  to  the  bill  of  rights,  they  ought 
to  do,  to  be  entitled  to  partake  of  the  rights  and  privileges  guaranteed  by 
that  instrument.  He  would  relate  an  anecdote  by  way  of  parallel.  Gen» 
Jackson  understood  how  to  manage  matters  of  this  sort.  Just  before  the 
siege  of  New  Orleans,  when  the  General  was  putting  that  city  in  a  state 
of  defence,  he  seized  some  cotton  bags;  and  a  Frenchman  came  to  look  for 
his  cotton,  and  he  remarked  to  the  General  "  you  have  got  my  cotton 
bags — that  is  my  cotton."  *'  Well  then,"  replied  the  General,  "  if  that 
is  the  case,  you  are  just  the  man  to  fight  for  it,  and  I  will  put  you  in  my 
band."  So,  therefore,  (said  Mr,  Cummin's)  ought  these  Quakers  to  fight 
for  their  property — ought  to  be  made  to  defend  it.  If  those  who  were  de- 
nounced in  this  memorial  had  acted  upon  the  principles  laid  down  by  the 
society  of  Friends  during  the  revolution,  and  had  refused  to  fight  the  bat- 
tles of  their  country,  we  should  have  been  slaves  to  Great  Britain  to  this 
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day.     During  the  revolutionary  war,  there  were  more  traitors  by  ten  to 
one,  of  Americans  than  of  foreigners.     He  asked  if  there  was  a  man  pres- 
ent who  had  a  relative  in  that  war,  who  would  support  the  prayer  of  the 
petitioners.     He  contended  (and  he  admitted  that  he  was  using  strong  lan- 
guage) that  any  man  who  would  go  for  granting  the  prayer  of  the  peti- 
tioners, wrote  himself  down  an  infidel.  If  theyjdid  not  comply  with  those 
requisitions  upon  which  the  bill  of  rights  was  predicated,  and  which  en- 
titled them  to  all  thje  rights  and  privileges  theiein  set  forth,  the  members 
of  the   society  of  Friends  certainly  ought  to  give  up  their  seats  in  this 
Hall,    It  might  be  considered  bold  in  him  to  speak  in  the  presence  of  those 
who  were  interested  in  this  matter,  but  he  could  not  help  expressing  his 
sincere  hope  that  when  the  question  should  come  up  for  the  final  decis- 
ion of  this  body,  that  the  Friends  would  not  vote  for  it.     And,  if  they 
should  set  up  that  they  are  the  followers  of  the  Prince  of  the  Peace^  he 
(Mr.  G.)  would  undertake  to  show  that  they  are  not.     He  maintained  that 
every  one  was  in  duty  bound  to  support  the  government  under  which  he 
lived,  and  he  referred  to  the  conduct  of  Christ  as  illustrative  of  what  was 
the  duty  of  all  good  citizens.     It  was  recorded  in  the  Gospel  of  St.  Luke 
that  spies  were  sent  out  by  the  chief  priests  and  scribes  to  watch  Christ, 
and  they  addressed  him  in  this  language :    "  Master,  we  know  that  thou 
sayest  and  teachest  rightly,  neither  exceptest  thou  the  person  of  any,  but 
teachest  the  way  of  God  truly.     Is  it  lawful  for  us  to  give  tribute  unto 
Caesar  or  no  ?     But,  he  perceived  their  craftiness,  and  said  unto  them  why 
tempt  ye  me  ?     Shew  me  a  penny.     Whose  image  and  subscription  hath 
it?     They  answered  and  said,  ('aisar's.     And  he  said  unto  them,  render, 
therefore,  unto  Caesar  the  things  which  be  Caesar's,  and  unto  God  ihe 
things  which  be  God's."     No  man   (said  Mr.   Cummin)  can  contradict 
the  truth  of  this.     It  was,  then,  as  clear  as  the  sun  that  shines  at  noon- 
day, that  every  man  being  under  a  government  has  a  right  to  contribute 
to  its  support.       This  was  a  universal  understanding  throughout  the 
world. 

He  would  refer  to  another  portion  of  Scripture.  Mr.  C.  then  read  the 
following  verse  : 

*'  Let  every  soul  be  subject  to  the  higher  power,  for  there  is  no  other 
power  but  of  God,  the  persons  that  be  are  ordained  of  God.  Whosoever 
resisteth  power,  resisteth  the  ordinance  of  God.  And  they  that  resist, 
^hall  receive  to  themselves  damation." 

Mr.  C.  asked  what  the  petitioners  would  think  of  this  authority.  It 
was  certainly  strong  and  emphatic  language,  but  it  was,  nevertheless,  the 
language  of  Divine  inspiration,  introduced  by  the  apostle.  It  was  not  an 
expression  of  his  own  private  judgment,  but  that  of  the  judgment  of  God, 
and  his  rules  and  his  laws  must  be  obeyed.  The  petitioners  seemed  not 
to  regard  this  language,  and  they  complained  that  their  society  in  Phila- 
delphia had  had  to  pay  $^00,000  taxes.  Now,  this  was  their  own  fault, 
and  occasioned  by  iheir  rebellion  to  the  government.  And,  so  they 
admitted  uhen  why  not  pay  their  share  of  taxes  as  other  portions  of  the 
community  do  ? 

Mr.  C.  said  that  this  was  a  denunciation  against  those  who  refused  to 
contribute  towards  the  support  of  the  government,  and  every  man  who 
heard  him  knew  that  he  spoke  the  truth.  '*  For  rulers  are  not  a  terror  to 
^ood  works,  but  to  the  evil.     Will  thou  then  uoi  be  afraid  of  the  power  ? 
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Do  that  which  is  good,  and  thou  shalt  have  praise  of  the  same.  For  he  is 
the  minister  of  God  to  thee  for  good.  But,  if  thou  do  that  which  is  evil, 
be  afraid  ;  for  he  beareth  not  the  sword  in  vain ;  for  he  is  the  minister  of 
Ood,  a  revenger  to  execute  wrath  upon  him  that  doeth  evil.  Wherefore 
ye  must  needs  be  subject,  not  only  for  wrath,  but  also  for  conscience  sake. 
For  this  cause  pay  ye  tribute  also  ;  for  they  are  God's  ministers,  attend- 
ing continually  upon  this  very  thing." 

As  he  had  stated  in  tlie  outset,  were  men  ever  interrupted  from  worship- 
ping God  according  to  the  dictates  of  their  own  consciences,  and  where 
there  were  none  to  make  them  afraid  ?  For,  as  the  Scripture  says  in  ref- 
erence to  obeying  the  rulers  of  the  land  :  "  Render,  therefore,  to  all  their 
dues  ;  tribute  to  whom  tribute  is  due ;  custom  to  whom  custom ;  fear  to 
whom  fear;  honor  to  whom  honor." 

He,  (Mr.  C.)  did  not  pretend  to  be  an  expounder  of  Scripture,  yet  he 
conceived  there  was  nothing  plainer  to  be  deduced  from  that  book  than 
that  it  was  the  duty  of  every  man  to  contribute  towards  the  support  of  his 
government.  Why,  then,  he  would  ask,  did  the  society  of  Friends  suffer 
themselves  to  be  levied  on  ?  Why  did  they  not  pay  their  taxes  as  other 
good  citizens  did  ?  If  they  had  done  this,  they  would  not  have  had  their 
property  seized,  and  about  which  they  complained.  If  they  were  the 
friends  of  peace,  as  they  professed  themselves  to  be,  why  did  they  not 
comply  with  the  requisitions  of  the  land  ?  Why  did  they  not  do  those 
acts  which  would  prove  them  to  be  the  friends  of  peace  ?  Conscience  is 
a  principle  of  the  mind,  a  principle  of  the  soul.  It  is  God's  vicegerent  in 
the  heart.     It  approves  what  is  right,  and  dis-approves  what  is  wrong. 

Mr.  C.  contended  that  according  to  the  language  of  the  sixth  verse  of 
the  13th  chapter  of  Romans,  which  he  had  already  read — men  were  bound 
to  support  the  government  which  protects  them,  even  though  it  be  a  Hea- 
then one,  and  ought  to  pray  for  its  peace  and  prosperity*  so  long  as  they 
shall  be  allowed  to  exercise  their  rights  and  privileges  like  the  rest  of  the 
community. 

He  (Mr.  C.)  asked  if  the  petitioners  had  complied  with  any  one  of 
these  requirements.  Those  who  had  sat  in  this  Hall  to  form  a  Constitu- 
tion for  generations  yet  to  come,  and  had  not  fulfilled  the  law,  and  held 
to  the  doctrine  of  equality,  offered  an  insult  to  those  who  had  complied 
with  the  requisitions  by  all,  imposed  upon  them.  It  was  quite  evident 
that  no  human  being  could  be  exempted.  Supposing  that  other  citizens 
were  to  follow  the  example  of  the  Friends,  and  refuse  to  contribute  to  the 
defence  of  the  country,  how  could  it  be  protected  ?  And,  what  would  be 
the  consequence  ?  Why,  the  enemy  would  overrun  the  country,  annihi- 
late the  gpvernment,  and  murder  men,  women  and  children.  Now,  un- 
der such  a  state  of  circumstances,  he  would  ask  if  the  petitioners  would 
contend  that  they,  in  common  with  every  other  citizen  were  not  impera- 
tively called  upon  by  laws  divine  as  well  as  human,  to  defend  their  coun- 
try ?  He  maintained  that  the  Bible  abounded  in  instances,  many  of 
which  he  had  already  cited,  in  which  the  Lord  had  encouraged  and  aided 
the  people  of  one  nation  in  defending  themselves  against  the  attacks  of 
their  enemies.  He  insisted  that  ever  since  there  was  any  organized 
society  in  the  world — taxes  had  always  been  paid  for  the  support  of  gov- 
ernment, and  he  who  did  not  know  that  fact  had  read  the  Scriptures  to  littie 
purpose.     Why  should  these  petitioners  not  submit  to  the  law,  do  as 
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others  have  done  and  still  do,  and  not  set  themselves  above  their  neigh- 
bors ?  They  should  conform  to  a  law  by  which  others  were  governed, 
and  in  which  the  whole  community  was  equally  interested,  for  it  was  en- 
tirely fruitless  to  attempt  to  escape  the  payment  of  the  militia  tax. 

Mr.  BiDDLE  said  he  had  been  told  by  a  friend,  for  whom  he  entertained 
the  highest  respect,  that  he  had  prematurely  introduced  into  the  discussion 
a  very  exciting  topic.  But  he  could  not  agree  to  the  justice  of  the  re- 
mark. The  question  was  not  merely  whether  we  should  exempt  from 
militia  duty  those  who  conscientiously  scruple  to  bear  arms,  but  whether 
we  shall  put  in  the  Constitution  any  provision  whatever  upon  the  sub- 
ject of  the  militia.  The  question  is  not  whether  we  shall  rely  upon  the 
militia  for  defence,  but  whether  we  shall  insert  in  the  Constitution  a  pro- 
vision requiring  the  Legislature  to  act  on  the  subject  He  had  before 
shown  that  the  whole  subject  was  delegated  to  the  Congress  of  the  United 
States,  by  the  Constitution.  The  Constitution  provides  that  Congress 
shall  have  power  to  provide  for  organizing,  arming,  and  disciplining 
the  militia ;  and  it  was  therefore,  as  he  contended,  unnecessary  to  in- 
sert any  thing  on  the  subject  in  the  Constitution  of  the  State.  The 
question  was  not  whether  we  should  rely,  which  God  forbid,  upon 
standing  armies,  supported  in  time  of  peace,  or  upon  a  militia.  It  was 
not  proposed  to  restrain  the  jurisdiction  of  the  Legislature  over  the  mat- 
ter, at  any  time  when  the  exigencies  of  the  State  required  it;  they  had 
ample  power  to  act  upon  the  subject.  It  was  not  necessary  to  enter  into 
the  question  whether  the  States  have  a  concurrent  power  with  the  United 
States  on  this  subject,  for  it  was  not  disputed  by  any  one.  Why  then 
was  it  necessary  to  make  any  provision  whatever  on  the  subject?  Why- 
retain  this  feature  in  our  fundamental  law  ?  His  objection  to  it  was,  that 
it  was  a  subject  which  did  not,  at  all  limes,  require  legislative  action.  At 
times  we  had  better  not  have  any  militia;  and,  when  it  was  necessary, 
the  power  to  create  them  could  be  invoked.  It  was  said  that  a  well 
regulated  militia  was  necessary  for  foreign  defence ;  but  the  contingency 
which  would  render  them  necessary  for  defence  against  foreign  aggres- 
sion was  very  remote ;  and  when  it  should  arrive — when  there  should  be 
any  danger  of  invasion — every  citizen  of  the  Commonwealth  would  be 
ready  and  forward  to  repel  it.  There  would  never,  he  trusted,  be  any 
occasion  to  invoke  the  exercise  of  this  power  for  that  purpose.  But 
it  had  been  intimated  that  it  might  be  necessary  to  call  out  the  militia 
for  another  purpose — for  the  defence  of  the  State  from  the  aggressions  of 
our  sister  Stales.  Sir,  I  trust,  said  Mr.  B.,  I  believe  that  the  day  is  far  re- 
mote when  the  citizen  soldiers  of  the  several  States  will  point  their  bay- 
onets at  each  other.  He  would  never  legislate  in  anticipation  of  a  con- 
tingency so  calamitous.  The  next  contingency  suggested  was  civil 
commotion ;  and,  in  this  case,  he  would  greatly  prefer  reliance  on  civil 
aid.  In  every  emergency  of  this  kind  he  believed  the  civil  magistrates 
would  have  sufficient  power  in  civil  officers,  to  restore  the  public  Iran* 
quility. 

Then  neither  of  these  considerations  can  render  it  necessary  to 
engraft  on  the  Constitution  of  this  State,  as  a  State  and  not  as  a  part  of 
the  United  States,  a  provision  for  a  permanent  militia  system.  It  was 
not  to  be  said,  therefore,  that  he  had  brought  before  this  body  an  exciting 
topic  of  discussion.  He  had  witnessed  no  excitement.  Every  one  was 
cool,  reflecting,  and  dispassionate,  and  prepared,  like  himself,  to  discuss 
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if 
the  question  in  a  cool  and  temperate  manner.     He  could  differ  in  opinion 

from  those  around  him,  without,  in  any  way,  feeling  excitement  at  their 
opposition  to  his  views.  In  this  country,  where  every  man  sits  in  peace, 
tinder  his  own  vine  and  fig  tree,  should  he  be  told,  when  he  ofiered  to 
extend  a  panoply  of  protection  over  those  whose  moral  influence  had 
been  so  beneficial,  and  who  had  so  well  discharged  all  their  civil  duties, 
that  he  had  introduced  a  topic  calculated  to  excite  passion  ?  He  would 
prefer  to  place  the  subject  out  of  the  reach  of  the  Convention.  If  we 
were  to  have  a  mililia,  there  would  then  be  great  weight  in  the  objection 
to  making  any  distinction,  in  the  burden,  between  different  classes  of  the 
community.  But  he  believed  it  to  be  wholly  unnecessary  to  have  any 
militia,  and  he  would,  therefore,  leave  out  the  provision  as  useless.  The 
power  given  to  the  Congress  of  the  United  States  over  the  subject,  was 
ample  for  the  protection  ot  the  country  from  foreign  aggression,  or  insur- 
rection ;  and  though  he  loved  his  native  State,  he  also  loved  the  Union. 
He  believed  that  whenever  the  occasion  required  it,  the  action  of  the 
Union  through  the  Federal  Government,  would  be  amply  sufficient  for 
the  protection  of  the  State,  or  the  United  States,  against  any  foreign  ag- 
gression. This  Convention,  he  said,  would  get  rid  of  a  question  of  a 
very  difficult  and  delicate  character,  by  avoiding  any  action  upon  this 
subject.  Upon  consideration,  he  did  not  believe  the  amendment  of  the 
gentleman  from  the  county  would  produce  any  harm,  and  he  should 
therefore  vote  for  it,  and  then  vote  against  the  section.  He  was  well 
aware  that  there  weie  many  gentlemen  here  who  were  disposed  to  provide 
for  the  special  exemption  of  the  members  of  the  society  of  Friends  from 
performing  military  service,  on  paying  an  equivalent  for  it;  but  though 
he  had  the  highest  respect  for  that  worthy  and  benevolent  portion  of  our 
fellow  citizens,  yet  he  was  obliged  to  differ  from  gentlemen  as  to  the  pro- 
priety of  the  exemption  proposed. 

Mr.  Jbnks  said,  the  question  was  on  the  motion  of  the  gentleman  from 
the  county  to  strike  out  the  words  '*  those  who  conscientiously  scruple  to 
bear  arms,  shall  not  be  compelled  to  do  so,  but  shall  pay  an  equivalent  for 
personal  service."  He  was  in  favor  of  striking  out  this  clause, — not 
because  he  objected  to  its  principle,  but  because  the  proper  place  for  the 
provision  was  in  the  Bill  of  Rights.  If  it  was  stricken  out,  he  would, 
hereafter,  on  a  proper  occasion,  avail  himself  of  the  privilege  of  giving 
his  sentiments  on  this  interesting  subject. 

Mr.  Fuller  wished,  he  said,  to  understand  Avhat  was  the  intention  of 
the  motion  to  strike  out ;  and  he  wished  it  to  be  understood  by  the  Com- 
mittee. Was  it  the  object  to  pass  over  this  provision  altogether,  or 
merely  to  defer  it  until  the  Bill  of  Rights  was  taken  up  ?  In  his  opinion,  if 
such  a  provision  was  to  be  made  at  all,  this  was  the  proper  place  lor  it,  and 
he  wished  the  question  to  be  disposed  of  here.  The  question  was  whether 
an  exception  should  be  made  in  favor  of  any  class  of  our  citizens.  He  was 
opposed  to  any  such  distinction ;  preferences  and  distinctions,  in  a  republican 
government,  were  always  dangerous.  The  burdens  of  society  ought  to  fall 
upon  all  alike.  He  was  as  friendly  as  any  one  could  be  to  the  sect  whom  it 
was  proposed  to  exempt  from  the  burdens  of  militia  duty,  but  he  could 
not  agree  to  allow  them  any  distinction  or  privilege,  which  would  go  to 
excite  jealousies,  and  create  an  inequality  among  citizens.  He  had  no 
objection  to  placing  all  upon  an  equal  footing,  and  leaving  the  whole 
matter  to  be  considered  by  the  Legislature  hereafter.      The  most  proper 
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disposition  that  could  be  made  of  the  subject  would  be,  he  believed,  to* 
leave  it  to  legislative  discretion ;  and,  as  he  wished  to  see  the  subject  dis- 
posed of  finally,  he  would  make  one  or  two  remarks  on  the  question  of 
conferring  exclusive  privileges  upon  any  class,  or  of  making  any  dis- 
tinction in  the  imposition  of  public  burdens  or  taxes.  With  respect  to 
exempting  the  members  of  the  society  of  Friends  from  bearing  arms, 
it  would,  he  thought,  have  a  very  injurious  tendency.  It  might  encourage 
other  sects  to  start  up  and  claim  the  same  privilege.  It  was  an  oppres- 
sive burden  upon  all.  It  was  found  oppressive,  no  doubt,  during  the 
revolutionary  war  to  bear  arms.  Men,  in  poor  circumstances,  were  not 
able  to  support  their  families,  without  attending  to  their  daily  labor,  nor 
able  to  provide  a  substitute.  This  was  often  the  case  with  many ;  but  he 
could  see  no  reason  why  opulent  men  should  be  exempted  from  bearing 
arms,  or  providing  a  substitute.  There  could  be  no  propriety  in  it.  If 
they  were  scrupulous  as  to  bearing  arras,  they  must  be  equally  so  as  to 
paying  for  those  who  do  the  service.  It  was  just  as  wrong  to  pay  one 
for  killing  a  man  as  to  kill  him  one's  self.  There  was  also  just  as  much 
reason  for  exempting  these  men  from  all  contributions  to  the  support  of 
the  government,  and  the  defence  of  the  country,  from  which  they  enjoy- 
ed equal  benefits  with  others,  as  for  exempting  them  from  this  particular 
burden.  How  could  they  claim  exemption  from  the  payment  of  their 
share  towards  the  general  tax  ?  If  they  were  sincere  in  their  professions, 
and  he  could  not  doubt  it, — though  so  unreasonable  were  they  that  he 
could  scarcely  believe  it,  notwithstanding  the  number  of  men  of  probity 
whom  he  knew  to  be  among  them, — it  was  still  a  matter  of  predominant 
importance  that  the  national  defence  should  be  provided  for,  and  no  set 
of  men,  however  sincere,  could  set  up  a  claim  to  be  exempt  from  render- 
ing their  aid  in  the  defence  of  the  country.  If  the  same  provisions  were 
to  be  made  here  as  in  the  Constitution  of  1790,  let  them  be  agreed  to 
here,  or  thrown  out  as  a  whole.  There  was  no  difference  between  the 
proposition  now  made,  and  the  provision  of  the  Constitution  of  1790,  ex- 
cept that  the  present  Constitution  made  it  imperative  on  the  Legislature 
to  continue  the  militia  training,  in  consequence  of  which  every  effort  to 
abolish  the  militia  trainings,  had  proved  abortive.  The  report  of  the 
committee  had  left  it  discretionary  with  the  Legislature  to  continue  them 
or  not.  With  respect  to  volunteer  trainings,  he  had  some  difficulty,  some 
doubts  about  inserting  the  word  '*  when."  He  was  disposed  to  be- 
lieve that  the  volunteer  trainings  would  be  injured  by  abolishing  the  mi- 
litia trainings.  There  would  be  nothing  to  stimulate  men  to  raise  volun- 
teer corps,  if  militia  trainings  should  be  abolished.  The  militia  trainings 
had  become  unpopular,  because  they  were  disorderly,  and  the  discipline  ' 
and  uniform  of  the  volunteers  appeared  to  great  advantage  in  comparison.. 
Many,  therefore,  left  the  militia  for  the  volunteers.  But  were  it  not  for 
the  militia,  emulation  would  not  exist  to  the  same  extent  in  the  volunteer 
corps.  To  keep  up  that  corps,  it  was  necessary  that  the  militia  should  be 
in  sight  with  their  cornstalks  and  hoes.  Wherefore,  he  was  of  opinion 
that  it  would  be  full  as  proper  to  leave  the  matter  as  it  was. 

Mr.  Chandler,  of  the  city,  said  he  had  been  much  edified  by  the  re- 
marks of  the  member  from  Juniata,  (Mr.  Cummin,)  and  if  he  could 
have  heard  the  whole,  he  should  probably  have  been  more  gratified.  He 
had  hoped  that  this  subject  would  be  so  regulated  as  to  render  it  unne- 
cessary to  impose  any  burden  on  the  society  of  Friends.    The  cornstalk 
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trainings,  of  which  we  had  heard,  were  no  longer  considered  essential  to 
the  independence  of  the  Commonwealth ;  and  though  there  were  many 
who  could  show  the  laurels  and  the  scars  acquired  in  that  honorable  ser- 
vice, and  who  bore  titles  in  memorial  of  it,  yet  he  knew  few,  in  a  large 
circle  of  acquaintances,  who  were  not  ashamed  to  be  addressed  by  their 
militia  title.  He  was  a  great  advocate  for  the  volunteer  service ;  for,  like 
that  of  the  fire  department,  it  was  performed  without  compensation.  He 
did  not  concur  with  the  gentleman  from  Fayette  in  the  supposition  that 
the  militia  trainings  were  the  source  of  the  emulation  witnessed  in  the 
volunteer  corps.  They  required  no  stimulus  to  the  duty*  any  more  thatt 
the  volunteer  fireman  did  to  the  performance  of  his  duties.  In  regard  to 
the  exemption  of  the  Friends  from  military  duty,  if  any  class  of  citizens 
were  entitled  to  such  a  privilege,  they  were.  A  military  government  was 
not  one  of  their  choice.  If  it  had  been  made  so,  it  was  by  those  who  had 
come  into  the  State,  since  they  acquired  it,  not  by  arms,  but  fair  purchase 
from  the  origmal  lords  of  the  soil.  They  may  truly  say  to  those 
who  call  upon  them  to  bear  arms,— we  need  no  defence ;  we  wish  none; 
we  made  none  of  these  laws  ;  and  you  that  come  since  our  fathers  came, 
have  no  right  to  coerce  us  to  obey  them,  whatever  you  may  do  among 
yourselves.  But  he,  (Mr.  C.)  did  not  think  it  necessary  to  make  any 
distinction.  The  whole  system  of  militia  trainings  was  universally  un- 
popular, and  it  was  productive  of  immoral  habits,  which  lawgivers  should 
always  be  careful  to  check  and  discourage.  The  gentleman  from  Juniata 
had  called  all  infidels  who  did  not  agree  with  him  in  his  conclusions. 
Though  he  was  himself  always  ready  to  bear  arms  whenever  he  was 
called  upon,  he  did  not  so  understand  the  Gospel  of  Peace,  that  he 
should  not  be  at  peace  with  all  mankind.  He  was  desirous  of  taking  ad- 
vantage of  the  present  juncture  to  encourage  volunteer  trainings,  if  any 
were  necessary,  as  he  thought  they  were.  It  was  said  that  the  only 
means  to  keep  up  emulation  among  the  volunteers,  was  to  bring  out  the 
militia.  But  this  was  not  the  case.  In  many  places  the  volunteers  would 
refuse  to  appear  in  company  with  the  corn  stalks.  We  had  been  told 
that  the  militia  system  cost  the  Commonwealth  of  Pennsylvania  one 
million  of  dollars  annually.  With  one  half  of  this  expense,  an  efficient 
and  well  disciplined  volunteer  corps  could  be  supported,  and  a  vast  source 
of  idleness  and  immorality  shut  up.  We  should  then  send  the  people 
home,  on  training  days,  sober  and  quiet,  instead  of  disorderly  and  drunk- 
en ;  and  we  should  have  an  efficient-volunteer  force,  without  the  expendi- 
ture of  a^dollar  of  the  public  treasure,  or  any  iniquitous  fines.  One  half 
then  of  our  present  expenditures  in  supporting  the  militia  system,  would 
put  us  in  an  attitude  for  war,  and  enable  us  to  maintain  that  attitude.. 
Every  thing  that  we  wish,  would  thus  be  secured,  and  the  feelings  of  Penn- 
sylvanians  would  not  be  insulted,  as  they  now  are,  every  time  they  passed 
by  a  tavern  where  there  was  an  assembly  for  a  militia  muster. 

Mr.  Martin  rose,  he  said,  to  correct  a  statement  made  by  the  gentle- 
man from  Fayette,  (Mr.  Fuller,)  whom  he  understood  to  say  that  the 
Friends  asked  to  be  exempt  from  the  payment  of  taxes.  If  the  gentle- 
man had  paid  a  little  closer  attention  to  the  language  of  the  memorial 
of  the  Friends,  he  would  have  known  that  there  was  never  an  instance  ia 
which  they  asked  to  be  exempted  from  the  payment  of  their  full  share 
towards  the  expenses  of  the  government.  They  never  asked  the  govern- 
ment to  go  to  any  gi  eater  extent  than  to  exonerate  them  from  the  pay-^ 
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ment  of  militia  fines.  They  required  exemption  from  personal  service 
in  the  militia,  and  from  the  payment  of  an  equivalent  for  that  service. 
They  never  asked  us  to  go  to  any  greater  extent.  As  to  the  gentleman 
from  Juniata,  who  had  carried  us  through  half  of  the  history  of  Jewish 
wars,  to  prove  that  war  was  acceptable  to  the  Almighty  ;  he  was  himself 
€xempt  from  the  service  in  the  militia  into  which  he  seemed  to  be  so  anxious 
to  press  others.  Notwithstanding  the  gentleman's  earnest  defence  of 
war,  he  had  not,  he  believed,  fought  any  battles,  and  probably  never 
would.  But  he  would  pass  that  over ;  he  had  risen  only  to  bring  to  the 
view  of  the  committee  the  real  question,  and  what  was  asked  by  the 
Friends.  He  hoped  gentlemen  would  not  branch  out  upon  what  was  not 
asked. 

Mr.  Fuller:  The  gentleman  from  the  county  thinks  that  I  have 
fallen  into  an  error  in  intimating  that  more  was  claimed  by  the  society 
of  Friends,  than  exemption  from  paying  an  equivalent  for  personal  ser- 
vice. But  I  inferred  this  from  their  principles,  which,  if  carried  out  in 
sincerity,  would  lead  to  that  absurdity.  It  follows,  as  a  matter  of  course, 
that  on  the  same  principles  on  which  they  claim  exemption  for  the  mili- 
tia fines,  they  may  claim  a  like  exemption  from  the  payment  of  any  gen- 
eral tax  which  goes  into  the  public  treasury,  for  the  common  defence. 
Why  might  they  not  as  well  resist  the  payment  of  a  tax  which  goes  to 
the  support  of  the  army  or  navy  of  the  United  States  ?  If  they  have  any 
conscientiously  scruples  at  all  upon  the  subject,  they  must  be  carried  out, 
or  they  are  good  for  nothing.  What  difference  is  there,  in  principle,  be- 
tween killing  a  fellow  man  in  war,  and  paying  another  man  to  kill  hifn? 
And,  again,  do  not  the  Friends  pay  one  man  to  kill  another,  when  thev 
pay  their  share  of  the  general  tax  towards  the  support  of  the  government, 
and  the  means  of  national  defence? 

Mr.  Brown,  of  Philadelphia  county,  said  that  ihe  amendment  he  had 
proposed  was  not  so  objectionable  as  many  gentlemen  supposed.  The' 
proposition  was  a  plain  and  simple  one.  The  clause  {proposed  to  be 
stricken  out  was  introduced  in  the  beginning,  to  relieve  a  worthy  class  of 
citizens  who  were  conscientiously  scrupulous  about  bearing  arms,  but 
what  was  the  relief  it  proposed  ?  Why  it  proposed  that  those  who  were 
conscientiously  scrupulous  about  bearing  arms  should  pay  an  equivalent  in 
money  for  pucIi  personal  service.  It  was  found,  however,  that  this  was  as 
objectionable  as  the  other.  If  they  were  conscientious  in  relation  to  the 
bearing  of  arms,  they  were  equally  so  in  relation  to  the  payment  of  money 
for  personal  services.  It  was,  therefore,  no  relief  at  all.  If  it  was  intended 
to  afford  this  class  of  citizens  relief,  aflbrd  that  relief  which  was  proper  and 
-expedient  but  not  hold  out  to  them  this  provision  as  a  measure  of  relief, 
when  it  was  no  relief.  The  clause  was  objectionable  on  this  ground,  but 
he  was  opposed  to  it  on  other  grounds.  He  was  opposed  to  it  because 
it  created  distinctions  in  the  different  classes  in  this  Commonwealth,  and 
distinctions  which  were  calculated  to  create  in  the  minds  of  the  people, 
dissatisfaction  with  their  form  of  Government.  He  could  see  no  reason 
for  making  these  distinctions  in  our  fundamental  law.  If  it  was  neces- 
sary that  any  persons  should  be  exempted  from  the  performance  of 
military  duty  or  the  payment  of  an  equivalent  therefor,  let  the  case  be 
provided  for  by  the  Legislature  ;  leave  the  whole  matter  open  to  Legisla- 
tion, and  not  here  interfere  with  it.     He  believed  there  werepeisons  now 
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in  the  Commonwealth  who  were  exempted  from  the  performance  of 
military  duty — ministers  of  the  gospel  were  exempted,  and  he  was  in- 
formed that  school  directors  were  also  exempted.  He  saw  no  reason 
why  any  of  these  distinctions  should  be  made  in  the  Constitution.  Let 
us  leave  the  whole  matter  open  to  legislation,  and  let  us  place  this 
class  of  citizens  on  the  same  footing  with  all  other  citizens  of  the 
Commonwealth,  unless  some  provision  can  be  adopted  which  will 
actually  afford  them  relief  without  creating  any  distinctions  in  society. — 
He  had  no  idea  of  placing  one  class  of  persons  on  a  more  favorable  foot- 
ing than  another.  He  wished  the  clause  stricken  out  for  the  present,  as 
he  could  not  consent  to  place  one  class  of  citizens  on  higher  ground  than 
another,  unless  the  good  of  the  community  required  it.  He  also  opposed 
the  retaining  of  this  clause  in  the  instrument,  because  it  opens  the  door 
to  fraud,  which  should  always  be  guarded  against.  There  may  be  times 
when  the  personal  services  of  every  man  would  be  required.  By  this 
clause,  however,  the  services  of  the  poor  man  would  be  the  only  ones 
you  could  obtain.  The  rich  may  obtain  substitutes  by  the  agency  of 
money,  but  the  poor  man  must  peril  his  life  in  defence  of  his  country  ; 
his  rights,  and  the  rights  also  of  those  who  will  not  themselves  shoulder 
their  muskets  to  defend  them.  The  wealthy  may  decline  rendering  per^ 
sonal  service  to  their  country  for  various  reasons — because  of  their  con- 
cientious  scruples,  because  of  the  comfort  they  can  enjoy  at  home,  or 
because  they  can  make  more  in  the  transactions  of  their  business  at  home 
than  will  pay  the  services  of  a  person  as  a  substitute  for  them.  He  can 
remain  at  home,  secure  from  danger,  and,  at  the  same  time,  be  adding  to 
his  worldly  wealth,  while  the  poor  man  is  compelled  to  leave  his  family 
and  his  fire  side,  and  peril  his  life,  and  waste  his  substance,  in  defence  of 
those  who  are  in  the  enjoyment  of  comfort  and  quiet  at  heme.  He  wished 
every  man  to  do  his  duty,  from  the  richest  to  the  poorest,  and  he  wished 
every  man  to  be  on  an  equal  footing.  This  clause  had  been  introduced 
into  the  Constitution  for  a  good  purpose,  but  time  and  experience  had 
shown  it  to  be  entirely  unfitted  to  the  object  intended  to  be  effected  by  it. 
It  could  do  no  good  in  time  of  peace,  and,  in  time  of  war,  men  would  be 
shielding  themselves  behind  it  to  the  great  injury  of  the  community  at 
large,  who  would  be  the  sufferers  by  it.  He  trusted,  therefore,  for  these 
reasons,  that  the  clause  might  be  stricken  out. 

Mr.  Darlington  said  that  this  subject  had  been  treated  as  if  it  was 
a  matter  peculiarly  asked  for  by  the  society  of  friends,  as  an  exclusive 
benefit  to  themselves  and  themselves  alone.  This  was  the  light  in 
which  it  appeared  to  have  been  received  and  treated  by  the  gentleman 
from  Fayette,  (Mr.  Fuller,)  and  the  gentleman  form  Juniata,  (Mr.  Cum- 
min.) Now  by  the  memorial  first  presented  to  this  Convention,  it  would 
be  seen  that  they  placed  the  prayer  upon  the  broad  basis  of  human  rights  : 
they  asked  nothing  peculiar  for  themselves,  but  for  every  individual  in 
the  community  who  had  conscientious  scruples  about  bearing  arms  for 
the  purpose  of  destroying  his  fellow  man.  This  was  what  they  asked, 
and  nothing  more.  The  second  memorial  which  was  presented  by  the 
gentleman  from  the  city  of  Philadelphia,  (Mr.  Cope,)  and  which  was 
brought  to  this  place  by  a  delegation  from  the  society  of  friends,  he 
held  in  his  hand,  and  it  contained  the  following  language :  "  we  there- 
fore hope  you  will  make  such  provision  for  the  religious  scruples  of  ten- 
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der  consciences  as  shall  be  evident,  it  is  merely  a  concession  to  christian 
principle,  and  not  limited  to  any  classes  or  persons." 

Now,  if"  both  of  these  memorials  are  examined  it  will  be  found  that 
nothing  exclusive  was  asked  for  by  the  society  of  friends.  That  society, 
it  is  true,  is  the  only  one  which  has  asked  this  at  the  hands  of  the 
Convention ;  but,  if  it  is  adopted,  it  will  extend  to  other  individuals  and 
classes  of  the  community,  equally  respectable  with  that  society.  It 
will  apply  to  a  highly  respectable  denomination,  who  were  known  by 
the  name  of  Menonists.  They  too  hold  it  as  a  part  of  their  creed,  that 
it  is  improper  to  bear  arms ;  and  it  may  be  that  there  are  other  societies 
who  hold  these  peculiar  tenets  and  principles.  I'here  are  many  individ- 
uals too  who  do  not  belong  to  any  society,  but  who  hold  to  the  same 
principles.  With  regard  to  the  argument  of  the  gentleman  from  Juniata, 
(Mr.  Cummin,)  he  had  only  to  say  that  it  would  be  more  likely  to 
produce  an  impression  unfavorable  to  religion  in  the  minds  of  sceptics 
than  otherwise.  He  had  been  brought  up  and  taught  in  the  doctrines  of 
the  christian  leligion,  and  lie  always  understood  it  to  be  the  tenets  of  the 
christian  church  to  produce  peace  on  earth,  and  good  will  among  men.  He 
had  no  desire  to  go  into  a  scriptural  argument  to  prove  this,  as  he  knew 
himself  to  be  incompetent  to  do  the  subject  that  justice  which  ought  to 
be  done  to  it.  It  was  sufficient  for  his  purpose  to  know  that  this  was 
the  belief  of  the  society  of  friends,  and  of  other  religious  denominations 
and  individuals.  It  was  known  that  these  persons  were  conscientious, 
and  if  it  was  known  to  be  a  part  of  their  creed,  let  us  enquire  whether 
we  should  not  respect  it.  Let  us  look  for  a  moment  into  the  Constitution 
of  1789,  which  was  adopted  at  a  time  when  perhaps  there  was  more  of 
the  military  spirit  infused  into  the  minds  of  men,  than  at  any  other  time 
since  the  foundation  of  this  Government.  The  framers  of  that  instru- 
ment were  many  of  them  fresh  from  the  fields  of  the  revolution,  and  all 
Europe  was  convulsed  with  the  exploits  of  armies.  Notwithstanding, 
however,  that  the  people  of  that  day  were  infected  with  a  military  spirit, 
we  see  them  adoping  the  principle  in  the  Constitution,  that  government 
has  no  power  nor  right  to  control  the  consciences  of  men.  Now,  if  that 
people  at  that  time  regarded  the  right  of  conscience  by  a  constitutional 
provision,  how  much  more  ought  we  now  to  regard  it  ?  Shall  we  now 
in  times  of  peace,  when  almost  the  whole  world  are  engaged  m  peaceful 
occupations,  say  that  we  will  not  respect  the  rights  of  conscience  ?  Shall 
we  say  that  because  the  minority  differs  from  the  majority,  that  they 
cannot  be  permitted  to  enjoy  the  freedom  of  conscience  ?  Shall  we  be 
told  that  the  minority,  and  the  conscientious  minority,  are  less  entitled  to 
the  regard  of  the  majority  than  when  the  present  Constitution  was 
adopted.  If  the  right  of  conscience  was  then  worth  protection,  it  is 
equally  so  now.  If  you  look  into  the  legislation  of  all  countries,  you 
wiU  find  conscientious  scruples  regarded.  You  will  find  in  England  and 
America  religious  scruples  tolerated,  and  provisions  made  to  meet  the 
case.  In  the  courts  of  justice,  where  the  lives  and  the  property  of  our 
citizens  depend  upon  the  evidence  there  given,  conscientious  scruples,  in 
relation  to  taking  oaths  are  regarded,  they  are  exempted  from  the  obliga- 
tion of  the  oath,  and  are  permitted  to  give  testimony  in  the  manner  most 
congenial  to  their  own  consciences.  Our  laws  all  go  more  or  less  to 
respect  the  rights  of  conscience,  and  why  introduce  provisions  here  at 
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this  day  denying  of  a  respectable  class  of  citizens  the  free  exercise  of 
the  right  of  conscience.  He  thought  an  examination  of  the  report  of 
the  committee  ought  to  convince  every  one  that  the  amendment  of  the 
gentleman  from  the  county  of  Philadelphia  ought  to  prevail.  The  section 
reads,  "the  freemen  of  this  Commonwealth  shall  be  armed,  organized 
and  disciplined  for  its  defence,  when  and  in  such  manner  as  the  Legisla- 
ture may  hereafter  by  law  direct."  Now,  he  thought  this  was  all  that 
need  be  required,  and  all  that  was  necessary.  It  was  leaving  to  the  Legis- 
lature the  power  of  providing  the  manner  of  carrying  out  the  details  as 
they  saw  fit.  This  was  giving  it  the  power  to  say  whether  the  militia 
should  be  compelled  to  parade  and  exercise  in  time  of  peace.  He  appre- 
hended that  there  would  be  no  objection  to  the  first  branch  of  the  propo- 
sition, to  abolish  or  keep  up  the  militia  system  as  it  saw  fit.  The  latter 
clause  however,  he  hoped,  would  not  be  adopted.  When  we  come  to  the  bill 
of  rights,  where  it  is  proper' to  insert  provisions  for  the  protection  of  the 
rights  of  the  people,  there  this  matter  may  be  provided  for.  For  these 
reasons  he  hoped  the  motion  to  strike  out  might  prevail. 

On  motion  of  Mr.  Carey,  the  committee  then  rose,  reported  progress 
and  obtained  leave  to  sit  again  to-morrow,  when  the  Convention  adjourn- 
ed. 


SATURDA.Y,  October  21. 

Mr.  Sturdevant,  elected  in  the  place  of  Mr.  Swetland,  (resigned) 
as  a  delegate  from  the  county  of  Luzerne,  appeared,  and  took  his  seat. 

Mr.  Cope  from  the  committee  on  accounts,  made  a  report,  in  the  form 
of  a  resolution,  which  was  read  twice,  considered  and  adopted. 

SIXTH   article. 

The  Convention  resolved  itself  into  a  committee  of  the  whole,  Mr. 
Chambers  in  the  chair,  for  the  purpose  of  considering  the  report  of  the 
t;ommittee  on  the  sixth  article  of  the  Constitution. 

The  question  pending  being  on  the  motion  of  Mr.  Brown,  of  Philadel- 
phia, to  amend  the  14th  section  of  the  report,  by  striking  out  all  after 
the  word  **  direct,"  in  the  third  line,  being  the  words  following,  viz  : 
*'  Those  who  conscientiously  scruple  to  bear  arms,  shall  not  be  compelled 
to  do  so,  but  shall  pay  an  equivalent  for  personal  service," 

Mr.  Jen'ks  said  the  second  section  of  the  sixth  article  of  the  Constitu- 
tion of  Pennsylvania,  requires  "  that  the  freemen  of  this  Commonwealth 
shall  be  armed  and  disciplined  for  its  defence."  It  has  been  a  subject  of 
general  regret,  that  this  Constitutional  provision  is  imperative.  The 
experience  of  forty-seven  years,  has  most  satisfactorily  shown,  that  mill- 
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tia  trainings  in  times  of  peace,  are  not  productive  of  beneficial  results. 
That  they  have  failed  to  establish  that  discipline  and  suboidination 
which  is  deemed  so  essential  a  qualification  to  soldiers  in  actual  service. 
There  naturally  exists  in  the  minds  of  American  citizens,  an  aversion  to 
coercion  and  military  restraint  in  limes  of  peace,  when  the  necessity  for 
military  discipline  is  too  distant  to  be  realized.  He  would  not  be  under- 
stood as  undervaluing  the  services  of  the  mititia ;  he  had  been  a  militia 
•man  himself  in  peace  and  war ;  he  was  not  ignorant  of  the  splendid  achiev- 
ments  of  our  militia  in  the  late  and  revolutionary  wars  ;  yet  these  brilliant 
victories  had  their  origin  in  that  burst  of  patriotism  created  by  the  occasion. 
They  were  not  the  effect  of  any  discipline  acquired  in  our  ordinary  militia 
trainings.  It  was  a  general  remark  made  by  our  officers  in  active  service, 
and  experience  fully  confirmed  its  truth,  that  the  old  militia  men  brought 
with  them  a  spirit  of  insubordination,  contracted  at  mihtia  trainings,  which 
was  often  diflTicult  to  correct  and  subdue.  This  is  natural.  Freemen  will 
not,  in  times  of  peace,  endure  military  restraints ;  and  his  limited  experi- 
ence had  satisfied  him  that  our  annual  trainings  would  not  fit  men  for  prac- 
tical service.  In  times  of  danger  when  patriotism  is  ripe  and  active,  a 
few  days  discipline  will  better  prepare  men  for  service,  than  yeais  of 
militia  training.  Love  of  country  and  approaching  danger,  induce  our 
citizens  to  cheerfully  submit  to  subordination  and  military  restraint.  Free- 
men's arms  will  successfully  resist  all  attacks  upon  freemen's  rights,  come 
from  whatever  quarter  they  may.  If  then  those  advantages  had  not  been 
derived  trom  militia  trainings,  which  were  anticipated,  let  us  give  to  the 
Legislature  a  discretionary  powder  to  dispense  with  militia  trainings,  or 
an  equivalent  therefor  in  time  of  peace.  The  annual  trainings  to  the  peo- 
ple of  this  State,  had  been  most  onerous,  attended  with  an  expense,  which 
the  Legislature,  if  untrammeled  by  the  Constitution,  are  not  justifiable  in 
imposing  upon  the  people  of  this  Commonwealth.  Let  us  examine  this 
item  of  expense.  By  the  report  of  the  Adjutant  General  to  the  Legisla- 
ture in  1836,  he  estimates  the  number  of  militia  in  the  Commonwealth 
at  212,610  men.  Those  militia  men  are  called  on  to  train  twice  a  year, 
or  pay  an  eqeivalent  therefor.  Estimating  their  loss  of  labour  and  expense 
they  are  subjected  to,  at  one  dollar  a  day  per  man,  makes  the  annual  amount 
of  expense  and  loss  of  labour  to  the  ])eople  of  the  Slate,  $42.^^,220.  In  ad- 
dition to  this,  there  is  an  annual  draft  for  militia  expenses  upon  the  State 
Treasury,  of  more  then  $20,000;  last  year  it  was  upwards  of  $29,000. 

By  the  report  of  the  Auditor  General  to  this  Convention,  it  appears 
that  the  amount  draw^n  from  the  State  Treasury  for  the  support  of  the 
militia,  other  than  that  received  for  their  support  in  time  of  war,  from  1790 
to  November  1836,  is  $722,157  15 

The  amount  of  militia  fines  imposed  during 

the  same  period  is,  $587,359  33 

Deduct  exonerations,  103,712  98 

Leaves 425,446  35 

Amount  of  exempt  fines  for  the  same  period,    $292,223  36 
Deduct  exonerations,  112,715  78 

Leaves 179,507  50 

Making  the  whole  amount  of  mititia  expenses  accruing  since  the  adoption 
of  the  present  Constitution,  $1,127,148  69,  exclusive  of  the  expenses  incur- 
red during  the  late  war,  and  exclusive  of  the  loss  of  useful  labor  to  the 


PENNSYLVANIA  CONVENTION,  1837.  W 

Commonwealth,  and  the  expenses  attendant  upon  milita  trainings ;  and 
much  of  this  enormous  amount  comes  from  the  poor  whose  labour  is  their 
all,  and  the  sole  means  of  providing  their  famiUes  with  bread. 

But  this  is  not  alL     There  is  a  view  of  this  subject  to  be  taken,  of  much 
more  importance  than  the  mere  matter  of  dollars  and  cents.     Militia  train- 
ings are  found  to  be  the  prolific  source  of  vice,  and  the  permanency  of  the 
Republic  depends   upon  the  virtue  of  its  citizens.      All  history  tells  us 
that  no  Commonwealth  can  exist  when  the  morals  of  the  people  are  cor- 
.mpt.     It  is  then  the  sacred  duty  of  legislators,  by  closing,  as  far  as  prac- 
ticable, all  avenues  to  vice,  and  to  give  to  our  institutions  that  permanency 
to  which  their  excellency  entitles  them.     If  then  there  is  no  necessity  for 
militia  trainings  in  times  of  peace  ;  if  they  may  be  dispensed  with  advan- 
tageously to  the  people,  or  if  they  have  failed  to  secure  discipline  and 
organization,  the  objects  of  their  institution,  then  it  is  desirable  to  give 
to  the  Legislature  a  discretionary  power  to  dispense  with  them  in  times 
of  peace.     It  would  annually  save  much  valuable  labour  and  many  thou- 
sand dollars  to  the  Commonwealth.     The  poor  man  would  be  relieved 
from  the  burthen  of  militia  trainings  which  now  affect  him  as  a  heavy  and 
most  unequal  tax.     And  those  who  are' conscientiously  scrupulous  to  bear 
arms,  would  not  be  harrassed  by  those  violations  upon  their  consciences 
which  the  collection  of  militia  fines  inflicts.     The  occasion  sir,  ought  to 
be  pressing  indeed  which  could  justify  an  interference  with  the  rights  of 
conscience.     Those  rights  which  were  reserved  to  the  citizens  by  William 
Penn,  the  founder  of  the   Colony  of  Pennsylvania,   recognized  by  the 
Constitution  of  1779,  and  incorporated  in  the  bill  of  rights  in  the  present 
Constitution.     If  sir,  by  the  continuance   of  this   provision  in  our  Con- 
stitution, a  most  respectable  body  of  christians  be  oppressed,  it  would  be 
most  despotic ;  remove  the  Constitutional  trammel  from  the  Legislature,  and 
public  sentiment  would  constrain  them  in  times  of  peace  to  dispense  with 
militia  trainings. 

Mr.  Fuller  moved  to  amend,  by  striking  out  the  whole  of  the  section, 
after  the  words  *'  section  14,"  and  inserting  in  lieu  thereof,  the  words 
following,  viz  :  '*  The  freemen  of  this  Commonwealth  shall  be  enrolled 
and  organized,  to  be  disciplined  for  its  defence  as  may  be  provided  by 
law." 

The  chair  decided  the  motion  to  be  out  of  order,  as  it  did  not  pro- 
pose any  amendment  to  the  amendment  of  the  gentleman  from  Phila- 
delphia. 

Mr.  Fuller  suggested  that  as  it  had  been  read,  the  amendment  ought  to 
be  accepted  by  the  gentleman  from  Philadelphia,as  a  modification  of  his  pro- 
position. [Mr.  Brown  here  expressed  dissent.]  As  his  suggestion  was  not 
accepted,  he  hoped  that  the  amendment  of  the  gentleman  from  Philadel- 
phia, would  not  be  agreed  to. 

Mr.  Brown  suggested  that  the  gentleman  could  offer  the  proposition 
as  a  substitute,  for  so  much  of  the  section  as  would  remain,  when  his 
amendment  was  agreed  to. 

Mr.  Fuller  signified  his  intention  to  do  so,  and  asked  the  gentleman 
to  withdraw  his  motion  to  enable  him  to  substitute  his  proposition.  He 
would  make  it  obligatory  on  the  Legislature  to  enrol  and  organize  the  mili- 
tia, leaving  it  optional  with  that  body  to  discipline  them  or  not.     This  he 
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believed  would  meet  the  views  of  a  majority  of  the  committee.     The  Con- 
stitution as  reported  read  thus :    "  The  freemen  of  this  Commonwealth 
shall  be  armed,  organized  and  disciplined,  when  and  in  such  manner,  as 
the  Legislature  may  heieafter  by  law  direct."     The  word  **  when"  was 
the  point  on  which  the  whole  question  turned.     He  had  doubts  whether 
the  language  of  the  Constitution  was  sufficiently  explicit.     It  might  be- 
come a  subject  of  debate  with  the  Legislature,  whether  they  had  the  au- 
thority to  discipline  the  militia.     His  object  he  explained  to  be,  in  the  first 
place,  to  make  it  obligatory  on  the  Legislature  to  have  the  militia  enrolled 
and  organized.     He  would  then  leave  it  to  the  Legislature  to  regulate  the 
discipline,  as  they  might  think  best.    The  Legislature  would,  at  all  times 
be  governed  by  the  will  of  the  people,  and  therefore  this  discretion  might 
be  safely  left  in  their  hands.     He  thought  this  would  meet  the  object  of 
the  gentleman  from  the  county  of  Philadelphia.     The  obligation  to  enrol 
and  organize,  and  the  power  of  the  Legislature  to  discipline  the  militia, 
he  could  never  give  up.     Enrolment  was  merely  for  the  purpose  of  gain- 
ing the   knowledge  of  the  number  of  citizens  capable  of  bearing  arms, 
and  there  was  a  distinction  between  enrolling  and  organizing.     He  desired, 
before  he  resumed  his  seat,  to  throw  out  an  idea  concerning  the  society 
of  Friends.     The  ground  of  complaint  made  by  this  society,  was  that  the 
Legislature  was  tied  up  by  the  Constitution,  and  could  not  act  to  relieve 
them  from  the  penalty  of  declining  personal  service,  if  disposed  to  do  so. 
The  amendment  would  release  the  Legislature  from  this  fetter,  and  leave 
them  at  liberty  to  grant  such  privileges  as  they  might  think  fit.     It  would 
therefore    answer  every  purpose   that  the    society   of    Friends    wish, 
by  placing  tliem  in  the  hands  of  the  Legislature.     If  he  could  gain  his  ob- 
ject by  the  course,  he  would  move  to  strike  out  the  section  as  reported, 
and  then  substitute  his  own  proposition  in  a  modified  form. 

Mr.  Cummin  congratulated  himself  that  the  whole  of  the  proofs  and 
arguments  he  had  brought  forward  were  uncontradicted.  He  now  rose  to 
wipe  away  a  stain  which  had  been  cast  upon  him.  The  gentleman  from 
Chester,  and  the  gentleman  from  Philadelphia,  had  charged  him  with  say- 
ing all  who  do  not  go  out  to  the  field  are  infidels.     He  did  not  say  so. 

Mr.  BiDDLE,  If  the  gentleman  from  Juniata,  alludes  to  me,  he  must 
suffer  me,  with  the  greatest  respect,  to  disclaim  having  applied  any  such 
expression  to  him. 

Mr.  Cummin  said,  he  did  not  allude  to  the  gentleman  from  Philadelphia. 
He  then  read  an  extract  from  the  memorial  of  the  society  of  Friends,  to 
show  that  it  was  the  language  of  that  document,  and  not  his  own,  which  the 
gentleman  had  laid  hold  of.  He  had  said  that  it  was  the  belief  of  the  soci* 
ety  of  Friends,  that  all  wars  are  anti -christian.  Then  he  had  said,  in  his 
comment  on  this  belief,  that  in  this  view,  all  who  voted  for  wars  are 
infidels,  because  there  could  be  no  third  party.  There  could  only  be 
christians  and  infidels.  It  was  wrong  to  charge  him  with  applying  the 
word  infidel  to  any.  These  memorialists  used  the  language  themselves, 
and  he  must  stand  acquitted  of  the  charge.  The  charter  of  William  Penn, 
contradicted  what  these  petitioners  advanced,  and  expressed  what  he  (Mr. 
C.)  had  said.  The  State  of  Pennsylvania  was  established  on  warlike 
principles.  The  grant  was  made  to  William  Penn,  on  account  of  warlike 
exploits  achieved  by  himself  and  his  family.  [Here  Mr.  C.  read  the  first 
section  of  tlie  grant.]     The  society  of  Friends  had  pleaded  under  the 
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grant  of  William  Penn,  and  they  were  unable  to  show  from  a  single  sen- 
•  tence  in  that  grant,  that  he  intended  that  aay  portion  of  the  people  should 
be  exempted  from  paying  their  just  dues  to  the  government.  Pennsylva- 
nia being  a  military  Slate,  they  who  were  the  descendants  from  its  founder 
ought  not  to  be  contending  for  any  such  principles  as  these  petitioners 
asked.  Mr.  C.  then  read  a  further  extract,  being  the  16th  section  of  the 
grant,  in  order  to  refute  the  idea  that  there  was  intended  to  be  any  excep- 
tion granted  to  any  class,  from  paying  an  equivalent  for  personal  service. 
It  was  considered  enough  if  the  society  who  had  conscientious  scruples, 
got  rid  of  the  personal  service.  There  was  not  a  word  in  the  law  to  sup- 
port them  in  their  claim  to  be  released  from  the  payment  of  this  equiva- 
lent. 

What  will  the  petitioners  say  to  this  clause  ?  Gan  they  get  over  it  with  all 
their  sanctity  of  pretensions  to  be  elevated  above  the  other  citizens  of 
America  and  Europe.  Their  pretensions  are  unfounded,  and  it  is  a  shame 
for  them  to  ask  for  that  which  is  denied  to  all  our  other  citizens.  Common 
sense  should  teach  them  otherwise  than  to  ask  such  privileges.  By  the 
16th  section  of  this  charier,  power  is  given  unto  **  William  Penn,  his  heirs, 
and  assigns,  by  themselves  or  their  captains,  or  officers,  to  levy,  muster 
and  train  all  sorts  of  men,  of  what  condition,  or  wheresoever  bom  in  the 
Province  of  Pennsylvania,  for  the  time  being,  and  to  make  war,  and  pur- 
sue the  enemies  and  robbers  aforesaid,  as  well  by  sea  as  by  land ;  yea, 
even  without  the  limits  of  the  said  Province,  and  by  God*s  assistance,  to 
vanquish  and  take  them,  and  being  taken,  to  put  them  to  death  by  the  laws 
of  war,  or  to  save  them  at  their  pleasure ;  and  to  do  all  and  every  other  act 
and  thing  which  to  the  charge  and  office  of  a  Captain  General  of  an  army 
belongeth  or  hath  accustomed  to  belong,  as  fully  and  freely  as  any  Captain 
General  of  an  army  hath  ever  had  the  same."  It  will  be  seen  therefore, 
by  this  paper,  that  William  Penn  never  took  such  a  ground  as  is  now  takea 
by  these  petitioners  ;  and  as  he  had  said  before,  he  would  say  now, 
that  until  their  men  can  show  that  an  attempt  has  been  made  to  prevent 
them  from  worshipping  God  according  to  the  dictates  of  their  own  con- 
sciences, they  have  no  right  to  complain,  and  certainly  we  have  never  made 
aqy  such  attempt  as  that  lo  interfeie  with  their  conscientious  belief.  The 
power  is  granted  in  this  charter  to  William  Penn,  to  act  as  Captain  Gen- 
eral, and  to  train  all  men — pursue  the  enemies  of  the  Stale, — vanquish  and 
take  them,  and  put  them  to  death  by  the  laws  of  war.  Is  this  not  a  con- 
tradiction of  these  petitioners  to  all  intents  and  purposes  ?  He  should  like 
to  know  how  gendemen  would  get  out  of  this.  It  was  just,  right 
and  proper  that  all  men  should  be  subjected  to  the  laws,  and  that  all 
should  pay  their  proportion  toward  the  maintenance  of  the  government, 
and  the  defence  of  the  Commonwealth.  We  had  the  highest  authority 
for  this,  yea,  even  authority  from  on  high.  The  scriptures  said  "Let 
every  soul  be  subject  unto  the  higher  powers,"  and  "they  that  resist  shall 
receive  damnation."  These  men,  then,  ought  to  submit  to  the  powers  of  the 
government,  and  the  laws  of  their  country,  if  they  wish  to  be  the  followers 
of  the  Prince  of  Peace.  Their  resistance  is  rebellion  against  the  laws  of 
the  land,  which  is  worse  than  wichcraft.  The  language  of  the  Scripture  was 
strong  andemphatic,and  in  direct  contradiction  of  the  prayer  of  these  petition- 
ers. The  language  of  the  charter,  too,  was  in  contradiction  of  their  prayer. 
William  Penn  never  gave  them  the  grant  which  they  here  contend  for. — 
It  was  not  to  be  found  in  any  of  the  engagements  of  the  Government  of 
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England  with  him,  nor  was  it  to  be  found  in  any  engagements  of  his  with 
the  people  of  Pennsylvania.  War  was  lawful  and  justifiable,  and  he  had 
clearly  proven  on  a  former  occasion  that  the  followers  of  the  Prince  of 
Peace  fought  the  battles  of  their  country.  It  was  clear,  therefore,  that  all 
persons  should  be  held  to  defend  their  country,  and  upon  their  failing  to 
do  so,  let  them  pay  an  equivalent.'j  He  wished  now  to  say  a  few  words  to 
the  gentleman  from  Northampton,  (Mr,  Porter,)  who  had  introduced  a 
new  doctrine  in  relation  to  military  law.  That  gentleman  was  for  reject- 
ing entirely  our  militia  trainings  and  organization.  Mr.  C.  was  prepa- 
red to  show  that  this  militia  system  operated  in  a  most  beneficial  manner; 
that  it  had  existed  for  many  hundreds  of  years,  and  that  four  kings  had 
been  redeemed  from  slavery  by  it.  Yet  the  gentlemen  from  Bucks,  from 
Northampton  and  from  Chester,  could  see  no  necessity  for  militia  train- 
ings. 

Mr.  Porter,  of  Northampton,  explained.  He  had  expressed  no  senti- 
ment whatever,  derogatory  to  the  character  of  the  militia  of  the  country. 
He  desired  to  cherish  them  at  all  times, 

Mr.  Cummin  :  You  admit  that  you  preferred  the  volunteer  to  the  mili- 
tia system.  As  to  the  miliiia,  Mr.  C.  believed  it  was  the  bulwark  of  the 
nation.  He  believed  such  exploits  had  been  performed  by  the  militia, 
organized  as  miliiia,  that  every  nation  on  earth  was  satisfied  of  their  effi- 
ciency. They  had  been  spoken  of  here  contemptuously,  and  alluded  to 
as  corn-stalk  militia.  Gentlemen  should  recollect,  however,  that  it  was  a 
railitia-man  who  brought  down  Gen.  Ross,  whose  death,  perhaps,  saved 
millions  for  our  citizens  and  our  country.  This  was  a  matter  that  should 
not  be  looked  over.  We  know  there  is  one  set  of  men  in  this  country 
•who  are  opposed  to  self-defence  ;  and  another  who  were  in  favor  of  being 
at  all  times  ready  for  the  fate  of  battles.  This  latter  class  are  the  true 
friends  of  the  country  ;  they  are  the  men  to  be  depended  upon  in  the  time 
of  need,  and  they  are  the  men  who  save  the  country  when  the  day  of 
trial  comes.  How  soon  we  may  have  a  war,  no  man  knows  ;— 
and  the  prophetic  warning  of  the  Father  of  his  Country  was,  to 
prepare  for  war  in  time  of  peace.  We  see  a  spark  of  war  still  unextin- 
guished in  Florida,  and  no  man  can  say  how  our  difHculties  may  terminate 
with  Mexico.  Let  us  then  cherish  our  ancient  militia  system,  which  has 
shed  lustre  upon  our  arms  on  a  hundred  battle-fields.  Every  gentleman  will 
recollect  that  it  was  militia-men — aye,  unorganized,  corn-stalk  militia-men» 
if  you  please,  who  captured  Major  Andre,  at  a  lime  when  our  great  Cap- 
tain General  was  in  danger  of  being  taken,  and  all  the  gold  of  foreign 
mercenaries  could  not  efl'ect  a  release  of  the  captive.  Those  militia-men 
did  an  act  which  was  worth  countless  millions  to  this  favored  land.-— 
Had  Washington  been  taken  and  Andre  escaped,  where  would  have  been 
our  independence,  and  those  glorious  institutions  which  are  looked  to  as 
a  refuge  for  the  oppressed  of  all  nations.  The  gentleman  from  the  county 
of  Philadelphia,  (Mr.  Martin,)  had  replied  to  some  of  his  remarks  on  yes* 
terday,  and  had  made  so  free  as  to  say  that  he,  (Mr.  C.)  had  never  been 
in  service  and  never  fought.  Now  all  he  had  to  say  in  reply  to  that  gen- 
tleman, was,  that  he  was  a  little  mistaken,  as  he  was  very  often  mist^en 
— and  he  would  advise  that  gentleman  in  future  never  to  make  charges 
unless  he  was  ready  to  lay  his  finger  on  the  proof,  as  he,  (Mr.  C)  was 
not  in  the  habit  of  stating  things  unless  he  could  prove  them.     It  was 
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uieless  for  him  to  go  over  the  argument  which  the  gentleman  from  Centre, 
(Mr.  Smith,)  made  on  yesterday,  as  that  gentleman  had  argued  the  ques- 
tion with  such  effect  as  to  make  it  entirely  unecessary  for  him  to  do  so. 
He  therefore  would  conclude  by  merely  expressing  the  hope  that  the 
amendment  of  the  gentleman  from  the  county  of  Philadelphia  might 
prevail. 

Mr.  Jenks  said  the  gentleman  from  Juniata,  (Mr.  Cummin,)  had  entire- 
ly misapprehended  him.  So  far  from  speaking  disrespectfully  of  the 
militia  of  the  Commonwealth,  he  would  say  that  no  man  in  the  Conven- 
tion had  a  higher  or  more  exalted  opinion  of  their  patriotism  and  devotion 
to  country.  He  threw  out  no  such  idea,  because  if  he  had  done  so,  he 
should  have  considered  that  he  was  doing  the  yeomanry  of  the  country 
great  injustice.  He  believed  they  were  competent  on  all  occasions,  im- 
pelled by  that  patriotism  which  is  inherent  in  the  breast  of  every  Ameri- 
can, to  lepel  all  attacks  upon  their  country,  let  them  come  from  what 
quarter  they  may.  He  had  not  lost  confidence  in  the  militia,  and  there 
was  not  so  much  difference  between  the  gentleman  from  Juniata  and 
himself,  as  the  gentleman  supposed.  All  the  difference  was  that  he  did 
not  believe  that  constant  habit  of  training  was  necessary  to  prepare  them 
to  meet  the  enemy  successfully.  It  was  a  kind  of  training  and  subordi- 
nation which  freemen  will  not  be  subjected  to  in  times  of  peace,  and  he 
therefore  hoped  that  it  might  be  abolished. 

Mr.  Chandler,  of  the  city  of  Philadelphia,  rose  to  make  an  explana- 
tion.    The  gentleman  from  Juniata,  (Mr.  Cummin,)  had  mistaken  a  re- 
mark he  had  made  on  yesterday,  in  relation  to  the  word  infidel.     That 
gentleman,  as  he  thought,  agreed  that  the  petitioners  to  this  Convention 
on  the  subject  under  discussion,  many  of  whom  he   had   the  honor  to 
represent  in  part,  had  cast  an  imputation  of  infidelity  upon  all  who  did  not 
hold  their  doctrines.     He  wished  to  free  this  highly  respectable  class  of 
our  citizens  frjom  this  charge.     The  gentleman  from  Juniata,  will  under- 
stand that  that  was  intended  but  as  a  profession  of  their  belief,  and  that 
such   profession  was   not  considered   as    tending  to  impute   infidelity 
to  those  who  acted  differently  from  those  who  made  this  profession. — 
He  very  much  doubted  if  there  was  a  clause  in  the  existing  Constitution, 
which  would  require  the  gentleman  from  Juniata,  and  every  other  member 
of  the  Convention,  to  worship  in  a  particular  church,  as  for  example  the 
church  at  the  foot  of  the  hill,  (the  Catholic,)  whether  he  would  not  decline 
doing  so,  and  ask  to  have  it  removed  from  the  Constitution,  because  he 
believed  the  doctrines  of  that  church  inconsistent  with  the  christian  doc- 
trines.    This  would  be  exercising  the  free  right  of  conscience,  but  would 
any  one  say  the  gentleman  was  charging  the  members  of  that  church  with 
infidelity  ?     By  no  means.     He  knew  not  what  was  the  gentleman's  pe- 
culiar creed,  nor  did  he  know  whether  the  gentleman  cared  what  his  was ; 
but  his  heart  was  so  full  of  the  milk  of  human  kindness,  that  he  was  willing 
the  gentleman  should  worship  where   he  chose,  and  how  he  chose; — 
provided  he  did  not  trench  upon  or  disturb  his  church,  or  his  mode  of 
worship.'    The  gentleman   had   quoted  very  liberally  from   the   sacred 
volume,  to  show  that  war  and  military  discipline  was  consistent  with  true 
religion.     Now,  we  may  go  to  the  same  good  book  and  quote  certain 
passages  which  will  prove  that  all  men  shall  go  up  and  worship  in  one 
temple ;  but  in  practice  on  this  earth,  no  one  would  ever  think  of  such  a 
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thing.  Then  as  we  cannot  all  agree  as  to  our  mode  of  worship,  it  becoaies 
the  established  rule  in  our  country,  that  every  man  shall  worship  God 
where  and  how  he  pleases,  provided  he  does  not  interfere  with  the  mode 
of  worship  of  his  neighbors.  He  considered  that  men  should  not  only  be 
allowed  to  worship  God  in  the  manner  they  saw  best,  but  that  they  might 
have  the  privilege  of  exercising  the  right  of  conscience  in  every  respect, 
without  restraint.  He  hoped  that  the  gentleman  from  Juniata  might  not 
hereafter  charge  a  highly  respectable  class  of  citizens  as  charging  infidelity 
upon  all  who  did  not  concur  with  them  in  their  religious  opinions. 

Mr.   Banks  could  not  for  his  own  pait  see  the   propriety   of  talk- 
ing about  the    christian  religion    or  the    opinions   of   one  church     or 
another  in  connexion  with  the  question  pending  before  the  committee. — 
The  motion  made  by  the  gentleman  from  the  county  of  Philadelphia,   is 
to  strike  out  a  portion   of  the  fourteenth   section  of  the  report    of  the 
standing  committee  relative  to  the  arming,   organizing,  equipping   and 
disciplining  the  militia,  and  in  his  opinion,  it  was   perfectly  immaterial 
whether  the  motion  prevailed  or  not.     If  it  should  prevail,   and    if  the 
committee  should  agree  to  strike  out  this  part  of  the  report,  he  did  not 
know  that  there  would  be  any  thing  gained  by  the  society  of  friends  or 
any  other  society  in  relation  to  exempting  them  from  militia  duty.     If 
then  there  would  be  nothing  gained  by  it,  he  could  not  see  the  necessity 
of  adopting  it.     The  fraraers  of  the  existing  Constitution,   undoubtedly 
intended  this  latter  sentence  in  the  clause  as  a  qualifying  sentence  in  the 
section,  and  any  one  who  u  ould  read  the  whole  section  carefully,  would 
see  at  once  the  propriety  of  this  portion  of  the  section  remaining  as  it  is. 
If  the  previous  part  of  the  section  was  to  remain,  it  should   be  followed 
by  the  sentence  proposed  to  be  stricken  out.    If  that  portion  was  stricken 
out,  there  would  have  to  be  an  entire  modification  of  tlie  remaining  part. 
It  must  be  entirely  changed,  but  no  gentleman  has  proposed  an  amend- 
ment for  the  whole.     The  whole  section  is  as  follows  :    **  The  freemen 
of  this  Commonwealth  shall  be  armed,  organized  and  disciplined  for  its 
defence,  when  and  in  such  manner  as  the  Legislature  may  hereafter  by 
law  direct.     Those  who  have  conscientious  scruples  to  bear   arms   shall 
not  be  compelled  to  do   so,  but  shall  pay  an  equivalent  for  personal 
service."     Now  this  latter  clause  is  a  saving  clause  from  the  operation  of 
the  previous  part.     Unless  the  Legislature  are  somehow  restricted,   they 
may  compel  every  man  in  the  Commonwealth  to  bear  arms,  whether  he 
belongs  to  the  society  of  Friends,  the  Dunkers,  Ominists,  Menonists,  or  . 
any  other  society.     Unless   something    of   this  kind  is  left  in  the  Con- 
stitution, the  rights  of  these  people  will  be  left  entirely  at  the  mercy  of 
the  Legislature.     What  is  to  shield  them  from  the  operations  of  any  law 
the  Legislature  may  see  proper  to  enact  in  relation  to  this  matter,   if«.thiB 
clause  is  stricken  out.     He  looked  at  the  previous  part  of  the  section,  and 
he  believed  this  clause  was  like   the  Crow   country — precisely  where  it 
ought  to  be.     He  remembered  to  have  read  an  anecdote  of  Bonnerilles 
in  relation  to  an  Indian  chief,  of  the  Crow  tribe,  and  the   Crow  country. 
The  old  chief  said  the  Ciow  country  was  precisely  in  the  right  place.— 
If  it  was  any  further  north  it  would  be  too  cold,  and   if  it  was    any 
further  south  it  would  be  too  warm  for  the  Crows — so  that  it  was  precise- 
ly in  the  right  place.     So  with   this  provision,  it  was  just  in  the  right 
place.     He  was  not  desirous  to  impose  any  onerous  duties  on  any   class 
of  citizens  which  ought  not  to  be  imposed  upon  them.     The  persons  and 
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properties  of  all  should  be  respected.  His  desire  was  that  all  should  be 
treated  alike,  as  government  was  founded  for  the  protection  of  the  persons 
and  property  of  all  alike  ;  therefore  he  was  opposed  to  removing  this 
clause.  In  relation  to  our  militia  system,  some  gendemen  seemed  to 
think  it  was  not  a  good  one — that  it  has  not  worked  well — that  militia  do 
not  conduct  themselves  as  they  should — that  militia  trainings  present 
scenes  of  vice,  dissipation  and  riot.  He  did  not  know  how  it  was  in 
other  parts  of  the  State,  but  he  knew  that  the  militia  in  his  section  of 
country  conducted  themselves  with  as  much  order  and  propriety,  as  that 
of  any  equal  number  of  men  congregated  for  any  other  purpose.  There 
was  no  riotous  conduct  at  militia  trainings,  generally  speaking.  At  least 
no  more  than  on  election  days,  public  vendues  or  other  public  meetings. 
Wherever  large  bodies  of  men  collect,  there  will  be  some  litde  distur- 
bance, but  there  will  be  no  more  disturbance  at  a  militia  training,  than  at 
any  other  public  assembly  of  an  equal  number  of  men.  He  regarded 
the  militia  as  the  bulwark  of  the  nation,  and  went  for  continuing  and 
cherishing  militia  organization,  both  in  the  ordinary  mode  and  by  the 
encouragement  of  volunteers.  He  regarded  the  volunteers,  however,  as 
no  better  than  the  militia.  He  regarded  a  volunteer  company  as  no  better 
than  a  neighboring  company  who  carried  corn  stalks  or  bean  poles,  if  you 
please.  In  times  of  war  we  had  found  that  the  volunteers  conducted 
themselves  no  better  than  those  who  stood  beside  them,  with  half  a  coat 
or  with  no  coat  at  all.  How  was  it  with  reference  to  our  last  war. — 
The  volunteers  who  marched  from  our  own  State  conducted  themselves 
no  better  at  Black  Rock  than  the  militia  who  were  marched  into  the  west- 
em  country  under  General  Harrison.  We  all  know  that  the  militia 
performed  their  part  better  than  did  the  volunteers,  for  they,  instead  of 
turning  their  backs  when  brought  to  the  lines,  crossed  them,  marched 
to  M^den,  fought  the  battles  of  their  country  and  did  not  return  until  our 
frontier  was  rendered  safe.  He  knew  there  were  some  of  the  volunteers 
who  were  willing  to  cross  the  lines  and  enter  Canada;  but  he  knew  also 
that  there  were  some  who  would  not  go.  The  militia  and  volunteers  then 
must  be  placed  on  the  same  footing.  You  cannot  make  soldiers  by 
training  them  as  volunteers,  so  that  you  may  as  well  depend  upon  the 
militia  in  time  of  war,  as  upon  volunteers.  He  had  no  doubt  it  was  the 
desire  of  every  member  of  the  committee,  so  to  act  as  to  do  justice  to  all 
classes  of  society  ;  and  he  regretted  very  much  that  there  had  been  an 
attack  made  on  any  class  of  persons,  because  of  their  conscientious 
scruples  in  relation  to  bearing  arms.  He  regretted  also  that  any  class  of 
persons  should  ask  to  be  relieved  from  doing  service  to  their  country,  in 
time  of  need.  He  regretted  it  because  of  the  opportunity  it  gave  for 
abusing  the  privilige.  He  knew  that  conscience  made  cowards  of  us  all. 
He  knew  some  would  avail  themselves  of  the  plea  of  conscience  for  the 
purpose  of  relieving  them  from  the  performance  of  military  service  in 
defence  of  their  country,  and  he  believed  it  would  be  fonnd  when  the 
hour  of  trial  came  that  those  men  who  owned  least  property,  and  were 
farthest  removed  from  honors  and  emoluments  of  office,  would  be  the  first 
to  step  forward  in  defence  of  their  country's  rights  and  the  rights  of  those 
of  their  more  wealthy  neighbors,  who  perhaps  might  desire  to  deprive 
them  of  the  rights  of  freemen  at  the  ballot  box.  If  we  refer  to  the  times 
when  troops  were  raising  for  the  defence  of  our  soil  from  foieign  invasion, 
it  will  be  found  that  the  men  of  small  property  or  of  no  property,  were 
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the  first  to  enter  the  ranks,  although  they  had  the  least  to  protect.  That 
being  the  case,  we  should  extend  to  this  class  of  our  citizens,  all  of  the 
privileges  in  our  power.  The  law  makeriS  of  the  State  should  legis- 
late for  this  class  of  men  in  such  manner  as  to  make  them  feel  that  they 
are  on  an  equality  with  their  neighbors  and  not  treat  them  in  a  manner  to 
make  them  feel  as  though  they  were  eunuchs  or  servants  in  the  Com- 
monwealth. As  he  had  said  before,  unless  some  change  was  made  Ir 
the  previous  part  of  this  section,  he  could  not  see  how  the  latter  part 
could  be  stricken  out.  It  seemed  to  him,  that  the  Constitution,  as  it 
stood,  was  a  sufiicient  protection  to  all  persons.  His  desire  was  to  re- 
spect the  conscientious  scruples  of  all  our  citizens,  but  the  diffieulty 
with  him  was,  as  to  how  this  should  be  effected,  as  the  Constitution 
should  be  framed  for  the  benefit  of  the  greatest  number  of  persons.-— 
Upon  a  reference  to  the  minutes  of  the  Convention  of  1790,  it  would 
be  found  that  this  section  was  adopted  by  a  vote  of  forty-nine  to  ten.— 
This  appears  to  have  been  a  very  decided  majority  in  its  favor.  So  that 
he  thought  it  was  a  tolerable  strong  evidence  of  the  justice  of  it.  He 
thought  the  section  ought  to  be  retained  as  a  whole.  We  are  now,  to  be 
sure,  in  the  enjoyment  of  peace,  but  the  surest  plan  was  to  keep  a  militia 
always  organized,  so  that  they  raiglit  be  speedily  called  into  service, 
when  they  might  be  needed.  His  hope  was  that  we  might  have  no 
quarrelling  among  ourselves,  or  with  any  foreign  nation,  so  that  there 
might  be  no  necessity  for  taking  up  arms  ;  but  whilst  men  are  what  we 
know  them  to  be,  it  is  not  to  be  expected  that  we  shall  have  peace 
forever;  therefore,  the  safest  plan  was  to  prepare  for  war  in  time  of 
peace. 

Mr.  M'Cahen  said  that  after  listening  to  the  argument  of  the   gentle- 
man from  Mifflin,  (Mr.  Banks,)  he  was  at  a  loss  to  know  how  to  vote 
upon  the  ameadment.     From  the  turn  which  this  discussion   hacL  taken, 
it  appeared  to  him  that  the  better  course  would  be  for  the  Convern;ion  to- 
resolve  itself  into   a  court  of  conscience,   and  enquire  how  far    con- 
science was  to  be  respected  and  what  was  to  be  Regarded  as  conscientious 
scruples.     It  is  impossible  for  us  to  tell  what  is  the  wish  of  all  our  fellow 
citizens,  on  this  subject.     It  is  true,  that  the  militia  trainings,  particularly 
in  his  section  of  country,  had  been  a  great  cause  of  excitement ;  but  had 
the  laws  been  faithfully  observed,  he  did  not  believe  that  disgracefol 
scenes   would  have    so   frequently    occurred.     If    militia  men  would 
turn  out  and  elect  good  officers,  there  would  be  more  observers  of  order 
on  training  days.     Conscience  is  a  matter  that  lies  in  every  man's  bosom, 
and  it  is  for  him  to  determine  how  far  his  conscience  will  allow  him 
to  go.     A  man  may  be  conscientious,  scrupulous  about  paying  taxes,  or 
about  obeying  the  law  of  the  Commonwealth,  but  it  does  not  follow  that 
his  conscience  is  entitled  to  respect.     Every  man  is  bound  to  respect  the 
laws.     Every  man's  property  is  protected,  and  every  man  is  bound  to 
contribute  his  share  for  the  common  defence  of  the  country.     The  gor- 
ernment  protects  every  man  in  his  rights,  and  allows  him  to  employ  his 
industry  in  such  manner  as  to  be  of  most  advantage  to  himself,  and  why 
should  any  man  ask  to  be  relieved  from  defending  that  government. 

Mr.  M'Cahbn,  in  continuation,  said  : 

He  was  in  favor  of  the  amendment,  because  it  proposed  to  strike  out  of 
the  old  Constitution  that  which  was  an  unequal  and  partial  law,  which 
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bore  upon  one  portion  of  the  community  and  not  upon  the  whole.  In  all 
matters  relating  to  the  public  defence,  and  to  the  general  concerns  of  our 
government,  all  men  should  be  participants.  Every  man  was  bound  to 
defend  his  home  and  his  fiieside,  and  every  man  who  claimed  the  enjoy- 
ment of  political  rights  ought  to  defend  them.  He  believed  that  the 
respectable  society,  who  petitioned  to  be  relieved  from  military  duty,  did 
not  ask  to  be  relieved  from  the  enjoyment  of  any  political  rights.  They 
did  not  find  these  rights  burthehsome,  nor  opposed  to  the  scruples  of  their 
consciences.  Even  on  election  days,  when  there  were  many  causes  of 
excitement,  they  still  participated  in  those  scenes ;  and  although  he 
esteemed  the  society  of  Friends  as  highly  as  any  other  class  of  men,  yet, 
•n  election  days,  they  were  as  forward  as  any  in  the  assertion  of  their 
rights.  They  knew  what  those  rights  were,  and  were  determined  to 
maintain  them.  If  they  could  be  found  exercising  their  rights  on  election 
ground,  they  ought  also  to  be  required  to  defend  their  country  when 
assailed  by  a  foreign  foe.  The  militia  of  the  Commonwealth  properly 
armed  and  disciplined,  was  the  great  means  of  our  national  defence  ;  and 
it  was  only  those  who  abused  and  ridiculed  the  system,  and  aided  in  the 
election  of  improper  officers  that  brought  discredit  upon  it ;  and  he  was 
aware  that,  in  his  section  of  the  country,  there  were  many  who  contribu- 
ted to  this  discredit,  by  electing  improper  officers.  This  only  proved, 
however,  that  the  system  was  abused.  He  was  in  favor  of  the  amend- 
ment, and  hoped  it  would  prevail. 

Mr.  Reioart,  of  Lancaster,  said  he  was  in  favor  of  the  amendment  of 
the  gentleman  from  Philadelphia  county,  but  for  reasons  different  from 
those  which  had  been  assigned  by  the  gentleman  who  had  just  taken  his 
seat.  He  (Mr.  R.)  intended  to  vote  for  the  amendment,  because  it  would 
leave  all  details  to  the  Legislature  where  they  properly  belonged.  The 
Legislature  had  heretofore  refused  to  interfere  with  militia  trainings,  in 
consequence  of  the  imperative  language  of  the  present  Constitution.  He 
was  willing  that  that  language  should  now  be  so  modified,  as  to  leave  all 
details  to  the  representatives  of  the  people.  When  the  amendment  was 
first  proposed  yesterday,  he  felt  opposed  to  it,  but  subsequent  reflection 
had  changed  his  mind,  and  he  was  now  willing  to  go  for  it.  But,  in 
going  for  it,  unless  the  friends  of  this  proposition  went  one  step  further, 
he  should  hereafter  move  an  amendment.  He  had  no  idea  of  leaving  to 
future  legislation  a  strong  temptation  to  dispense  with  all  militia  trainings 
except  in  case  of  exigency.  The  term  "  exigency"  was  broad  and  in- 
definite; it  meant  a  great  deal ;  and  it  might  be  said  that  it  applied  only 
to  actual  invasion,  or  to  a  time  when  the  enemy  was  at  our  very  doors. 
He  was  therefore  for  restraining  the  Legislature  in  some  degree,  and  not 
for  directing  their  power  to  "  exigencies"  only  ;  but  in  other  matters  he 
was  willing  to  trust  the  representatives  of  the  people  He  was  desirous, 
however,  that  the  matter  should  be  brought  to  a  conclusion  now.  The 
minds  of  the  members  of  the  committee  had  been  drawn  to  this  subject, 
and  they  were  as  ready  now  to  settle  the  important  principle  involved,  as 
they  would  be  at  any  time  hereafter ;  and  if  a  decision  was  to  be  post- 
poned until  the  ninth  article  was  reached,  they  would  then  have  to  raa- 
saek  their  memories  for  the  arguments  which  had  been  urged,  and 
probably  the  whole  discussion  might  be  gone  over  a  second  lime.  It 
(irould  be  better,  therefoie,  to  settle  the  point  at  once. 

The  report  of  the  committee,  continued  Mr.  Reigart,  on  this  subject. 
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numbered  Iwenty-one,  and  which  was  to  be  made  a  part  of  the  ninth. 
article  called  the  Bill  of  Rights,  is  in  the  following  words  : 

"  Those  who  conscientiously  scruple  to  bear  arms  shall  not  be  compel- 
**  led  to  do  so,  nor  pay  an  equivalent  therefor,  except  in  times  of  exigency 
**  or  war."  Of  this  report  I  presume  we  shall  hear  more  when  the  ninth 
article  comes  up,  and  I  am  anxious  to  know  what  can  be  said  in  favor  of 
such  a  report  at  the  present  time,  if  at  all.  I  apprehend  it  will  be  much 
more  in  its  place  here  than  any  where  else.  It  will  not  be  in  its  place, 
on  the  ninth  article,  as  that  article  has  no  reference  to  military  duty.  I 
therefore  expect  to  hear  the  discussion  at  this  time.  To  the  Bill  of  Rights, 
the  people  look  with  great  jealousy ;  and  any  alteration  in  it  at  this  time 
would  be  viewed  as  though  this  body  had  legislated  for  a  particular  class 
of  the  people.  Whilst  I  entertain  a  proper  respect  for  conscientious  scru- 
ples, I  will  not  vote  for  raising  up  a  privileged  class  in  tliis  Common- 
wealth ;  though  I  do  not  suppose  that  such  is  the  design  of  the  friends  of 
this  measure.  If  it  is  so,  we  had  better  know  it  at  once.  Among  my 
constituents  there  are  Menonists,  Ominists  and  Dunkers ;  and  I  have 
myself  sprung  from  the  Menonists  ;  yet  not  a  word  have  you  heard  from 
them.  They  have  always  paid  their  fines.  They  scruple  indeed  to  bear 
arms,  but  they  are  not  chary  of  their  purse.  I  do  not  understand  that 
we  are  asked  by  the  society  of  Friends  to  create  a  privileged  order ;  but 
we  are  called  on  to  refer  the  entire  matter  to  the  Legislature,  and  to  say 
that  the  society  of  Friends  shall  neither  bear  arms  nor  pay  an  equivalent 
therefor,  except  in  times  of  exigeney  or  war.  This  is  leaving  too  much 
to  the  Legislature,  and  I  cannot  go  so  far.  This  report  is  in  strong  direc- 
tory language ;  it  is  an  invitation,  nay,  it  is  a  command  held  out  to  the 
Legislature,  which  says,  you  must  not  impose  any  fines  nor  enact  any 
laws  to  bear  on  those  who  have  conscientious  scruples,  unless  the  enemy 
is  at  your  door,  or  fighting  in  the  town.  Such  will  be  held  to  be  the 
meaning  of  this  sentence,  if  ever  it  should  come  before  the  legislative 
body.  I  am  unwilling  that  any  doubt  should  remain  ;  I  wish  the  whole 
matter  to  be  left  clear  and  intelligible.  It  is  undoubtedly  the  right  of 
every  citizen  to  receive  protection  at  the  hands  of  his  county,  for  his  per- 
son and  property  ;  but  this  protection  must  be  reciprocal.  I  receive  pro- 
tection from  my  country,  and  I  am  bound  to  protect  her  in  return.  But 
here  it  is  said,  perhaps  justly,  that  conscience  interferes  and  says,  you 
must  not  bear  arms,  you  must  not  take  the  life  of  a  fellow-creature  ;  it  is 
not  in  accordance  with  the  principles  of  Christianity  to  tio  so.  It  may  be 
so :  nay,  I  go  farther,  and  say  that  I  believe  it  is  not  in  strict  accordance 
with  the  doctrines  of  Christianity,  yet  such  is  the  infirmity  of  our  natures 
that  we  do  not  practice  its  peaceful  precepts.  But  whilst  I  say  this,  I  say 
to  those  who  hold  these  conscientious  scruples,  you  must  pay  an  equiva* 
lent  for  personal  services.  It  is  not  right  that  I  should  bear  arms,  and 
that  you  should  refuse  either  to  bear  arms,  or  pay  an  equivalent.  It  would 
be  holding  out  an  invitation  to  all  to  come  and  say  they  had  conscientious 
scruples  against  bearing  arms.  I  do  not  believe  that  the  friends  of  the 
petitioners  intended  the  measure  to  bear  such  a  construction ;  but  a  strong 
inference  might  be  drawn,  on  which  the  Legislature  might  dispense  with 
the  matter  altogether,  except  in  cases  of  actual  invasion  or  wan  I  there* 
fore  hope  that  the  amendment  of  the  gentleman  from  the  county  of  Phila- 
delphia, will  be  agreed  to ;  and  that  the  friends  of  the  measure  will  pledge 
themselves  here,  that  when  they  come  to  the  ninth  article,  no  attempt  shall 
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be  made  to  put  any  thing  of  this  kind  into  it.  I  shall  then  be  willing  to 
let  the  section  stand  as  it  is,  although  probably  some  slight  modification 
might  be  necessary.  If  this  is  not  done  by  the  friends  of  the  ineasure,  I 
sh^  at  a  proper  time  offer  an  amendment. 

Mr.  Porter,  of  Northampton,  said  that  as  the  report  of  the  committee 
on  the  ninth  article  of  the  Constitution  had  been  referred  to,  and  as  he 
had  in  somi  measure  been  called  upon  by  the  remarks  of  the  gentleman 
from  Lancaster  (Mr.  Reigart,)  it  became  his  duty  to  say  a  few  words  in 
reference  to  the  subject  contained  in  that  report. 

It  seemed  to  have  been  taken  for  granted,  in  some  way  or  other,  that 
he  was  in. some  measure  the  champion  of  the  society  of  Friends.  Such 
an  impression  might  have  arisen  from  the  fact,  that  he  presented  the  first 
petitioi^  which  had  come  from  the  society  of  Friends  in  reference  to  this 
subject ;  but  he  begged  gentlemen  to  remember  that,  at.  the  time  of  pre- 
senting  that  petition,  he  had  expressly  reserved  to  himself  the  right  to 
such  action  as,  upon  reflection,  he  might  deem  most  proper.  He  stood 
there  wholly  uncommitted  as  to  the  course  he  should  pursue. 

When  the  subject  was  brought  before  the  committee  appointed  on  the 
ninth  article  of  the  Constitution,  and  of  which  he  was  the  chairman,  the 
committee  took  the  matter  into  conbideration  pursuant  to  the  direction  of 
the  Convention.  The  result  of  their  deliberations  would  be  found  in  the 
report  which  the  committee  had  made,  and  which  would  hereafter  come  up 
in  its  proper  place,  if  it  should  not  be  anticipated  by  the  course  of  this 
debate. 

Whatever  might  have  been  the  individual  opinions  of  the  members  of 
the  committee,  courtesy  lequired  that  they  should  report  a  provision  in 
some  degree  favorable  to  the  prayer  of  the  petitioners,  in  order  that  the 
subject  might  be  brought  before  the  Convention,  and  be  there  discussed. 
Such,  at  least,  were  the  views  of  one  of  the  committee — he  alluded  to 
himself;  and  if  he  should  hereafter  be  satisfied  that  the  provision  proposed 
in  the  report  would  be  injurious  to  tlie  interests  of  the  Commonwealth, 
he  would  not  be  found  its  advocate.  The  delegate  from  Luzerne  (Mr. 
Woodward)  had  supposed  some  difiiculty  might  arise  in  the  construction 
of  this  provision,  by  limiting  it  to  times  of  exigency  or  war.  Such  was 
not  the  intention  of  the  committee,  and  such  would  not  be  the  eflfect  of 
the  report  they  had  made.  The  effect  of  that  report  would  be  simply 
this ;  that  although  you  might  enroll,  officer,  and  make  ready  your  militia 
for  the  defence  of  the  country,  yet  where  a  man  entertained  conscientious 
scruples  as  to  bearing  arms,  he  should  not  be  compelled  to  pay  a  fine,  as 
an  equivalent,  in  time  of  peace,  when  it  would  be  supposed  the  mustering 
of  men,  reluctantly  compelled  to  attend  the  trainings,  could  not  result  in 
any  public  good. 

And  here  he  would  correct  a  mistake  into  which  some  gentlemen  had 
fallen,  when  they  drew  a  distinction  between  the  militia  and  the  volun- 
teers. He  included  both  in  the  militia ;  although  he  confessed  he  could 
not  understand  the  logic  which  made  the  services  of  a  volunteer,  who 
came  forward  for  duty  of  his  own  free  will,  less  efficient  tlian  the  servi- 
ces of  men  who  were  compelled  to  perform  the  same  duty.  He  thought 
that  the  volunteer  performed  his  duty  more  cheerfully  than  a  man  who 
vras  brought  out  merely  in  obedience  to  law.     I  draw  no  invidious  dis- 
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tinctions,  said  Mr.  P.,  between  the  one  and  the  other.  But  I  can  point 
to  a  case,  and  I  call  upon  my  friends  who  were  there,  and  who  can  say, 
with  me,  in  the  language  of  the  Mantuan  Bard,  "  all  of  which  I  saw  and 
part  of  which  I  was,"  to  bear  testimony  to  the  truth  of  what  I  say- 
look  to  the  volunteers  at  Camp  Mifflin !  Napoleon  himself  never  had 
more  efficient  or  better  disciplined  troops  than  were  to  be  found  in  that 
camp ;  and  they,  with  one  or  two  exceptions,  were  all  volunteers.  I 
speak  of  what  I  saw  and  know.  I  find  no  fault  with  others ;  but  I  will 
say  that  here  is  proof,  if  proof  were  wanted,  to  convince  the  most  scep- 
tical, that  volunteers,  when  properly  officered,  are  the  most  subordinate 
soldiers  in  the  world.  They  are  freemen  ;  and  it  has  been  well  ob- 
served that  a  freeman's  arm  could  best  defend  a  freeman's  home.»  They 
went  voluntarily  to  work,  with  a  spirit  and  a  patriotism,  the  results  of 
which  no  man  could  doubt.  ♦ 

But  as  to  conscientious  scniples.     He  confessed  that  this  was  a  most 
difficult  question.     No  law  could  be  enacted  of  which  a  bad  man  might 
not  avail  himself,  and  here  lay  the  difficulty  and  delicacy  of  the  subject. 
Ne  man  more  sincerely  respected  conscientious  scruples  than  he  did,  and 
w4iere  a  man  sincerely  entertained  such  scruples,  the  principles  of  our 
Government  said  that  they  should  be  respected.     He  knew  that  many 
men  would  avail  themselves  of  the  exemption  who  were  not  entitled  to  it, 
and  heie  the  great  difficulty  lay.     But  it  was  not  possible  for  a  man  who 
did  not  entertain   these  scruples,  properly   to  feel  and  appreciate    the 
motives  of  the  man  who  did  entertain  them.   For  himself,  he  had  no  such 
conscientious  scruples.     He  never  had ;  but  the   sect,  said  Mr.  P.,  to 
which  I  and  my  forefathers,  and  you  and  your  forefathers  belonged,  had 
held  these  conscientious  feelings,  and  they  became  exiles  from  the  land 
of  their  birth,  in  order  that  they  might  enjoy  the  rights  of  conscience 
unmolested.     1  therefore  cannot  but  feel  and  respect  these  scniples  in 
others,  although  I  may  difier  from  them ;  and  wliilst  I  cannot  accord  in 
sentiment  with  them,  1  will  at  least  give  them  credit  for  honesty  and  sin- 
cerity in  their  faith.     1  do  not  think  it  becomes  any  member  of  this  body, 
whatever  his  own  feelings  may  be,  to  find  fault  with  the  consciences  of 
others.     As  to  the  effiict  which  such  a  provision  might  have  upon  the 
interests  of  the  country,  that  is  a  fair  subject  for  discussion  ;  but  whether 
their  scruples  are  rij^ht  or  wrong,  is  to  me  a  matter  of  no  consequence. 
If  they  are  sincere  in  what  they  believe,  they  are  entitled  to  respect 
How  far  protection  should  be  extended  to  them,  it  is  for  this  body  to 
determine ;  but  that  you  are  bound  to  extend  protection  to  them,  so  far 
as  can  be  done  without  injury  to  the  body  politic,  I  am  free  to  allow.— 
These,  sir,  are  the  principles  which  have  governed  me  ;  and  I  declare 
myself  willing  to  adopt  any  measure  which  can  safely  be  adopted,  to 
protect  them  in  the  enjoyment  of  these  rights  of  conscience.     I  have 
examined  this  subject  in  all  its  bearings  with  some  attention,  in  conse* 
quence  of  the  peculiar  position  in  which  I  stand ;  and  the  result  of  my 
convictions  I  gave  to  the  committee  of  the  whole,  yesterday.     I  would 
not  now  have  added  a  word,  hut  for  the  manner  in  which  I  have  been 
called  upon.     I  have  consulted  with  a  number  of  gentlemen  w^ho  feel 
more  interest  in  this  question  than  I  do ;  and  I  believe  they  have  agreed, 
that,  if  the  amendment  ol  the  gentleman  from  the  county  of  Philadelphia 
shall  prevail,  the  provision  reported  by  the  committee,  shall  not  be  insist* 
ed  on  when  we  come  to  the  Bill  of  Rights.     The  result  will  then  be  that 
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you  leave  the  whole  subject  to  the  Legislature,  and  that  you  do  not  make 
exceptions  in  favor  of  any  peculiar  sect.  All  our  citizens  will  be  placed 
on  one  footing ;  no  privilege  will  be  granted,  and  nothing  will  be  held  out 
as  a  boon  to  particular  classes.  I  hope,  therefore,  that  the  amendment 
of  the  gentleman  from  the  county  of  Philadelphia  may  prevail ;  and  I 
will  say  in  answer  to  the  remarks  of  the  delegate  from  Lancaster  (Mr. 
Reigart)  that,  in  such  event,  the  report  of  the  committee  will  not  be  urged 
when  the  Bill  of  Rights  shall  be  taken  up  for  discussion. 

Mr.  Martin,  of  Philadelphia  county,  said  he  did  not  suppose  that  he 
could  add  2x1^  thing  to  what  had  already  been  said,  calculated  to  have  a 
beneficial  effect  on  the  minds  of  this  committee.  But  he  would  offer  a 
few  remarks,  with  a  view  to  bring  the  committee  back  to  a  right  under- 
standing of  that  which  the  society  of  Friends  had  asked,  and  that  of  which 
they  had  complained ;  so  that  the  committee  might  not,  as  had  heretofore 
been  the  case,  run  into  mistaken  ideas  as  to  the  real  nature  of  the  question 
before  them. 

The  society  of  Friends,  in  the  memorial  presented  here,  complained  of 
mistaken  views  which  had  been  adopted  in  reference  to  themselves,  by 
the  Convention  which  framed  the  existing  Constitution.  This  mistake, 
which  had  crept  into  the  second  section  of  the  sixth  article  of  the  present 
Constitution,  was  a  mistake  of  a  very  serious  charactei,  yet  doubtless 
originated  in  the  most  pure  and  good  intentions.  The  section  provided 
that  the  society  of  Friends  should  not  be  compelled  to  bear  arms,  but  that 
they  should  be  compelled  to  pay  an  equivalent  for  personal  services. — 
Now  the  society  of  Friends  complained,  in  the  petition,  that  that  which 
was  no  doubt  intended  to  be  a  relief,  and  to  prevent  oppression,  had 
actually  become  oppressive  in  its  operations.  Such  was  precisely  the  fact. 
The  Convention  which  framed  the  present  Constitution,  intended  to  ben- 
efit the  societ}'  by  the  provision  therein  inserted ;  but  the  practical  opera- 
tion of  the  provision  had  been  oppressive,  and  had  led  to  all  the  difficulties 
and  prejudices,  fears  and  jealousies,  which  have  existed.  They  had  not 
asked  to  be  made  a  privileged  class,  to  be  exempted  from  the  payment  of 
their  proportion  of  the  l)urihcns  of  the  Government.  It  had  been  stated 
that  if  this  precedent  was  established,  they  would  refuse  to  contribute 
towards  the  expenses  of  the  Government.  Let  us  not  fall  into  a  mistake 
in  this  respect.  If  the  Friends  were  right  in  objecting  to  bear  arms,  and 
they  chose  to  abide  the  consequences,  why  not  let  the  consequences  fall 
upon  them  ?  Why  single  li'.om  out  and  say  that  they  shall  be  the  objects 
of  plunder  and  robbery,  as  i!;ey  had  been  under  the  existing  Constitution  ? 
He  thought  that  no  man  who  would  examine  the  memorial,  could  doubt 
that  the  second  section  of  tlie  sixth  article  of  the  Constitution,  which 
provided  that  they  who  liad  conscientious  scruples  against  bearing  arms, 
should  pay  an  equivalent  for  peisonal  service,  instead  of  being,  as  it  was 
designed  to  be,  a  remedy,  had  proved  deeply  injurious.  And,  whilst  an 
idea  went  abroad  from  this  Convention,  that  the  society  of  Friends  was 
to  be  a  privileged  class,  it  had  a  great  tendency  to  work  injury  to  that 
class.  They  made  no  such  request ;  they  simply  asked  that  no  provisions 
might  be  inserted  on  the  subject.  It  might  not  become  him  to  say  much 
on  this  subject,  particularly  at  the  present  time.  He  had  merely  risen  to 
urge  upon  the  committee  not  to  mis-conceive  the  real  object  which  the 
society  of  Friends  had  in  view,  and  to  insist  that,  in  acting  on  the  question 
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now  under  discussion,  it  should  be  kept  distinct  from  all  consequences 
which  might  follow  in  relation  to  the  Bill  of  Rights. 

Mr.  Darlington,  of  Chester,  said  he  did  not  rise  to  enter  into  an  argu- 
ment, but  merely  to  say  that  the  gentleman  from  Northampton,  (Mr. 
Porter,)  had  spoken  without  authority  from  him,  when  he  stated  that  the 
provision  reported  in  the  Bill  of  Rights,  w^as  not  to  be  insisted  upon.  He 
(Mr.  D.)  wished  now  to  state,  that  he  was  not  committed  by  any  such 
disclaimer.  On  behalf  of  his  constituents,  he  felt  it  essential  that  some 
such  guard  should  be  thrown  around  their  rights,  either  in  the  ninth 
article,  or  in  some  other  place ;  and  he  did  not  wish  to  be  considered  as 
givmg  up,  these  rights. 

Mr.  Porter  said  he  regretted  he  had  so  misunderstood  the  gentleman 
from  Chester,  (Mr.  Darlington.)  In  the  interview  between  them  this 
morning,  he  (Mr.  P.)  had  considered  that  the  views  of  that  gentleman 
were  such  as  he  (Mr.  P.)  had  stated. 

Mr.  Darlington  said  he  could  only  state  that  he  had  had  no  such 
understanding. 

Mr.  Meredith,  of  Philadelphia  city,  said  that  he  could  have  wished 
that  this  discussion  had  been  deferred  until  the  Bill  of  Rights  came  up  for 
consideration,  inasmuch  as  a  petition  on  the  subject  had  been  referred  to 
the  committee  on  the  Bill  of  Rights,  who  had  reported  a  proposition  in 
relation  to  it.  But  as  there  now  appeared  to  be  a  difficulty  between  gentle- 
men of  the  committee  who  made  the  report,  one  declaring  that  the  provis- 
ion should  be  given  up  in  the  Bill  of  Rights,  and  the  other  that  there  was  no 
intention  so  to  give  it  up,  he  thought  that  it  would  be  better  that  the  discus- 
sion should  proceed  at  this  time,  in  order  that  the  question  might  be  finally 
settled. 

The  amendment  now  pending,  proposed  to  strike  out  that  clause  of  the 
Constitution  which  related  to  those  having  conscientious  scruples  against 
bearing  arms.  It  appeared  to  him  that  this  amendment  did  not  present 
the  matter  in  such  a  point  of  view,  as  was  likely  to  meet  the  wishes  of  this 
Convention,  excepting  only  a  small  portion  of  its  members.  Most  of  the 
members  believed  that  the  clause  should  be  altered  ;  some  that  it  should 
be  altogether  struck  out, — but  the  latter  were  few  in  number.  Some 
preferied  that  it  should  stand  as  it  now  stood  ;  and  a  large  portion,  who 
desired  that  it  should  remain  with  some  alteration,  had  not  yet  enjoyed 
the  opportunity  of  expressing  their  opinions.  If  this  amendment  was 
agreed  to — if  the  clause  was  stricken  out,  it  would  be  difficult  to  restore 
it ;  but  all  the  discussion  now  had,  would  be  thrown  away,  and  a  new 
discussion  must  hereafter  arise.  He  trusted,  therefore,  that  the  gentle- 
man from  the  county  of  Philadelphia,  (Mr.  Brown,)  would  withdraw  his 
amendment,  and  thus  allow  such  propositions  to  be  made,  as  would 
meet  the  views  of  different  gentlemen. 

His  own  views  he  would  now  briefly  express.  It  seemed  to  be  conce- 
ded, in  reference  to  the  general  question  of  the  militia,  that  there  was  a 
mistake  in  the  existing  Constitution,  in  the  insertion  of  an  absolute  provision, 
for  arming  and  disciplining  the  militia;  and  he  believed  it  was  agreed 
that  that  provision  should  be  so  altered  as  to  leave  a  discretionary  power 
somewhere  or  other.  All,  he  thought,  agreed  that  the  clause  requiring 
that  the  militia  should  be  armed  and  disciplined,  was  not  proper.     Look- 
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ing  to  this  as  the  basis  of  the  argument,  the  next  question  was,  in  what 
cases  should  the  militia  be  armed  and  disciplined,  and  where  should  the 
discretionary  power  be  reposed  ?  It  seemed  to  him  that  the  Legislature 
was  the  only  body  in  which  it  could  be  reposed ;  but  when  the  Conven- 
tion proceeded  to  give  that  power,  the  question  arose,  was  there,  or  was 
there  not  a  class  of  our  citizens,  in  reference  to  whom  the  power  of  the 
Legislature  ought  to  be  so  limited,  as  to  prohibit  them  from  requiring  that 
the  class  of  citizens  alluded  to  should  bear  arms,  because  of  conscientious 
scruple,  which  ought  not  to  be  violated?  And  this  question  divided  itself 
into  two  branches ;  the  first  having  reference  to  a  time  of  peace,  and  the 
second  to  a  time  of  war.  After  the  experience  of  fifty  years,  for  he 
believed  we  had  no  militia  previous  to  the  Revolution,  he  felt  no  disposi- 
tion to  indulge  in  theoretical  speculation.  He  would  ask  of  what  practical 
use  had  it  been,  to  arm  and  discipline  our  militia,  as  such  by  law,  in  time 
of  peace  ?  .He  would  answer  that  he  defied  any  gentleman  to  shew  a  case 
where  they  had  been  of  any  use  to  'the  country,  either  in  time  of  peace  or 
war.  We  all  knew  what  our  militia  trainings  were.  We  had  heard 
them  repeatedly  described,  and  they  formed  topics  on  which  declamation 
might  be  indulged  to  the  end  of  time.  We  knew  them  ;  we  had  seen 
them ;  we  had  felt  the  evils  which  attended  them,  and  we  knew  that  it  had 
from  time  to  time  been  matter  of  regret  to  the  Legislature  of  our  State, 
that  there  was  in  our  Constitution  an  absolute  provision  which  prevented 
them  from  putting  a  stop  to  these  trainings,  and,  consequently,  to  the 
scenes  of  vice  and  demoralization  by  which  they  were  accompanied. — 
With  this  experience  before  us,  might  we  not  safely  say — without  drawing 
any  line  between  different  classes  of  our  citizens — that,  in  time  of  profound 
peace,  no  citizen,  whether  having  conscientious  scruples  or  not,  should 
be  vexed  by  these  trainings,  or  be  compelled,  against  his  own  will,  to 
attend  them ;  and  leaving  it  discretionary  with  the  Legislature  to  say, 
whether  a  necessity  for  training  existed  or  not.  So  far  as  disciplining  the 
militia  in  time  of  peace  had  ever  been  found  useful,  it  would,  by  such  a 
clause,  be  continued.  By  such  a  clause,  we  should  remove,  for  a  long 
time,  it  were  to  be  hoped,  all  the  difficulties  in  relation  to  those  who  had 
conscientious  scruples  against  bearing  arms,  and  we  should,  at  the  same 
time,  remove  a  great  burthen  from  those  who  had  conscientious  scruples, 
but  who  were  compelled  to  turn  out  without  any  necessity  for  so  doing, 
and  who,  if  they  did  not  turn  out,  would  have  to  pay  to  the  Common- 
wealth a  heavy  fine,  not  only  in  money,  but  in  the  heavier  loss  of  their 
time  and  labor.  What  principle  could  be  injured  by  such  a  provision? 
Why,  he  would  ask,  should  we  saddle  ourselves  with  this  system, 
.  when  every  thing  is  in  a  state  of  profound  quietude  ?  And,  why  should 
we  not  sanction  a  proposition  which  shall  leave  to  every  man  the  privi- 
lege of  arming  himself;  thus  enabling  the  citizens  to  discipline  a  militia, 
if  they  chose  to  do  so,  but  which  the  law  shall  not  compel  them  to  do  ? 
In  the  event  of  the  exigency  of  a  war  arising,  then  it  might  be  well  enough 
that  the  Legislature  should  have  the  power  to  act  on  the  subject.  Accoiding 
to  the  bill  of  rights,  every  man  would  be  left  free  to  act  in  defence  of  his  coun- 
try. The  question  now  was,  what  provision  ought  to  be  inserted  in  the  Con- 
stitution providing  for  the  exigency  of  war  ?  The  gentleman  on  the 
other  side  of  the  house  (Mr.  Reigart)  had  remarked,  that  it  was  difficult 
to  sav  what  was  an  exigency.  But  he  (Mr.  M.)  would  inquire  if  we 
could  do  more  than  leave  to  the  Legislature  of  the  Commonwealth  to  de-^ 
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clare  when  tliat  exigency  existed  ?     We  left  it  to  the  representatives  of 
the  citizens  of  the  State  to  declare  when  that  exigency  shall  exist,  and  to 
declare  that  we  must  look  to  the  defence  of  the  country.     There  would 
be  but  a  small  chance  of  safety  for  us,  if  the  Legislature  would  not  act 
when  an  exigency  should  arise.     He,  however,  could  not  anticipate  such 
a  state  of  things.     Indeed,   he   was   not  willing  to  suppose  that  a  time 
would  ever  arrive  when  the  country  could  not  be  defended,  and  that,  too, 
without  an  entire  revolution  in  our  government.    So  long  as  (and  he  trusted 
that  would  always  be)  the  Legislature  was  composed  of  the   immediate 
representatives  of  the  people,  he  looked  upon  such  an  event  as  utterly  im- 
possible to  arise.     He  would  declare,  then,  that  he  had  no  objection  to 
leave  to  the  Legislature  the  power  to  declare  when  an  exigency   shall 
arise.     It  might  be  asked,  supposing  war  to   take  place, what  shall    be 
done  with  those  who  conscientiously  scruple  to  bear  arms  ?     Shall  we 
say  that  they  shall  pay  an  equivalent  for  their  service,  or  shall  we  undej» 
take  to  say,  by  the  Constitution,  that  they  shall  bear  arms  ?     But,  how 
could  we  say  this  ?     It  was  morally  impossible  to  compel  a  man  to  bear 
arms,  if  he  refuses  to  do  so.  He,  however,  entertained  no  fears  that  those 
who  conscientiously  scruple  to  bear  arms,  would  in  the  moment  of  dan- 
ger, be  found  as  ready  as  any  other  portion  of  citizens,  to  rally  to  the  de- 
fence of  the  country.     It  would  be  unfair  and  uncharitable  to  assume  that 
they  would  not.     The  instinct  of  self-defence  was  as  strong  as  any  in  sur 
nature ;  and  they  would  be  found  as  much  actuated   by  it  as  any  of  us. 
As  that  portion  of  our  citizens,  denominated  the  society  of  Friends,  and 
who,  it  was  known,  entertained  conscientious  scruples  on  this  subject, 
had  been  alluded  to  in  the  course  of  the  present  discussion,  he  would  ask 
gentlemen  what  had  been   the  history  of  their  conduct  from  the  earliest 
periods — from  the  time  of  Penn  to  the  present  hour  ?     At  what  period  of 
emergency  and  of  danger  was  it,  that  the  society  of  Friends  had  been  able 
to  restrain  its  members  from  taking  a  part  in  the  contest  1     With  all  their 
conscientious   scruples,  he  would  repeat  tliat  their  own  body  could  not 
prevent  their  members  from  taking  up  arms.     In  the  year    1743,  when 
Pennsylvania  was  under  Governor  Gaskin,  and  the  mother  country  at 
war  with  France,  George  Baker,  a  Quaker,  spread  a  report  that  a  French 
squadron   was  in    the  Delaware,  when  the  whole  community,  with  the 
younger  branches  of  the  society  of  Friends  in  Philadelphia  and  the  neigh- 
borhood, flew  to  arms.     Such  was  the  very  natural  instinct  of  their  na- 
tures.    The  elder  branches  of  the  society  knew  not  what  to  make  of  this 
extraordinary  movement.      And  how,  he  would  ask,  was  it  during  the 
revolutionary  war  ?     Notwithstanding  scruples  of  conscience,  a  large  por- 
tion took  up  arms  in  defence  of  the  liberty  and  independence  of  their 
country.     He  did  not  speak  of  those  who  permitted  their  conscientious 
scruples  to  prevent  their  shouldering  a  musket,  and  particularly  the  elder 
members — who,  in  all  societies,  are  not  compelled  to  participate  in  ac- 
tual combat — nor,  did  he  speak  of  those  who  remained  at  home  to  dress 
the  wounded  and  take  care  of  the  prisoners,  but  he  spoke  of  those  who, 
in  defiance  of  their  own  rules,  and  from  a  principle  of  self-defence,  rallied 
to   the  protection  of  their  country.     They  are  called  free  Quakers,  and 
adhere  to  most  of  the  principles  of  the  old  Friends.     There  was,  a  few 
years  ago,  a  connection  of  his,  a  Friend,  yet  who  commanded  a  troop  of 
cavalry  during  the  war,  and  fought  with  great  gallantry,  and  after  the 
peace,  rejoined  the  society,  an^  remained  for  many  years  a  much  respec- 
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ted  member  of  it.     He  (Mr.  M.)  would  say,  looking  to  the  history  of  that 
society,  that  they  were  more  distinguished  for  peaceable  pugnacity,  than 
any  in  existence ;  yet  their  whole  action  had  been  continually  at  war  with 
the  opioions  and  prejudices  of  the  world.  If  we  took  them  man  for  man— 
and  there  were  abundant  facts  to  demonstrate  the  truth  of  his  assertion — 
they  would  be  found  to  have  given  personally  their  full  share,  as  a  socie- 
ty, towards  the  defence  of  the  country.     Among  the  generals  of  the  revo- 
lution were  many  Quakers,  to  whom  we  owed  the  regularity,  the  order* 
the  discipline  and  the  determination  and  perseverance  which  was  instilled 
by  them  into  ihe  minds  of  the  troops  under  their  command.     And,  these 
were  the  men  whom  some  gentlemen  wished  to  break  down,  to  annihi- 
late, because  they  entertained  conscientious  scruples  in  regard  to  bearing 
arms.     Who  was  General  Greene  ?     Why,  one  of  the  most  distinguished 
commanders  during  the  revolution,  and  a  Quaker.     It  would  be  found,  on 
examination,  that  the  society  of  Friends  had  furnished  as  many,  if  not 
more  military  commanders,  in  proportion  to  its  numbers,  than  any  other 
religious  denomination  in  the  United  States.    Gentlemen,  he  apprehended, 
would  recollect  the  facts  as  connected  with  the  last  war,  and  the  emer- 
gency which  arose  and  induced  a  split  in  the  society  of  Friends.     The 
North-East  and  North- West  frontiers  were  attacked,  and  notwithstanding 
the  clause  in  the  Constitution  of  Pennsylvania,  not  compelling  those  who 
have  conscientious  scruples  to  bear  arms,  and  although  there  were  plenty 
of  men  ready  to  shed  their  blood  in  defence  of  the  country,  yet  such  was 
the  enthusiastic  and  patriotic  ardour  of  many  of  the  quakers,  they  sacrifi- 
ced their  conscientious  scruples,  and  offered  their  services  in  defence  of 
the  country.     Why,  then,  he  would  ask,  should  any  gentleman  desire  to 
expunge  from  the  Constitution  the  section  in  relation  to  exempting  those 
who  entertain  conscientious  scruples,  from  bearing  arms  ?     He  knew  that 
ihe  gentleman  from  the  county  of  Philadelphia,  who  sat  in  front  of  the 
chair.  (Mr.  Martin j  felt  that  even  if  this  provision  should  remain  in  the 
Constitution,  that  in  time  of  war,  it  would  still  be  a  burden  he  would  like 
to  get  rid  of.     He  (Mr.  Meredith)  maintained  that  we  ought  to  feel  a  re- 
spect for  the  conscientious  scruples  of  men.     But,  whilst  he  did  this,  he 
should  contend  that  where  services  were  not  rendered  in  time  of  war,  an 
equivalent  should  be  paid.     He,  however,  saw  no  reason  why  we  should 
interfere  at  all.     By  doing  so,  we  left  them  in  time  of  war  at  the  mercy 
of  all  the  excitement  of  the  period  against  them.     Now,  he  wished  to 
avoid  this,  and  had  prepared  a  proposition,  which  he  would  offer  when  an 
opportunity  should  occur,  in  such  a  shape  as  to  be  able  to  get  a  vote  taken 
on  it.     It  was  to  provide  that  in  a  time  of  profound  peace  the  volunteer 
system  should  be  allowed  to  go  on ;  that  they  shall  be  assisted  by  the 
public,  if  deemed  proper ;  that  no  one  shall  be  compelled  to  attend  militia 
trainings  or  musters,  nor  be  subjected  to  compulsory  fines :  and  that,  in 
time  of  war,  those  who  have  conscientious  scruples  shall  be  situated  as 
they  are  at  present,  compelled  to  pay  an  equivalent  for  services  which  con- 
scientiously .they  cannot  render.     He,  under  the  present  circumstances, 
should  feel  himself  bound  to  vote  for  the  amendment.     He  thought  the 
existing  provision  in  the  constitution,  as  good  as  any  that  could  be  substi- 
tuted for  it.   If  the  gentleman  from  the  county  of  Philadelphia  (Mr.  Brown) 
would  withdraw  his  amendment,  the  gentleman  from  Fayette  would  then 
have  an  opportunity  of  pressing  his,  which  he  (Mr,  Meredith)  regarded 
to  be  salutary  as  far  as  it  went. 
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Mr.  Brown,  of  Philadelphia  county  said,  that  he  would  like  to  accede 
to  the  wish  of  the  gentleman  from  the  city,  if  he  could,  but  he  thought 
that  the  question  would  be  better  determined  by  taking  the  question  first 
on  this  amendment,  and  afterwards  on  that  of  the  gentleman  from  Fay- 
ette (Mr.  Fuller.)  The  gentleman  from  Chester,  (Mr.  Darlington)  might 
then  call  up  his  amendment,  and  thus  would  the  whole  question  be  before 
the  committee. 

Mr.  Bell,  of  Chester,  remarked  that  if  the  amendment  of  the  gentle« 
man  from  Philadelphia  county  should  succeed,  he  should  move  to  amend 
by  adding  report  21,  if  it  would  be  in  order  to  do  so.  He  would  now  ask 
that  question  of  the  Chair. 

The  Chair  said,  that  it  would  be  for  the  committee  to  say  whether  the 
proposition  was  inconsistent  or  not.  He  considered  it  to  be  in  order  to 
submit  it  to  the  committee. 

Mr.  Clarke,  of  Indiana,  asked  for  the  yeas  and  nays  ;  and,  the  ques- 
tion being  taken,  it  was  decided  in  the  affirmative,  as  follows,  viz  : 

Yeas — Messrs.  Agnew.  Baldwin,  Banks,  Bamdollar,  Bedford,  Bell,  Biddle,  Bigelow, 
Bonham,  Brown,  of  Lancaster,  Brown,  of  Philadelphia,  Carey,  Chambers,  Candler,  of 
Philadelphia,  Chauncey,  Clapp,  Clarke,  of  Beaver,  Clark,  of  Dauphin,  Cleavinger, 
Cline,  Cope,  Craig,  Crum,  Cuinmin,  Cunningham,  Darlington,  Denny,  Dickey,  Dicker- 
son,  Donnell,  Dunlop,  Farrelly,  Forward,  Fuller,  Gamble,  Gearhart,  Gilmore,  Harris, 
Hastings,  Hayhurst,  Hays,  Helifenstein,  Henderson,  of  Allegheny,  Henderson,  of  Dau- 
phin, Hopkinson,  Ingersoll,  Jenks,  Konigmacher,  Long,  Lyons,  Martin,  M'Cahen,  McDow- 
ell, M'Sherry,  Meredith,  Merrill,  Mcrkcl,  Montgomery,  Myers,  Nevin,  Pcnnypacker,  Pol- 
lock. Porter,  of  Lancaster,  Purviance,  Reigart,  Read,  Riter,  Rogers,  Royer,  Russell,  Sae- 
ger,  Scott,  Smith,  Snively,  Stevens,  Thomas,  Weaver,  Young,  Porter,  of  Northampton, 
President  pro  tern — 79. 

Nays — Messrs.  Barclay,  Brown,  of  Northampton,  Clarke,  of  Indiana,  Crain,  Craw- 
ford, Curll,  Dillinger,  Donagan,  Foulkrod,  Fry,  Grenell,  Hicster,  High,  Houpt,  Hyde, 
Keim,  Kennedy,  Kerr,  Krebs,  Magee,  Mann,  M'Call,  Overfield,  Ritter,  Scheetz,  Sellers, 
Seltzer,  Shellito,  Smyth,  Sturdevant,  Taggart,  Woodward — 32. 

Mr.  Read,  of  Susquehanna,  moved  to  amend  the  section  by  striking  out 
all  after  the  word  'nhe,"  in  the  first  line,  and  inserting  '*  citizens  of  this 
Commonwealth  shall  be  enrolled,  and  in  case  of  threatened  invasion,  or 
insurrection,  shall  be  armed  and  disciplined  for  its  defence." 

Mr.  R.  said,  that  this  section,  as  reported  by  the  committee,  had  never 
met  his  approval.     It  was  reported,  however,  in  obedience  to  the  order 
of  the  committee  of  the  whole.     In  his  opinion,  the  change  which  had 
been  made  in  the  very  first  word  of  it,  made  an  essential  difference. — 
The  word  "  freemen"  had  been  struck  out  and  the  word  *'  citizens"  sub- 
stituted for  it,  the  effect  of  which  would  be  to  exclude  **  aliens"   and 
'*  Afiicans."     Now,  he  proposed  to  show  that  we  ought  to  exclude  both. 
By  the  terras  of  the  Constitution,  if  thus  amended,  neither  aliens  nor 
Africans  would  be  recognized  as  citizens  ot  the  Commonwealth.     Why, 
he  would  ask,  should  we  exclude  aliens  ?     In  the  first  place,  we  had  citi- 
zens enough  of  our  own  to  defend  the  country,  without  calling  in  tlie  aid 
of  aliens.     In  the  next  place,  they  might  happen  to  owe  allegiance  to  a 
country,  with  which  we  might  be  at  war.     And,  no  man,  in  his  opinion, 
whose  allegiance  was  due  elsewhere,  was  fit  to  be  a  militia  man,  nor 
should  he  be  entrusted  with  so  important  a  duty.     Again  :  he  might  have 
to   do  an  act  in  pursuance  of  the  laws  of  the  Commonwealth,  which 
would,  perhaps,  subject  him  to  an  ignominious  death  on  the  gallows  as  a 
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traitor,  if  taken  in  arms  against  the  country  to  which  he  owed  allegiance. 
He  conceived  there  was  no  necessity  for  placing  aliens  in  this  unpleasant 
condition— -of  imposing  upon  them  so  cruel  an  obligation  There  could 
be  no  object  in  training  them,  unless  with  a  view  to  having  their  services 
in  time  of  war.  His  opinion  was,  that  we  ought  to  change  the  word 
**  freemen"  to  "  citizens  ;"  and  he  thought  that  the  reasons  which  he  had 
given  were  sufficiently  conclusive  to  induce  gentlemen  to  agree  to  the 
adoption  of  that  course.  With  regard  to  enrolling  the  coloured  population 
of  the  State,  he  would  say  that  it  was  contrary  to  the  common  sense  of 
the  community,  that  coloured  men  should  be  marshalled  and  march  side  by 
aide  with  white  citizens.  Such  a  proposition,  he  was  sure,  was  so  abhor- 
rent to  the  feelings  of  the  people,  that  if  a  provision  were  inserted  in  the 
Constitution  of  that  character,  it  could  not  be  carried  into  effect  by  the 
Legislature.  Although  the  word  *'  freemen"  was  used  in  the  Constitu- 
tion, the  Legislature  finding  it  impossible  to  overcome  existing  prej  udices 
in  relation  t©  associating  with  persons  of  colour,  were  obliged  to  violate  the 
spirit  of  that  instrument  in  passing  the  military  law,  which  provides  that 
aU  free  male  white  citizens  shall  be  enrolled.  In  order,  then,  to  avoid  a 
fature  violation  of  the  Constitution,  which  had  been  found  so  necessary, 
we  should  strike  out  the  word  *'  freemen"  and  insert  "  citizens."  As  to 
militia  musters,  gentlemen  would  perceive,  if  they  examined  his  amend- 
ment, that  it  embraced  the  idea  thrown  out  by  the  gentleman  from  the  city 
of  Philadelphia,  (Mr.  Meredith)  that,  in  a  time  of  profound  peace,  when 
no  man  anticipated  war  or  invasion  or  an  insurrection  in  the  country, 
and  when,  too,  the  Legislature  are  not  willing  to  take  the  responsibility  of 
^ying  to  the  people  that  danger  was  at  hand,  there  should  be  no  militia 
musters.  He  held  that  there  was  no  necessity  for  them  in  these  times, 
and  for  the  last  ten  or  fifteen  years,  they  had  been  productive  of  no  good, 
but  much  evil.  As  to  the  Legislature,  and  no  one  liked  to  take  the 
responsibility  of  saying  that  there  was  a  probability  of  requiring  the  services 
of  the  militia,  he  would  not  wish  to  impose  this  duty  upon  them,  nor 
under  all  the  existing  circumstances,  subject  the  Commonwealth  to  an 
annual  expense,  as  had  been  the  case  for  years,  of  half  a  million  of  dol- 
lars, and  that  for  no  earthly  good,  but  much  evil,  as  iiad  already  been 
stated  by  gentlemen  who  had  spoken  on  this  subject. 

He  hoped  that  his  amendment  would  be  agreed  to  in  its  present  form, 
as  it  would  supercede  t'.ie  question  in  relation  to  conscientious  scruples, 
and  would  satisfy  the  Friends,  as  it  would  relieve  them  and  all  of  us 
from  an  oppressive  and  burdensome  duty,  which  was  wholly  unnecessary 
in  peaceable  times,  and  productive  of  great  immorality. 

Mr.  Meredith,  of  the  city,  remarked  that  he  liked  the  spirit  of  the 
amendment,  but  he  could  not  concur  in  the  proposed  change  of  the  word 
*•  freemen"  for  *'  citizens."  He  thought,  too,  that  we  ought  not  to  prohi- 
bit aliens  who  had  made  this  their  adopted  country,  from  bearing  arms  in 
its  defence  in  time  of  war.  He  did  not  wish  to  affix  a  stigma  upon  them,  by 
putting  any  thing  in  the  Constitution  which  would  induce  the  belief  that 
they  were  not  to  be  trusted  with  arms.  He  thought  that  there  were  but 
few  foreigners  who  came  among  us,  and  acquired  property  and  resided 
here  for  some  time,  who  did  not  feel  a  disposition  to  defend  their  adopted 
country. 

Mr.  M.  would  move  to  amend  the  amendment  by  adding,  *<  the  militia 
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officers  shall  be  appointed  in  such  manner  and  for  such  time,  as  shall  be 
directed  by  law." 

Mr.  Bell  said,  we  had  already  adopted  a  provision  which  superceded 
the  necessity  of  this.  The  6th  section  says :  *'  all  officers  whose  election 
or  appointment  are  not  provided  for  in  this  constitution,  shall  be  elected 
or  appointed  as  shall  be  directed  by  law."  Of  course  this  includes  mili- 
tary officers. 

Mr.  Meredith  said,  that  provision  appeared  to  embrace  civil  officers 
only.  It  had  also  been  proposed  to  alter  that  provision  and  it  might  still 
be  altered.  At  all  events  it  might  be  better  to  provide  separately  for  the 
appointment  of  military  olEceis.  He  would  propose,  however,  to  leave 
the  matter  to  be  thought  of,  between  now  and  Monday  morning,  and  with 
that  view,  he  moved  that  the  committee  rise. 

The  comtoittee  rose ;  and, 

The  Convention  then  adjourned. 


MONDAY,  October  23. 


SIXTH   ARTICLE. 


The  convention  again  resolved,  itself  into  a  committee  of  the  whole, 
Mr.  Chambers  in  tlie  chair,  on  the  report  of  the  committee  on  the  sixth 
article. 

The  question  pending,  being  on  the  motion  of  Mr.  Meredith,  to 
amend  the  amendment  offered  by  Mr.  Read,  by  adding  to  the  end  thereof 
the  words,  **  the  militia  officers  shall  be  appointed  in  such  manner,  and  for 
such  time  as  shall  be  directed  by  law." 

Mr.  Meredith  withdrew  his  motion  to  amend  for  the  present. 

Mr.  Fuller  then  moved  to  amend  the  amendment  of  Mr.  Read,  liy 
striking  out  all  after  the  word  "  the"  in  the  first  line,  and  inserting  in  lieu 
thereof,  the  words  following,  viz :  *•  freemen  of  this  Commonwealth  shall 
be  enrolled  and  organized,  to  be  armed  and  disciplined  for  its  defence  a« 
may  be  directed  by  law." 

Mr.  Fuller  in  explanation  of  his  object,  in  offering  this  amendment, 
said  that  he  was  induced  to  make  the  proposition,  because  he  believed  that 
the  people  did  not  wish  to  dispense  with  the  militia  system,  and  that  they 
would  reject  the  whole  Constitution,  if  the  amendment  of  the  gentleman 
from  Susquehanna  prevailed.  The  enrollment  and  organization  of  the 
militia,  he  considered  as  essential  to  the  best  interests  of  the  State  ;  and 
without  going  into  an  examination  of  the  immoralities  of  trainings,  he 
would  say  that  militia  trainings  in  his  opinion,  were  quite  as  honourable 
as  volunteer  trainings.    Let  it  be  stated  specifically  if  we  shall  have  a  train- 
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ing  once  a  year,  or  even  in  two  or  three  years.  Let  the  people  be  at  lib- 
erty to  say  how  often  they  shall  take  place,  and  he  knew  the  gentleman 
fit)m  Susquehanna  would  agree  with  him,  that  the  people  are  Uie  proper 
authority  to  decido  this  question.  With  respect  to  the  old  Constitution, 
and  the  provision  concerning  the  society  of  Friends,  it  was  all  complete 
as  they  wished  it  to  be.  They  only  asked  that  the  exception  might  be 
stricken  out,  and  the  amendment  was  made  to  accommodate  them.  If 
this  was  all  they  asked,  his  amendment  was  sufficient  They  only  desired 
to  dispense  with  the  exception  which  operated  on  them  as  a  burden,  rather 
than  a  relief,  and  his  proposition  therefore  must  meet  the  approbation  of 
that  society. 

Mr.  Brown,  of  Philadelphia,  said  that  there  seemed  to  be  three  opin- 
ions thrown  out  in  reference  to  this  matter.  The  first  was  that  the  whole 
subject  should  be  left  to  the  Legislature.  The  second  was  that  sugges- 
ted by  the  gentleman  from  Fayette,  (Mr.  Fuller,)  that  the  militia  should 
be  enrolled  and  organized,  and  that  it  should  be  left  to  the  Legislature  to 
direct  when  they  should  be  armed.  The  third  opinion  was,  that  of  the 
gentleman  from  Susquehanna,  (Mr.  Read,)  that  the  militia  should  be  en- 
rolled and  not  officered,  organized  and  armed,  until  the  exigency  should 
require.  He  was  in  favor  of  that  suggestion  which  required  that  the 
militia  should  be  enrolled  now,  and  not  officered,  organized  and  armed, 
until  exigency  required.  He  thought  it  would  not  be  proper  to  officer 
the  militia  generally  in  times  of  peace,  as  those  officers  might  be  good 
for  war.  He  would  therefore  dispense  with  the  officering  the  militia,  until 
they  should  be  called  into  actual  service,  and  then  such  officers  might  be 
selected  as  would  be  competent  to  lead  into  battle.  Therefore,  for  the 
reasons  he  had  given,  he  should  feel  himself  compelled  to  vote  against 
the  amendment  of  the  gentleman  from  Fayette. 

Mr.  Read  said  that  when  he  had  submitted  his  amendment,  he  had 
offered  some  explanatory  remarks,  but  as  it  was  about  the  dinner  hour,  he 
believed  they  had  not  been  listened  to  with  much  attention.  He  >vould 
therefore  ask  again  the  attention  of  the  committee  for  a  few  moments, 
while  he  endeavoured  to  explain  his  amendment,  and  compared  it  with 
that  of  the  gentleman  from  Fayette.  The  amendment  he  had  offered  con- 
tained two  separate  ideas,  and  he  intended  to  call  for  a  division  of  the  pro- 
position, and  to  make  the  first  branch  end  with  the  word  **  citizen."  There 
were  some  who  are  in  favor  of  dispensing  with  musters,  who  objected  to 
change  the  word  "  citizens,"  for  the  word  *'  freemen."  He  thought  it  should 
be  altered.  There  was  a  number  of  aliens  and  Africans  in  the  State  ;  popu- 
lar prejudice  would  not  sanciion  a  general  association  with  coloured  peo- 
ple.  It  had  been  sufficiently  strong  to  prevent  such  association  without 
any  special  exclusion  in  the  Constitution.  The  introduction  of  the  word 
••white,*'  into  the  Constitution,  for  the  purpose  of  expressly  excluding 
coloured  people  from  the  right  of  suffrage,  was  merely  the  adoption  of  a 
principle  which  the  people  had  acted  on,  for  half  a  century.  The  colour- 
ed people  were  not  admitted  into  the  ranks.  The  Constitution  which 
provided  for  no  such  exclusion,  had  been  violated  in  its  spirit,  in  order  to 
exdmde  the  coloured  race,  and  the  people  were  satisfied.  Where  colour- 
ed people  had  been  construed  to  mean  citizens  they  were  admitted ;  where 
a  different  construction  prevailed,  they  were  excluded.  He  thought  also 
that  aliens  ought  not  to  be  compelled  to  go  into  the  ranks  of  the  militia. 
w 
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Some  had  said  we  ought  not  to  proscribe  aliens.  This  proposition  did 
not  proscribe  them.  If  aliens  choose  to  volunteer  in  the  service,  they 
could  do  so.  But  it  seemed  to  him  to  be  cruel  to  compel  them  to  perform 
actual  service,  to  coerce  them  to  enter  into  the  field  against  their  own  gov- 
ernment to  which  they  had  given  their  allegiance.  The  government  of 
Great  Britain,  did  not  recognize  the  right  of  expatriation  ;  still  if  a  Bri- 
tish subject  came  into  this  country,  and  was  naturalized,  it  would  be  the 
duty  of  this  government  to  protect  him.  Until  the  act  of  naturalization, 
however,  this  government  would  not  have  the  power  to  protect  him. 
Therefore  the  exclusion  of  aliens  could  not  be  regarded  as  a  stigma,  or  in 
any  other  light  than  that  of  a  protection  ;  because  as  the  laws  of  nations 
treat  those  as  traitors,  who  are  taken  in  arms  against  their  own  country, 
aliens  could  not  go  into  service  on  the  same  footing  with  citizens.  The 
gentleman  from  the  county  of  Philadelphia,  had  misunderstood  his  (Mr. 
R's.)  amendment.  It  said  that  the  militia  should  be  enrolled  at  all  times; 
it  said  nothing  about  organization.  There  was  no  prohibition  in  it  against 
officering  and  organizing  the  militia  when  the  Legislature  should  think  it 
proper  to  do  so.  It  said  nothing  on  these  points,  but  left  the  whole  to  the 
unrestricted  discretion  of  the  Legislature.  There  was  a  positive  instruc- 
tion that  our  militia  should  remain  enrolled  at  all  times.  No  one  had 
any  expectation  that  it  would  be  necessary  to  call  out  the  militia  very  soon; 
and  this  amendment  would  prevent  the  training  of  the  people,  and  of  the 
Friends  also.  The  gentleman  from  Fayette,  (Mr.  Fuller,)  had  fallen  into 
a  mistake.  He  seemed  to  think  that  the  people  would  be  satisfied  to  dis- 
pense with  the  training  of  the  militia  altogether,  until  there  should  arise  a 
chance  of  their  being  soon  wanted  in  service.  If  the  Legislature  was 
not  willing  that  it  should  be  done,  the  amendment  would  have  the  effect  of 
preventing  any  training  in  time  of  profound  peace.  The  amendment  of 
the  gentleman  from  Fayette,  ran  thus,  *»  Freemen  of  this  Commonwealth 
shall  be  enrolled  and  organized,  to  be  armed  and  disciplined  for  its  defence 
as  may  be  diiected  by  law."  The  language  here  was  very  ambiguous. 
The  language  of  the  present  Constitution  read  thus  :  '*  The  freemen  of 
the  CommoQWcalth  shall  be  armed  and  disciplined  for  its  defence ;"  leaving 
it  free  for  the  Legislature  to  determine  when  they  should  be  called  into 
service.  It  ought  to  be  understood  as  meaning,  that  they  should  be  organized 
for  service,  "  when  they  shall  be  required."  That  was  the  fair  interpreta* 
tion,  and  not  the  construction  put  on  it  by  some  that  it  went  to  authorize 
trainings  against  the  wish  of  the  people.  The  clause  in  the  present  Consti- 
tution W5S  liable  to  the  charge  of  ambiguity,  and  so  was  the  amendment 
of  the  gentleman  from  Fayetto.  The  amendment  of  the  gentleman  was 
as  ambiguous  as  the  clause  in  the  present  Constitution.  It  would  not 
bear  the  construction  that  the  people  should  be  armed  and  disciplined  at 
all  times.  The  i^entlenran  from  Fayette,  had  so  ingeniously  worded  his 
amendment  as  to  make  that  which  sanctioned  his  own  peculiai  views,  the 
most  plausible  coni^truction.  Now  he  would  ask  that  gentleman  to  look 
at  the  language,  and  see  if  it  was  not  ambiguous,  and  if  the  most  easy 
construction  was  not,  that  the  freemen  should  be  armed  and  disciplined  in 
time  of  profound  peace.  There  was  another  reason  Mr.  R.  said,  why 
his  proposition  was  preferable  to  that  of  the  gentleman  from  Fayette.  It 
would  have  a  greater  tendency  to  satisfy  those  who  asked  for  a  change  in 
this  provision  of  the  Constitution.  In  ti-r.c  of  danger,  or  of  actual  inva- 
sion, we  had  never  heard  the  Friends  ask  for  any  exemption.     All  they 
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had  asked  was,  an  exemption  from  what  they  deemed  an  oppression,  in 
time  of  peace.  This  amendment  which  I  (said  Mr.  R.)  have  offered,  gets 
by  the  scruples  of  those  who  are  conscientiously  opposed  to  bearing 
jrms.  All  they  ask,  all  they  wish,  is  to  be  relieved  from  an  onerous  or 
oppressive  duty,  in  a  time  when  there  is  no  occasion  for  its  exaction. 
Why  then  should  we  adopt  an  ambiguous  proposition,  when  we  can  take 
one  which  goes  to  relieve  this  deserving  and  respectable  class  from  an 
onerous  duty.  No  gentleman  has  been  asked  to  point  out  a  single 
case  where  our  militia  musters  have  been  productive  of  one  solitary 
good. 

Mr.  Fuller  expressed  his  regret  that  his  proposition  did  not  meet 
with  the  approbation  of  the  gentleman  from  Susquehanna.     The  language 
of  his  proposition  was  excepted  to.     He  had  taken  the  pains  to  consult 
with  members,  of  the  committee,  in  order  to  have  the  words   suited  to 
make  it  diicretionary  with  the  Legislature  to  say  how  the  trainings  should 
be  arranged,  and  also  how  frequently  they  should  take  place.    He  thought 
it  would  be  so  understood  by  the  committee  and  by  tlie  gentleman  from 
Susquehanna.     "Freemen  of  this  Commonwealth  shall  be  enrolled  and 
or;ganized,  to  be  armed  and  disciplined  for  its  defence  as  may  be  directed 
by  law."     This  language  seemed  to  him  lo  mean  the  very  proposition 
which  had  been  maintained  by  the  gentleman  from  Susquehanna.     The 
framers  of  the  Constitution  of  the  United  States,  viewed  the   militia  of 
the  several  States  as  an  arm  of  the  greatest  importance.      That  Con- 
stitution says  :  "A  well  regulated  militia  being  necessary  to  the  security 
of  a  free  State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed."     If  it  was  then  deemed  necessary  that  the  militia  should  be 
well  regulated,  such  a  militia  could  never  exist  under  enrolment  alone. 
Something  more  would  be  necessary  to  produce  such  an  effectual  regula- 
tion as  would  guard  the  liberties  of  a  Stale.     The  time  might  come  when 
there  would  exist  a  necessity  to  have  a  well  regulated  militia  for  the  defence 
of  our  own  State,  and  not  for  that  of  the  United  States.     In  such  a  case, 
would  gentlemen  like  to   have  the  militia  in  such  a  situation  as  that  they 
could  not  be  called  on  to  do  effectual  service.     This  would  place  the  Uni- 
ted States  in  the   awkward  position  ot'  being  compelled  to   call  out  the 
militia  of  the  States.     How  could  the  militia  be  inisied  to  go  into  service 
if  they  were  merely  enrolled,     lu  his  opinion  tliere  ought  to  be  full  or- 
ganization to  infuse  efficiency  into  the  ranks.     As  to  the  objection  which 
had  been  urged  against  frequent  trainings  of  the  militia,  that  they  were 
productive  of  no  earthly  good,  he  thouglit  that  there  resulted  quite  as 
much  good  from  militia  trainings,  as  from  the  trainings   of  volunteers. 
There  had  been  for  many  years  a  constant  inllux  of  petitions  to  have  iht 
system  broken  down.     If   gentlemen  would  take  the  trouble  to  look  back 
on  the  records,  they  would  find  petitions,  first  from   one  quarter  of  the 
State,  and  then  from  anotiier.      He  believe  J  that  the  organizing  and  keep- 
ing up  of  tlic  militia  would  never  be  discouraged  by  the  people;  and  if 
we  did  nothing  further  tlian  to  provide  for  tiie  cniolment ;  he  thought 
the  people  would  put  down   the  new   Constitution,  that  tliey  would  not 
adopt  the  amendments.     Organization  was  particularly  mentioned  in  the 
Constitution,  and  why  there  should  be  a  desire  on  the  part  of  the  com- 
mittee to  dispense  with  it,  he  was  at  a  loss  to  know.     If  the  whole  system 
were  to  be  abolished,  he  had  no  doubt  that  it  would  meet  the  approbation 
of  the  society  of  Friends ;  but  it  ought  not  to  be  disturbed  merely  for  the 
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accommodation  of  any  privileged  class.  From  the  remarks  of  the  gentleman: 
froilf  Philadelphia  county,  (Mr.  Brown,)  that  gentleman  seemed  to  con- 
cur  in  the  propriety  of  leaving  out  organization.  Now  that  was  the  main 
thing.  It  properly  belonged  to  the  State  to  organize  the  militia,  and  the 
doing  of  this  was  in  concurrence  with  the  language  of  the  Constitution  of 
the  United  States,  instead  of  being  at  varijince  with  it.  If  the  Constitu- 
tion of  the  United  States  said  «*a  well  regulated  militia"  was  necessary, 
he  wished  to  be  informed  how  any  militia  could  be  well  regulated,  without 
being  organized. 

'  Mr.  Porter,  of  Northampton,  said  that  perhaps  a  reference  to  one  or 
two  authorities  would  have  a  tendency  to  rectify  the  opinions  of  gentle- 
men on  this  subject.  In  order  therefore  to  enable  us  to  come  to  correct 
conclusions  on  this  subject,  and  to  act  understandingly  in  relation  to*"it,  it 
might  be  well  to  turn  to  the  Constitution  of  the  United  States,  article  I. 
section  8.  page  14, 15,  and  16,  as  follows  : 

Congress  shall  have  power 

•*  To  makes  rules   for  the  government  and  regulation  of  the  land  and 
naval  forces : 

'*  To  provide  for  calling  forth  the  militia,  to  execute  the  laws  of  the 
Union,  suppress  insurrections  and  repel  invasion  ;" 

*»  To  provide  for  organizing,  arming  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  States  respectively  the  appointment  of  the 
officers;  and  the  authority  of  training  the  militia  according  to  the  discip- 
line prescribed  by  Congress :" 

At  the  time  the  present  Constitution  of  the  Commonwealth  of  Penn- 
sylvania was  made,  Congress  had  not  exercised  the  power  given  by  this 
clause  of  the  Constitution  ;  but  two  years  afterwards.  Congress  did  enact 
a  law  to  give  effect  to  this  provision ;  and  into  this  law  the  word  •*  white" 
was  introduced.  The  first  section  of  this  act  of  Congress  of  May,  1793, 
read  thus,  and  the  propriety  of  the  provision  leaving  the  organization  to 
the  discretion  of  the  Legislature  was  by  it  made  manifest. 

*'  Sect.  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives- 
of  the  United  States  of  America,  in  Congress  assembled.  That  each  and 
every  free  able  bodied  white  male  citizen  of  the  respective  States,  resident 
therein, who  is  or  shall  be  of  the  age  of  eighteen  years,  and  under  the  affe 
of  forty-five  years,  (except  as  is  hereinafter  excepted,)  shall  severally  and 
respectively  be  enrolled  in  the  militia,  by  the  captain  or  commanding  of- 
ficer of  the  company,  within  whose  bounds  such  citizen  shall  reside,  and 
that  within  twelve  months  after  the  passing  of  this  act.     And  it  shall  at 
all  times  hereafter,  be  the  duty  of  every  such  captain  or  commanding  offi- 
cer of  a  company,   to  enrol  every   such  citizen,  as  aforesaid,  and  also 
those  who  shall  from  time  to  time,  arrive  at  the  age  of  eighteen  years,  or 
being  of  the  age  of  eighteen  years  and  under  the  age  of  forty-five  years, 
(except  as  before  excepted)  shall  prove  to  reside  within  his  bounds :  and 
shall  without  delay,  notify  such  citizen  of  the  said  enrolment,  by  a  pro- 
per non-commissioned  officer  of  the  company,  by  whom  such  notice  may 
be  served ;  that  any  citizen  so  enroled  and  notified,  shall   within  six 
months  thereafter,  provide   himself  with   a  good  musket  or  firelock, 
a  sufficient  bayonet  and  belt,  two  spare  fiints  and  a  knapsack,  a  pouck, 
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'with  a  box  therein  to  contain  not  less  than  twenty-four  cartridges  suited  to 
the  bore  of  his  musket  or  firelock,  each  cartridge  to  contain  a  proper 
qaantity  of  powder  and  ball :  or  with  a  good  rifle,  knapsack,  shot  pouch, 
and  powder  horn,  twenty  balls,  suited  to  the  bore  of  his  rifle,  and  a  quarter 
of  a  pound  of  powder,  and  shall  appear,  so  armed,  accoutred  and  provided, 
when  called  out  to  exercise,  or  into  service,  except  that,  when  called  out  on 
company  days  to  exercise  only,  he  may  appear  without  a  knapsack.  That 
the  commissioned  officers  shall  severally  be  armed  with  a  sword  or  hang- 
er and  espontoon  ;  and  that  from  and  after  five  years  from  the  passage  of 
this  act,  all  muskets  for  arming  the  militia,  as  herein  required,  shall  be  of 
bores  sufficient  for  balls  of  the  eighteenth  part  of  a  pound  and  every  citizen  so 
enroled,  and  providing  himself  with  the  arms,  ammunition  and  accou- 
trements required  as  aforesaid,  shall  hold  the  same  exempted  from  all 
suits,  distresses,  executions  or  sales  for  debts,  or  for  the  payment  of 
taxes," 

Under  this  law  the  Legislature  had  acted.  There  was  a  manifest  pro- 
priety in  retaining  the  first  words  of  the  section ;  and  perhaps  the  words 
"as  the  Legislature  may  direct,"  may  be  changed,  so  as  to  make  it  con- 
form to  the  act  more  nearly.  Thus  the  clause  would  not  interfere  with 
the  act  of  Congress,  and  the  Legislature  could  not  Legislate  so  as  to  con- 
flict with  the  action  of  Congress,  if  it  were  provided  that  the  arming 
and  disciplining  should  be  done,  as  directed  and  provided  for  by  law.  He 
preferred  the  language  of  the  Constitution  as  it  now  stood,  with  perhaps 
a  slight  modification,  to  either  the  amendment  of  the  gentleman  from  Fay- 
ette,  or  the  gentleman  from  Susquehanna. 

Mr.  Merrill  said  he  did  not  see  any  thing  to  be  gained  by  changing 
the  word  ••  freemen,"  to  *'  citizens."  How  would  the  act  stand  then  in  re- 
ference to  aliens.  The  law,  a  section  of  which  had  just  been  read,  says 
who  shall  be  liable  to  be  enroled,  and  gentlemen,  by  adopting  any  other 
provision,  would  go  contrary  to  the  act  of  Congress.  Would  the  gentle- 
man preclude  citizens  of  the  state  of  New  York,  who  had  not  a  right  to 
vote  in  this  State,  because  they  who  have  not  a  right  to  vote  are  not  citi- 
zens. Yet  such  are  required  by  the  terms  of  the  act  of  Congress  to  be 
enroled.  The  words  of  the  report  of  the  committee,  he  considered  to  be 
preferable  to  those  of  the  amendment  of  the  gentleman  from  Susquehanna. 
He  had  also  another  objection  to  that  gentleman's   amendment;  he  had 

S'ven  a  list  of  occasions  and  times  when  the  militia  shall  be  called  out,  and 
at  list  was  a  defective  one.  He  had  said  he  would  call  them  into  service 
at  a  time  of  appiehended  invasion  or  insurrection.  That  would  not  do. 
Such  a  provision  as  that  would  not  leave  any  case  of  exigency.  It  might 
be  necessary  to  call  out  the  militia  for  the  purpose  of  enforcing  the  reve- 
nue laws,  and  for  the  prevention  of  smuggling ;  and  this  could  not  be  done 
if  the  list  contained  merely  apprehended  invasion  and  insurrection.  There 
was  the  difficulty.  He  saw  no  reason  for  tying  down  the  Legislature  in 
this  way.  If  an  exigency  occurred,  they  would  call  the  militia  into  service 
and  there  was  no  necessity  for  calling  them  out,  unless  such  exigency  did 
arise.  For  himself,  he  would  prefer  to  leave  the  arming,  disciphning  and 
officering  the  militia  to  the  discretion  of  tlie  Legislature,  in  the  manner 
required  by  the  terms  of  the  act  of  Congress.  To  insert  in  our  Consti- 
tution, what  an  act  of  Congress  could  annul,  would  be  useless  ;  and  we 
'Could  not  by  any  provision  in  the  Constitution,  prevent  the  United  States 
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from  enforcing  the  act  of  Congress,  and  calling: jout- the  militia  on  the 
occurrence  of  any  of  the  exigences  specified,  and  any  attempt  to  do  so  would 
be  void.  It  would  be  better  to  adopt  the  report  of  the  committee,  and  to 
reject  both  the  amendments,  and  this  would  leave  it  at  the  discretion  of  the 
Legislature  to  adjust  the  mode  of  organizing  the  militia  and  carrying  out 
the  system.  We  had  not  the  power  to  put  any  provision  into  the  Con- 
stitution, which  would  be  in  violation  of  the  laws  of  the  United  Slates. 
If  we  make  a  defective  provision,  the  Legislature  would  not  be  able  to  act 
contrary  to  the  terms  of  the  act  of  Congress.  Holding  this  opinion,  he 
gave  a  preference  to  the  amendment  to  the  amendment,  but  was  still  more 
disposed  to  adopt  the  report  of  the  committee. 

Mr.  Forward  said  he  had  no  intention  to  make  a  speech  on  the  subject 
He  had  merely  risen  for  the  purpose  of  bringing  to  the  view  of  the  com- 
mittee a  single  topic,  relating  to  the  attitude  in  which  we  stand  in  refer- 
ence to  the  government  of  the  Union.  This  point  was  one  which  could 
not  be  overlooked.  There  were  reciprocal  duties  to  which  it  was  our  duty 
to  have  reference  in  all  we  did.  The  people  of  the  United  States  had  not 
been  silent  on  the  subject  of  war.  This  State  in  its  individual  character 
had  no  power  to  declare  war.  That  was  a  power  vested  in  the  United 
States,  and  it  was  left  to  the  government  of  the  United  States  to  exercise 
it.  The  United  States  Constitution  was  explicit  on  this  point;  "Congress 
shall  have  power  to  declare  war."  *'  No  State  shall  without  the  consent 
of  the  Congress,  lay  any  imposts  or  duties,  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection  laws" 
&c.  '*  No  State  shall,  without  the  consent  of  Congress,  lay  any  duty  of 
tonnage,  keep  troops,  or  ships  of  war,  in  time  of  peace,  enter  into  any* 
agreement  or  compact  with  another  State,  or  with  a  foreign  power,  or 
engage  in  war,  unless  actually  invaded,  or  in  such  imminent  danger  as  will 
not  admit  of  delay."  We  ought  therefore  to  bear  in  mind  that  Congress  has 
the  exclusive  right  of  declaring  war  and  making  peace.  If  the  duty  had 
devolved  any  where,  it  had  devolved  on  Congress  to  declare  war. 

Congress  then  might  make  all  the  necessary  arrangement  on  this 
subject ;  and,  as  citizens  of  Pennsylvania,  we  were  subject  to  the  action 
of  Congress.  What  rights  then  have  we  over  the  matter  ?  The  right  of 
appointing  the  officers  of  the  militia  when  called  into  service.  This  is  a 
power  reserved  to  the  States  in  this  clause.  There  was  no  obligation  on 
the  States  to  act  on  the  subject,  till  Congress  should  call  upon  them ;  nor 
in  fact,  even  then ;  for  the  light  of  appointing  the  officers  is  included  in  the 
power  of  *'  organizing"  the  militia,  and  if  the  States  do  not  exercise  that 
power,  the  General  Government  may  do  it.  The  power  to  be  exercised 
by  the  States  was  a  specially  reserved  power.  The  question  was  what 
should  be  done  by  the  State  of  Pennsylvania,  under  these  circumstances  ? 
Let  us  look  to  our  own  duty.  Was  it  requisite  that  we  should  in  the 
fundamental  law  of  Pennsylvania,  provide  for  a  militia  system  ?  No. 
All  the  power  to  be  exercised  by  the  State,  could  be  exerted  by  the 
Legislature,  as  well  without,  as  with  such  a  provision.  It  was  a  State 
power,  reserved  in  the  Constitution  of  the  United  States,  and  could  be 
exercised  by  the  legislature  when  necessary.  We  might,  therefore,  strike 
out  the  whole  clause,  from  the  Constitution  of  the  State,  and  leave  the 
subject  entirely  to  the  Legislature.  It  was  a  mere  matter  of  discretion  to 
be  determined  by  this  Convention.     He  was  not  certain  that  it  was  expe* 
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dient  to  avail  ourselves  of  this  opportunity  to  provide  that  no  man  shall 
be  compelled  to  perform  militia  duty  in  time  of  peace,  though  the  militia 
system  had  been  found  more  than  useless.  The  remarks  of  the  gentle- 
man from  Fayette,  (Mr.  Fuller,)  on  this  point  had  struck  him  very  for- 
cibly. He  doubted  very  much  whether  the  people  of  Pennsylvania 
would  respond  to  the  v^ishes  of  this  Convention  in  this  regard,  if  there 
was  a  disposition  here  to  dispense  with  all  militia  trainings,  in  time  of 
peace.  He  was  not,  therefore,  willing,  as  at  present  advised,  to  make 
that  provision.  As  to  the  moral  right  of  toleration,  it  would  pain  him  till 
the  latest  hour  of  his  his  existence,  if  this  Convention  should  expunge 
the  clause  securing  it,  from  the  Constitution.  That  provision  was 
adopted  in  1776,  in  time  of  war,  and  when  an  enemy  profaned  our  soil. 
In  1790,  it  was  again  adopted  in  a  modified  form.  It  was  a  right  which 
in  1776,  was  declared  to  be  sacred-— that  no  one  having  conscientious 
scruples,  should  be  compelled  to  do  military  duty,  upon  the  payment  of 
an  equivalent  therefor.  Upon  that  subject,  when  it  came  fairly  and  fully 
before  the  House,  he  should  have  something  to  say. 

Mr.  Martin  said  the  whole  question  was  now  narrowed  down  to  this 
point — whether  in  time  of  profound  peace,  the  free  citizens  of  this 
Commonwealth  should  be  compelled  to  bear  arms,  and  perform  militia 
duty.  It  appeared  to  him  that  a  vast  majority  of  the  free  citizens  of 
this  Commouwealth  were  opposed  to  keeping  up  this  system.  When 
we  had  settled  this  important  point,  and  decided  according  to  the  feel- 
ings of  this  Convention,  and  of  the  people,  that  no  one  should  be 
compelled  in  time  of  peace,  to  do  military  duty,  the  remainder  of  the  clause 
would  be  productive  of  little  difficulty.  If  we  examined  the  memorial 
presented  to  us  by  the  Friends'  society,  we  would  find  that  they  asked 
only  to  be  relieved  from  that  provision  of  the  Constitution,  which 
constituted  them  an  exception  to  other  classes  of  citizens.  They  said, 
in  so  many  words,  that  the  clause  in  the  Constitution  which  made 
them  an  exception,  though  embodied  for  their  relief,  had  eventuated  in 
their  oppression.  This  was  true ;  and  they  therefore  asked  to  be  relieved 
from  that  provision  or  any  similar  one  that  might  be  substituted  for 
it.  This  was  all  that  they  required.  It  was  true  that  this  clause 
would  go  to  confirm  the  rights  of  conscience ;  but  this  was  not  the 
occasion  to  introduce  that  subject.  We,  said  Mr.  M.  do  not  want  it 
here.  We  do  not  wish  to  have  it  mentioned  or  alluded  to,  in  con- 
nection with  the  organization  of  the  militia.  We  complain  that  it  has 
been  improperly  introduced  into  the  Constitution. 

As  to  the  right  of  a  man  to  freedom  of  conscience,  it  was  not  to 
be  opposed  nor  brought  into  any  doubt.  He  would  not  be  under  the 
necessity  of  going  into  the  Bill  of  Rights  for  that.  The  object  of  the 
memorial,  let  me  say,  is  to  ask  that  we  may  not  introduce  any  thing 
into  our  Constitution  which  will  impair  the  rights  of  conscience  in  thi» 
respect.  Now  let  us  keep  clear  of  it.  The  Constitution  of  the  United 
States  has  a  bearing,  and  ought  to  have  a  bearing  upon  the  Constitution 
of  Pennsylvania,  and  in  relation  to  the  militia,  it  should  be  our  main 
object  to  keep  in  view,  the  provision  of  the  federal  Constitution.  The 
whole  subject  of  war  and  peace  was  committed  to  the  federal  government 
and  there  was  the  end  of  the  matter.  Should  any  enactment  be  put  in 
our  Constitution  in  relation   to   equipping  and  enrolling  the  militia,  it 
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should  be  consistent  with  the  Constitution  of  the  United  States.  Now, 
sir,  in  regard  to  any  provision  on  this  subject,  show  me  the  man  among 
the  Friends  who  wishes  to  belong  to  a  privileged  class,  or  who  asks  to  be 
placed  in  one.  All  we  have  got  to  do  in  the  matter,  is  to  keep  clear 
of  it.  We  have  nothing  to  say  in  regard  to  the  classes  who  shall  or 
shall  not  perform  military  duty. 

We  are  to  decide  simply  whether  the  free  citizens  of  the  State  arc 
to  be  compelled  to  muster  in  the  militia,  and  we  shall  have  no  difficulty  in 
deciding  that  single  point.  He  could  not,  he  said,  believe  that  it  was 
the  opinion  of  the  majority  here,  that  the  provision  heretofore  adopted 
in  regard  to  the  establishment  of  a  militia  system,  had  been  productive 
of  any  good  effect.  The  whole  system  has  been  a  failure.  He  could  not 
believe  that  there  was  a  majority  here,  who  would  say  that  the  people 
should  still  be  dragged  to  the  militia  musters,  when  and  after  fifty  years 
trial,  the  musters  had  been  found  to  be  productive  of  no  good,  and  of 
very  great  evil.  Military  men  of  experience  have  always  told  us  that 
they  preferred  as  recruits,  soldiers  who  had  never  been  mustered  into  the 
militia.  They  learn  nothing  there  that  can  ever  be  useful^  to  them  in 
regular  service,  and  they  have  to  unlearn  what  they  then  acquire.*— 
In  this  view  of  the  subject,  and  believing  as  he  did,  that  it  was  the 
object  of  a  written  Cor.stitution  to  prevent  the  necessity  of  Legislation, 
and  if  possible,  to  place  barriers  beyond  which  we  could  not  go  ;  he 
thought  our  best  and  wisest  course  would  be  to  provide  that  there  shall 
be  no  military  service  required  of  citizens  of  the  Commonwealth  in 
time  of  peace.  The  duty  of  citizens  in  war  might  be  left  to  the  Con- 
stitution of  the  United  States,  and  national  legislation.  If  we  should  so 
frame  our  Constitution,  as  we  could  easily  do,  and  still  comply  fully  with 
the  requisitions  of  the  Constitution  of  the  Union,  as  to  declare  that  no 
free  citizen  of  the  Commonwealth  shall  be  compelled  to  bear  arms  or 
pay  an  equivalent,  in  time  of  peace,  and  leave  the  whole  matter  to  be 
arranged,  as  it  ought  to  be  in  time  of  war,  we  shall  have  done  all  that  is 
required  of  us. 

By  this  course  we  not  only  prevent  the  necessity  of  legislating  ourselves 
on  the  subject  of  the  militia,  but  we  gain  all  the  objects  required  by  the 
Constitution  ©f  the  United  Slates,  and  by  the  interests  of  the  people  of 
this  Commonwealth.  He  cared  but  little  whether  the  amendment  of  the 
gentleman  from  Fayette,  or  that  of  the  gentleman  from  Susquehanna, 
was  adopted,  or  whether  the  Constitution  remained  as  it  was.  If  we 
strike  out  the  clause,  as  a  majority  have  already  agreed  to  do,  then  he 
hoped  we  should  settle  the  point  by  providing  that  no  man  in  time  of 
peace,  shall  be  troubled  with  the  performance  of  militia  duty.  He  was  of 
opinion  that  the  best  way  was  te  leave  the  Constitution  as  it  is. 

He  was  ready  when  the  committee  struck  out  the  objectionable  clause 
from  the  present  Constitution,  to  leave  the  Constitution  where  it  was, 
providing,  only,  that  no  one  should  be  compelled  to  do  military  duty, — 
This  whole  objection  to  the  existing  Constitution  was  removed  by  the 
vote  striking  out  that  clause  which,  though  intended  to  relieve  the  mem* 
bers  of  the  society  of  friends,  had,  as  they  represented  to  us  resulted  in 
their  oppression.  That  clause  placed  them  in  a  very  unpleasant 
position.  They  were  made  to  appear  as  a  privileged  class,  or  being  ex- 
empted for  military  service,  while  oth^  people  had  to  fight  for  them; 
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but  yet  they  were  subjected  by  the  non-performance  of  the  duty,  to  the 
most  odious,  fraudulent,  and  oppressive  exactions,  from  the  collectors  of 
militia  fines.  This  was  a  system  which  worked  badly  as  to  all  citizens, 
but  more  in  regard  to  the  Friends  than  any  other  class.  That  clause 
respecting  the  Friends  being  removed,  he  was  disposed  to  do  very  little 
more.  All  we  had  to  do  was  to  comply  with  the  requisitions  of  the 
Constitution  of  the  United  States,  and  to  leave  the  subject  of  peace  and 
war  to  be  regulated  by  it.  The  state  of  things  in  time  of  peace  was  as 
different  from  that  in  war,  as  was  possible.  How  then  in  peace  could 
we  say  what  arrangements  should  be  made  in  time  of  war.  Every 
Legislature  that  undertook  to  make  a  military  organization  in  time  of 
peace  for  the  purpose  of  war,  must  act  blindfolded.  When  the  war 
comes  upon  us,  then  we  can  always  find  the  means  to  meet  it, 
imd  men  of  proper  character  to  conduct  it.  We  had  never  found 
ourselves  deficient  in  this  respect.  Why,  then,  was  it  necessary 
for  us  to  say  in  the  Constitution  what  should  be  done  in  time  of 
war  or  invasion  ?  We  could  not  anticipate  all  the  circumstances  of 
the  war,  and  it  would  be  much  safer  for  us  to  let  the  matter  rest.  There 
can  never  be  a  day  of  emergency  in  which  there  will  not  be  men  who 
can  say  promptly  what  ought  to  be  done.  The  Constitution  had  very 
litUe  to  do  with  the  affairs  of  war.  Better  would  it  be  to  settle  by  the 
Constitution,  what  shall  be  done  in  time  of  peace,  and  when  we  have 
done  that,  we  shall  have  done  all  that  is  necessary.  He  would  urge  it 
upon  gentlemen  to  abolish  all  compulsory  training  in  peace.  He  was 
no  soldier,  and  he  believed  there  were  but  few  here  who  were  soldiers, 
though  some  there  were  who  had  high  military  titles.  He  did  not  be- 
lieve that  other  gentlemen  here,  with  all  their  professions,  knew  any  more 
about  the  mattei  than  he  did.  He  would  leave  the  subject  by  repeating 
that  in  his  opinion,  we  should  comply  with  the  wishes  of  the  people,  on 
this  subject,  and  with  the  requisition  of  the  Constitution  of  the  United 
States,  if,  omitting  all  reference  to  the  society  of  Friends,  we  provide  in 
the  Constitution,  lliat  hereafter  there  shall  be  no  trainings  in  time  of 
peace. 

Mr.  Smyth,  of  Centre,  said  he  had  a  few  remarks  to  make  on  this 
perplexing  question.  He  had  some  objections  to  the  amendment  of  the 
gentleman  from  Susquehanna,  and  he  would  show,  in  a  few  words,  why 
he  preferred  the  amendment  of  the  gentleman  from  Fayette,  to  that  of 
the  gentleman  from  SuFquolianna.  The  gentleman  from  Susquehanna, 
uses  the  word  "  ciiizeni."  so  as  to  confine  the  provision  to  those  who 
are  not  aliens,  and  this  he  does,  because  to  muster  an  alien,  would  put 
liim  in  danger  of  fighting  against  his  own  country.  Now,  when  we 
knew  that  America  was  peopled  with  emigrants  from  Europe,  and  that  it 
was  not  probable  that  we  should  ever  be  involved  in  war  with  all  the 
powers  of  Europe  ai  once,  this  restriction  was  unwise  and  unnecessary. 
Moreover,  it  had  a  tendency  to  degrade  foreigners,  by  refusing  to  them 
the  privilege  of  bearing  arms  in  the  service  of  the  country.  Suppose 
we  were  at  war  with  Gieat  Britian.  Some  of  the  aliens  among  us  would 
be  Spaniards,  Germans,  Poles,  Frenchmen,  &c.,  but  all  these  would  be 

Srevented  by  this  provision  from  taking  any  part  in  the  war,  and  in  the 
efence  of  the  country.  Besides,  even  if  it  was  true  that  the  alien  was 
put  in  danger  of  suffering  as  a  criminal,  it  was  not  a  principle  for  us  to 
recognize,  because  it  was  claimed  by  foreign  governments.     If  a  man 
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has  property,  he  has  a  right  to  defend  it.  That  was  a  doctrine  which  he 
held  to  be  true,  and  that  was  the  principle  which  we  were  bound  to 
sustain.  Another  objection  to  the  word  *•  citizen,"  that  it  excluded  the 
best  soldiers,  young  men  from  eighteen  to  twenty-one.  Until  they  were 
twenty-one  they  could  not  be  citizens,  but  still  they  would  be  able  and 
patriotic  soldiers,  and  had  a  right  to  claim  a  part  in  the  defence  of  their 
country.  He  would  greatly  prefer  the  word  "freeman"  to  that  of 
**  citizen."  It  had  been  argued  by  gentlemen  opposed  to  the  militia 
«ystem,  that  its  expense  was  so  great  that  it  ought  not  to  be  kept  up  in 
time  of  peace.  This  was  a  strange  doctrine.  It  was  a  stange  thing 
to  put  dollars  and  cents  in  opposition   to  liberty  in  Pennylvania. 

But  will  the  system  of  compulsory  militia  trainmg  be  so  expensive  as 
that  of  voluntary  enrolments  ?  You  cannot,  if  you  would,  cut  us  off 
from  the  indulgence  in  patriotic  feelings.  The  young  men  will  form 
themselves  into  volunteer  corps,  if  not  enrolled  in  the  militia,  and  the 
expense  of  the  vohmteer  trainings  will  not  be  less  than  those  of  the 
militia.  But  the  trainings  were  not  expensive  to  the  State.  The 
salary  of  the  brigade  Inspector,  is  the  principal  source  of  expense. — 
They  were  certainly  entitled  to  some  compensation,  and  the  office  was  a 
necessary  one.  Here  was  the  greater  part  of  the  scare-crow  objection 
of  expense.  But  another  objection  to  the  system  was  that  of  inefficiency 
for  the  protection  of  the  country  from  invasion.  This  objection  was 
founded  on  mere  incidents  in  the  late  war.  The  Governor  of  Vermontf 
it  was  said,  in  the  late  war  with  England,  exerted  his  power  to  embarrass 
the  operations  of  the  militia.  That  Governor  was  hostile  to  the  war, 
and  when  the  patriotic  volunteers  of  the  State  mustered  into  the  service, 
he  sent  an  order  for  them  to  return.  But  it  was  no  good  objection  to  the 
system  that  a  Governor  should  be  found  who  would  throw  his  official 
weight  against  the  patriotic  exertions  of  his  fellow-citizens.  Very  differ- 
ent was  the  experience  of  Pennsylvania  in  the  late  war.  Not  a  hostile 
foot  was  set  upon  our  soil,  though  the  enemy's  fleet  was  in  sight  of  Erie. 
But  he  contended  that  it  was  idle  to  wait  for  the  organization  of  a  militia 
system,  until  an  enemy  was  actually  on  our  soil — until  his  cannon 
roared  in  our  ears,  and  his  bayonets  flashed  in  our  faces.  In  peace,  pre- 
pare for  war,  was  the  maxim  of  common  sense  and  of  enlightened  patri- 
otism. He  was  opposed  to  both  amendments,  but  would  prefer  the  old 
clause  in  the  Constitution. 

The  gentleman  stated  that  a  large  majority  of  the  Convention  struck 
out  the  clause  respecting  those  conscientiously  scrupulous  as  to  bearing 
arms.  He  was,  nevertheless,  opposed  to  that  proceeding,  and  he  hoped 
the  majority  would  consent  to  restore  that  clause.  One  observation  which 
fell  from  the  gentleman  from  Allegheny,  (Mr.  Forward,)  he  would  now 
notice.  He  understood  the  gentleman  to  say,  that  we  ought  to  leave  the 
right  of  organizing  the  militia  to  Congress  alone ;  and  he  alleged  that 
the  Federal  Government,  by  the  Constitution,  has  the  whole  power  over 
that  subject.  He  differed  from  the  gentleman  in  opinion  as  to  this  mat- 
ter. The  clause  of  the  Constitution  which  provides  *'  for  organizing, 
arming,  and  disciplining  the  militia,"  only  referred,  in  his  opinion,  tosueh 
portion  of  the  militia  as  were  called  actually  into  service.  The  clause 
secures  to  the  State  authorities  the  appointment  of  all  officers  of  the  mi- 
litia.   The  whole  subject  was  not  left  to  the   National  Government. 
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There  must  be  in  the  Constitution  of  Pennsylvania  some  provision  fer 
the  arming,  organizing,  and  disciplining  the  militia,  else  they  could  not 
be  enrolled  and  officered,  and  mustered  into  the  service  of  the  United 
States.  The  United  States  could  call  the  militia  into  service  to  repel  in- 
vasion, suppress  insurrection,  or  to  support  the  execution  of  the  laws 
of  the  Union ;  but  the  States  had  the  right  to  train  them,  and  it  was  their 
duty  to  do  it.  Another  objection  made  to  the  militia  system  was  the 
immoralities  said  to  be  practiced  at  the  trainings.  Now  he  felt  as  much 
interest  in  preserving  the  morals  of  Pennsylvania  as  any  one  ;  but  if  we 
were  to  prevent  the  assembling  of  the  people,  on  any  occasion,  for  fear 
of  immoralities,  where  should  we  be  ?  The  people  sent  us  here  to  alter 
the  Constitution,  so  as  to  give  them  more  rights  than  they  now  enjoy  ; 
or  rather  to  restore  to  them  rights  which  the  present  Constitution  de- 
prived them  of.  .  The  people  want,  among  other  things,  more  frequent 
opportunities  of  assembling  together,  to  compare  views  on  public  affairs, 
to  express  their  sentiments  in  regard  to  them,  and  to  give  instructions 
to  their  officers.  "VTho  did  not  know  that  immoralities  prevailed  to  a  great 
extent  at  the  election  ;  and  no  where  more  than  at  the  election  in  the  city 
and  county  of  Philadelphia.  He  should  be  sorry  if  he  thought  they 
were  practiced  to  such  an  extent  in  the  interior.  But  did  anybody  think 
of  abolishing  elections  on  account  of  the  vices  practiced  at  them  ?  We 
must  certainly  do  all  that  legislation  can  do  for  the  moral  culture  and  wel- 
fare of  the  people  ;  but  we  cannot  promote  morality  by  abolishing  public 
meetings  of  the  people. 

Another  objection  which  gentlemen  make,  is,  that  no  good  can  be 
shown  to  result  from  the  militia  trainings.  He  took  the  liberty  of  dif- 
fering with  gentlemen  on  this  score.  He  took  it  that  the  militia  train- 
idgs  were  of  some  service.  He  knew  the  system  had  great  difficulties 
to  contend  with,  in  consequence  of  the  prejudices  of  different  persons 
against  it,  and  this  was  not  alone  confined  to  Pennsylvania.  He  knew  there 
were  many  wealthy  persons  who  would  pay  a  line,  rather  than  turn  out  in 
the  militia,  because  they  thought  some  disgrace  might  attach  to  them,  in 
consequence,  and  those  persons  would  use  their  influence  to  break  up  the 
system ;  but  he  hoped  that  they  would  be  frustrated  in  iheir  designs,  and 
that  the  ancient  and  long  established  system  might  be  kept  up,  and  that 
the  Legislature  might  pass  such  laws  as  to  improve  and  better  it.  Dur- 
ing the  last  war,  when  our  frontier  was  invaded,  the  hardy  yeomanry  of 
our  Commonwealth  turned  out  in  defence  of  their  country,  and  did  the 
State  much  good  service.  Many  of  our  citizens,  in  the  western  part  of 
the  State,  joined  our  fleet  under  the  gallant  Perry,  and  performed 
service  in  that  victory  on  the  lakes  which  aided  so  much  in  the  successful 
termination  of  the  last  war ;  some  of  these,  too,  were  aliens,  if  you 
please,  who  joined  in  and  fought  the  battles  of  their  adopted  country, 
with  as  much  spirit  and  patriotism  as  those  who  had  been  born  upon 
her  soil.  He  himself  had  procured  from  your  department  here  a  token 
of  the  bravery  of  some  of  those  men.  Then  why  should  they  be  precluded 
from  serving  the  country  of  their  adoption  ?  These  men,  however,  were 
not  all  •ailed  out  immediately  from  their  homes  without  having  any 
knowledge  of  military  tactics.  They  were  organized  as  militia  at  the  time 
they  were  called  upon,  and  had  been  disciplined,  and  were  ready  for  the 
field  immediately,  as  tlie  people  of  the  interior  and  western  part  of  the 
State  were  always  ready  to  turn  out  in  defence  of  theii  country  when  in- 
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vaded.  It  might  be  that  some  persons  in  the  eastern  part  of  the  Common- 
wealth were  opposed  to  this  mililia  system,  but  it  was  not  the  case  with 
the  people  of  the  north  western  section  of  the  State,  where  he  resided. 
The  gentleman  from  Susquehanna  must  himself  think  there  is  some  ne- 
cessity for  training  and  disciplining  the  militia,  because,  in  his  amend- 
ment, he  provides  that  in  time  of  war,  or  threatened  invasion,  they  shall 
be  trained  and  disciplined.  Then  why  not  always  keep  them  trained, 
because  there  is  no  knowing  when  they  may  be  needed.  They  may 
be  wanted  at  a  time  when  none  will  be  to  be  found,  if  the  amendment  of 
tke  gentleman  from  Susquehanna  prevails.  He  desired  the  system  of 
trainings  to  be  kept  up,  for  although  so  many  winters  had  passed  over 
his  head  that  he  could  not  be  called  upon  by  the  laws  of  the  land  to  de- 
fend his  country,  yet  he  felt  as  warm  an  interest  in  her  soil  as  he  ever 
had.  He  had  turned  out  in  times  of  need,  but  he  did  not  pride  himself 
on  that, 'as  he  considered  it  the  duty  of  every  man  to  do  so,  when  called 
upon.  He  might  go  on  farther,  but  he  would  refrain  from  doing  so  at 
present,  as  he  had  said  more  than  he  intended  when  he  arose  ;  but  with 
the  gentleman  from  the  county  of  Philadelphia,  he  thought  the  best  plan 
would  be  to  return  to  the  provision  in  the  old  Constitution  on  this  sub- 
ject. In  conclusion,  he  would  say,  that  he  would  certainly  submit  cheer- 
fully to  whatever  decision  the  majority  of  the  Convention  might  come 
to,  because  he  held  to  the  doctrine  that  the  majority  should  rule ;  but 
at  the  same  time  he  hoped  that  the  amendment  proposed  by  the  gentle- 
man from  Fayette  might  prevail. 

Mr.  M'Cahen  said  that  the  discussion  was  progressing  as  though  the 
proposition  made  by  his  colleague,  (Mr.  Brown,)  had  not  been  agreed 
to ;  and  it  seemed  to  him  that  it  would  have  been  much  more  in  order 
when  that  amendment  was  pending,  than  at  present.  He  had  voted  for 
that  proposition,  and  he  had  been  gratified  since  to  learn  that  that 
amendment  was  peculiarly  acceptable,  not  only  to  the  society  of  Friends, 
but  to  all  other  societies  which  had  petitioned  the  Convention  on  this  sub- 
ject. He  had  voted  for  that  amendment,  however,  not  for  the  purpose  of 
acceding  to  their  wishes  entirely,  but  was  gratified  to  find  that  it  had  met 
their  views.  He  voted  for  it  because  it  was  a  partial  exemption  of  a  por- 
tion of  the  community  from  duties  and  obligations  which  he  thought  no 
citizen  of  the  Commonwealth  ought  to  be  exempted  from.  He  had  lis- 
tened to  the  arguments  of  the  gentleman  from  Allegheny,  (Mr.  Forward,) 
with  respect,  so  far  as  the  conscientious  scruples  of  a  portion  of  our  citi- 
zans  were  concerned  ;  and  he  listened  to  the  reading  of  the  article  of  the 
Constitution  of  the  United  States,  by  that  gentleman,  with  some  attention, 
and  he  thought  that  if  the  gentleman  had  read  a  little  farther,  he  would 
have  found  a  proviso  giving  the  States  the  right  to  organize  militia  corps 
for  their  own  defence,  and  the  defence  of  the  country.  In  the  amend- 
ments to  the  Constitution,  article  secoiui,  would  be  found  the  following 
words  :  **  A  well  regulated  militia  being  necessary  to  the  security  oi  a 
free  State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed." It  is  there  reserved  to  the  people  of  every  State  the  right  to 
bear  arms  and  organize  a  militia,  and  we  do  not  entrench  either  upon  the 
Constitution  of  the  United  States,  or  the  laws  of  Congress,  when  we 
provide  that  the  freemen  of  the  State  shall  be  enrolled  and  organized  as 
militia.  He  was  sorry  to  hear  his  colleague,  (Mr.  Martin,)  say  that  the 
ociety  of  Friends  had  made  a  complaint  which  was  nothing  more  than  a 
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justifiable  complaint  of  oppiession  and  plunder.  The  laws  of  the  State 
he  believed  protected  the  rights  of  every  citizen  of  the  Commonwealth. 
Then  if  these  people  have  been  plundered,  ihey  have  the  law  for  their 
redress.  But  if  he  understood  the  matter  rightly,  these  people  rebelled 
against  the  law.  Instead  of  remaining  good  citizens,  and  acknowledging 
and  obeying  the  laws,  they  chose  to  rebel  against  them,  and  therefore  they 
have  no  right  to  claim  the  protection  of  the  laws  of  the  Commonwealth 
-which  they  had  set  at  defiance.  The  State  of  South  Carolina  had  con- 
scientious scruples  about  paying  certain  taxes  in  the  form  of  duties  levied 
by  the  General  Government,  and  they  rebelled  against  the  laws  of  that 
government;  but  they  were  compelled  to  submit  and  obey  the  laws. 
This  goes  to  prove  that  neither  a  State  of  the  confederacy,  nor  an  indi- 
vidual, had  a  right  to  set  the  laws  at  defiance.  The  doctrine  that  the  su- 
premacy of  the  laws  must  be  maintained,  is  a  good  and  wholesome  doe- 
trine,  and  every  citizen  of  the  Commonwealth  ought  to  obey  the  mandates 
of  the  laws  of  the  Commonwealth.  If  these  people  have  been  oppressed, 
the  proper  mode  would  have  been  for  them  to  petition  the  Legislature,  or 
this  Convention,  as  they  have  now  done  for  redress — obeying  the  laws 
of  the  Commonwealth  in  the  mean  time,  and  not  to  rebel  against  those 
laws,  and  refuse  to  submit  to  them  until  compelled  to  do  so.  It  was  not 
his  intention  now  to  go  into  a  discussion  of  this  matter  of  conscience,  as 
it  had  been  postponed  until  another  time,  and  he  should  therefore  pass 
over  it  for  the  present.  In  relation  to  militia  trainings,  he  might  say  that 
he  knew  they  had  been  great  cause  of  excitement,  but,  as  had  been  justly 
remarked  by  the  gentleman  from  Centre,  (Mr.  Smyth,)  this  was  pro- 
duced by  that  spirit  of  hostility  to  the  laws  of  the  Commonwealth  which 
was  so  much  to  be  regretted.  It  was  produced  by  attempts  to  ridieule 
and  bring  the  laws  of  the  country  into  discredit.  They  were  produced  by 
individuals  who  could  not  be  looked  upon  as  good  citizens,  because  they  re- 
fused to  obey  the  laws  of  their  country.  Whether  the  militia  organization 
of  our  State  had  produced  good  or  evil  results,  he  knew  not.  He  left  it  to 
he  determined  by  those  who  were  familiar  with  the  history  of  the  late 
war,  whether  the  militia  of  Pennsylvania  and  of  the  United  States  per- 
formed services  in  defence  of  their  country,  which  entitled  them  to  the 
regard  of  their  countrymen.  Those  who  are  better  acquainted  with  the 
history  of  those  times,  will  know  better  how  to  rebuke  the  assertion  that 
the  militia  are  a  disgrace  to  the  country.  Your  volunteers  are  militia  5 
they  are  all  on  the  same  footing ;  they  all  perform  the  same  services  to 
the  State ;  and  it  would  be  contrary  to  our  free  institutions  to  abolish  the 
system.  He  was  opposed  to  this  matter  of  paying  an  equivalent  for 
peisonal  service.  Every  man  should  stand  ready  to  defend  his  rights  and 
his  property,  and  no  one  should  shield  himself  behind  the  clause  in 
relation  to  an  equivalent,  whereby  he  can  produce  the  services  of  another 
in  place  of  his  own.  He  did  not  acknowledge  this  doctrine  of  employing 
a  substitute  as  a  sound  one.  Every  man  should  be  called  upon  to  per- 
form service  to  his  country  in  the  hour  of  need.  Suppose  you  carry  out 
this  doctrine  ?  Suppose  in  times  of  emergency  every  man  should  prefer 
paying  an  equivalent,  or  furnishing  a  substitute,  instead  of  himself, 
where  would  you  find  those  who  would  fight  your  battles  ?  There  was 
no  equivalent  for  human  life ;  and  a  man  who  chooses  to  pay  a  thousand 
dollars  for  a  substitute,  should  not  be  permitted  to  do  so,  because  it  might 
be  possible  that  he  could  make  ten  times  that  much  in  the  performance  of 
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his  occupation  at  home — in  the  enjoyment  of  that  ease  and  safety  which 
others  were  stuggling  to  defend  for  him.  As  he  had  said  hefore,  he  was 
pleased  to  find  that  the  amendment  of  his  colleague  was  acceptable  to  that 
portion  of  our  citizens  opposed  to  bearing  arms  ;  but  he  hoped  the  Legis- 
lature would  pass  no  law  exempting  those  persons  from  bearing  arms  in 
defence  of  the  country  in  time  of  need.  To  hire  men  to  fight  the  battles 
of  our  country,  is  in  direct  opposition  to  the  spirit  of  our  free  institutions. 
It  may  perhaps  answer  the  purpose  in  other  countries,  but  in  this 
country  we  should  all  be  volunteers  to  fight  in  defence  of  our  country,— 
our  country's  rights,— our  free  institutions,— our  property,— our  wives, — 
our  children, — and  all  that  we  hold  dear.  These  are  the  considerations 
which  call  us  to  the  tented  field,  and  these  are  the  considerations  which 
should  make  us  all  join  in  the  inspiring  language  of  the  gentleman  from 
the  city  of  Philadelphia,  (Judge  Hopkinson,)  in  his  national  ode  of 

"  Hail  Columbia,  happy  land ! " 

And  rally  in  defence  of  our  national  rights  whenever  they  may  be  endan- 
gered. 

Mr.  Farrelly  considered  the  amendment  of  the  gentleman  from  Fay- 
ette, (Mr.  Fuller,)  as  more  objectionable  than  the  original  clause  in  the 
Constitution  itself.     The  people  of  the  State  are  to  be  enrolled  and  organ- 
ized and  for  what  purpose?     To  be  armed  and  disciplined.     The  amend- 
ment was  making  the  injunction  for  disciplining  them  stronger  than  it  is 
in  the  present  Constitution.     It  was  giving  the  strongest  sanction  to  the 
ridiculous  parades  which  the  people  were  already  troubled  with,  without 
the  least  advantage  to  the  Commonwealth.     The  attempt  to  abolish  this 
militia  system,  appeared  to  be  looked  upon  by  some  gentlemen  as  an 
attempt  to  abolish  a  part  of  our  system  of  government.     Now  he  had  a 
very  great  respect  for  the  militia,  and  placed  as  much  confidence  in  them 
as  perhaps  any  gentleman  here,  and  the  best  proof  he  could  give  of  this 
fact  to  the  militia  of  the  Commonwealth,  was  to  exert  his  humble  efforts 
to  relieve  them  from  the  disgraceful  scenes  they  are  now  annually  com- 
pelled to  witness.     He  considered  that  in  endeavoring  to  relieve  them 
from  the  annual  musters,  he  was  showing  much  more  profound  respect 
for  them  than  the  gentlemen  were,  who  were  endeavoring  to  keep  up  the 
present  system.     For  what  purpose  are  the  militia  of  the  Commonwealth 
called  out  twice  a  year?     He  had  heard  of  no  advantage  which  was  deri- 
ved from  it.     In  the  country,  it  is  well  known,  that  it  operated  deleteri- 
ously  on  the  morals  of  the  community,  and  led  to  false  notions  of  mili- 
tary discipline  and  subordination.     So  far  from  its  introducing  proper  dis- 
cipline or  any  thing  like  military  subortlination,  it  has  directly  the  con- 
trary eflect.     A  want  of  subordination  prevails,  and  an  entire   want  of 
those  principles  of  discipline  which  much  fit  men  for  military  service. 
If  it  was  necessary  to  give  men  military  schooling,  this  is  the  worst  school 
which  they  can  be  sent  to.     If  persons  tutored  in  such  a  school,  were 
called  upon  to  repel  invasion  in  time  of  war,  he  took  it  that  the  schooling 
would  be  found  to  be  of  more  disadvantage  than  advantage  to  them.  One 
of  the  great  disadvantages  attending  the  present  militia  system,  is,  that 
the  companies  are  not  provided  with  competent  officers.     A  large  major* 
ity  of  the  militia  officers  of  our  state  are  wholly  incompetent  to  perform 
the  duties  required  of  military  officers,  and,  in  fact,  competent  men  cannot 
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be  found  to  accept  the  offices.     If  the  nation  was  to  be  plunged  suddenly 
into  war  with  our  present  militia  system  in  existence,  it  is  almost  certain 
that  disaster  and  disgrace  would  attend  our  arms,  for  our  militia  officers 
as  a  body,  are  absolutely  not  qualified  for  their  situations,  and  our  militia 
could  not  receive  the  proper  instruction  until  a  new  set  of  officers  were 
proTided  for  them.     Our  .militia  officers  will  always  be  of  this  character 
so  long  as  the  present  system  lasts,  and  we  can  only  expect  to  make  our 
xnilitia  valuable  by  abolishing  the  present  system,  and  waiting  until  an 
emergency  shall  arise  requiring  the  services  of  militia,  and  then  provide 
good  officers  for  them.     In  times  of  absolute  necessity  there  is  no  doubt 
but  proper  and  competent  officers  would  be  elected ;  but  in  times  of  pro- 
found peace  all  observation  and  experience  tells  us,  that  proper  officers 
will  not  be  elected.     Another  bad  effect  attending  the  election  of  militia 
officers  under  our  present  system,  is,  that  it  leads  to  the  election  of  bad 
civil  officers.     Men  elected  to  the  offices  of  captains  and  colonels  gain  a 
certain  degree  of  notoriety  which  is  a  stepping  stone  to  civil  offices  and 
employments ;  and  in  consequence  of  this,  men  devoid  of  every  qualifica- 
tion for  civil  employments,  are  frequently  elected  through  this  notoriety. 
This  is  a  fact  which  cannot  have  escaped  the  obseivation  of  a  single  indi- 
vidual in  the  convention.     He  knew  of  a  case  of  a  recent  election,  wher0 
an  individual  came  near  being  elected  to  the  Senate  of  the  Stale  in  conse- 
quence of  this  notoriety,  who  was  certainly  devoid  of-  every  qualification 
for  that  office.     So  long,  however,  as  the  present  system  is  kept  up,  this 
influence  will  be  exercised,  and  very  much  to  the  disadvantage  of  the 
people  of  the  Commonwealth  at  large.     He  believed  that  to  the  fact  of 
these  militia  offices  being  used  as  stepping  stones  to  civil  employment, 
was  to  be  attributed  the  keeping  up  the  present  militia  system  to  this 
time.     If  it  had  not  been  for  this,  he  had  no  doubt  but  the  system  would 
long  since  have  been  abolished.     If  he  wished  to  destioy  the  character  of 
the  militia  of  the  country,  to  render  them  totally  inefHcientintimeof  war, 
to  suppress  the  spirit  of  patriotism,  inculcate  false  notions  of  militaiy  sub- 
ordioation,  and  unfit  them  totally  tor  those  high  duties  which  they  might 
be  called  upon  to  perform  in  times  of  need,  he  would  keep  up  the  present 
iDiliiia  system.     The  ridicule  to  which  the  militia,  as  at  present  organi- 
zed, are  subjected,  would  be  the  surest  means  of  making  the  country  lose 
confidence  in  it,  and  unfitting  it  for  the  performance  of  every  military 
duty.     If,  loo,  he  was  in  favor  of  a  standing  army  for  the  protection  of 
the  property  of  the  people,  he  knew  of  no  more  certain  means  of  efl!ect- 
ing  sucix  an  object,  than  by  keeping  up  this  militia  system.     When  it 
would  be  put  down  by  public  scorn  and  public  contempt,  then  ambitious 
and  designing  men  mit^hl  operate  upon  the  people,  perhaps  by  telling 
them  that  the  militia  system  lir.d  failed,  and  that  a  standing  army'was  ne« 
cessar}'  for  the  proieclion  of  their  rights.      Such  might  be  the    result, 
and  such  result  is  to  be  guarded  against.     If  wo  wish,  therefore,  to  save 
the  character  of  the  militia  of  the  Oommonweallh,  and  prevent  the  possi 
bility  of  such  an  event,  as  the  existence  of  a  standing  army  in  this  coun 
try,  the  best  and  most  efTectual  mode  of  prc-enting  it,  is  to  abolish  the 
present  militia  system.     In  fact,  the  argument  on  which  the  system  is 
supported,  is  the  necessity  of  some  particular  sort  of  defence  for  the 
country,  and  it  is  generally  advocated,  as  the  only  aliernalive  between  it 
and  a  standing  army.     It  seems  to  be  the  substitute  for  a  standing  armv. 
Now,  he  wished  them  to  be  placed  upon  the  basis,  that  the  existence  of 
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a  standing  army  was  not  required  in  this  country.     The  system  not  only 
destroys  the  military  spirit  of  the  people  of  the  country  and  subjects  them 
to  ridicule,  but  also  subjects  the  people  of  the  Commonwealth  to  a  most 
onerous  tax  for  keeping  it  up,  and  loss  of  time  in  attending  trainings ;  and 
after  all  this,  not  an  earthly  benefit,  not  a  single  advantage  is  to  be  deri- 
ved from  it.     On  the  contrary,  it  was  productive  of  very  great  evils.-— 
Now  take  the  same  tax  and  the  same  amount  of  labor,  which  is  lost  in 
attending  these  trainings,  and  place  it  upon  the  highways  of  the  Common- 
wealth, and  there  would  be  less  cause  of  complaint  on  the  part  of  the 
people  and  a  great  benefit  would  result  from  it.     Why,  then,  should  this 
system  be  kept  up  when  there  is  not  the  slightest  advantage  to  be  derived 
from  it,  and  when  there  is  not  tlie  least  probability  of  a  war.  .  All  the 
signs  of  the  times  indicate  peace.     The  principle  of  peace  is  in  the  ascen- 
dent throughout  the  world  and  from  every  indication  which  we  have,  it 
will  remain  so  for  a  long  time  to  come  ;  then,  why  the  necessity  of  keep- 
ing up  this  parade  which  can  be  of  no  service  either  in  peace  or  war. 
There  was  another  objection  to  which  he  would  advert,  connected  with 
the  election  of  these  militia  officers.     He  believed  the  effect  of  this  elec- 
tion of  officers,  would  be,  when  called  into  the  service,  that  the  troops 
when  drafted  would  be  put  under  the  command  of  officers,  not  of  their  elec- 
tion and  perhaps  not  of  their  choice.     The  proper  and  true  mode  of  avoid- 
ing this  wiU  be  by  postponing  the  election  of  officers  until  the  militia  are 
actually  needed  to  repel  invasion,  or  such  other  emergency  as  will  make  it 
necessary  for  them  to  be  called  out.  With  these  remarks  he  would  leave  this 
subject,  believing  in  the  mean  time  that  he  could  not  show  a  more  profound 
respect  for  the  militia  of  the  country  than  by  endeavoring  to  relieve  them 
from  the  ridicule  which  they  were  annually  subjected  to  in  attending  their 
regular  trainings. 

Mr.  Forward  wished  to  say  a  word  for  the  purpose  of  collecting  a 
misconception  of  his  remarks,  by  the  gentleman  from  Centre  (Mr.  Smyth) 
He  (Mr.  F.)  did  not  say  that  the  Commonwealth  of  Pennsylvania  had  no 
right  to  organize  her  militia,  or  to  provide  for  its  organization.  What  he 
said,  was,  that  Congress  had  the  power  to  act  upon  the  subject  and 
provide  a  militia  code ;  that  it  might  set  forth  the  manner  in  which  the 
militia  should  be  organized,  and  this  would  include  a  plan  for  the  appoint- 
ment of  officers  as  a  matter  of  course.  He  considered  expressly  that  in 
the  absence  of  such  code  the  State  might  act,  and  it  had  so  acted.  He 
had  not  denied  to  any  State  in  the  Union  the  right  of  self-defence  or  State  de- 
fence. He  had  adverted  to  the  relations  held  by  this  Commonwealth  to  the 
National  Government.  He  had  spoken  of  its  exclusive  right  to  declare  war, 
and,  in  speaking  of  that  subject  he  had  called  particular  attention  to  the  word 
*'  national."  He  had  said  that  the  power  to  declare  war,  superinduced 
the  duty  of  providing  for  it,  and  in  this  relation  we  were  placed.  By  the 
compact  of  the  Union,  we  were  not  bound  to  prepare  for  war  or  take  one 
step  in  reference  to  that  subject — he  spoke  of  national  war  and  of  our 
duty  to  the  Union — to  the  nation.  He  had  said  and  he  repeated  it,  that 
the  State  had  the  right  to  organize  and  arm  her  militia — he  did  not  deny 
that  right — the  Commonwealth  has  a  right  to  provide  forher  own  defence. 
It  is  expressly  provided  in  the  Constitution  of  the  United  States,  that  the 
States  may  provide  for  their  own  defence  in  times  of  imminent  danger. 
We  are  bound  by  that  Constitution,  and  we  have  a  right  to  defend  our- 
selves in  the  way  that  is  reserved  in  the  Constitution  of  the  United  States ; 
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that  is  left  to  every  State  in  the  Union,  unrestricted  and  in  full  force.    He 
knew  that  the  people  of  the  United  States  had  reserved  the  right  of  self- 
defence  ;  but  the  States  have  given  up  the  right  to  keep  ships  of  war  or 
troops  in  time  of  peace.     What  he  had  said  he  took  from  the  book,  and 
he  had  not  gone  beyond  that.     The  right  of  preparing  for  war  is  exclu- 
sively reserved  to  the  Government  of  the  United  States,  and  the  States 
cannot,  for  their  own  defence,  keep  ships  of  war  or  troops  in  time  of 
peace.     Now  for  the  qualification  of  these  remarks,  he  would  refer  to  the 
amendment  to  the  Constitution  which  had  already  been  read  as  follows : 
•*  A  well  regulated  militia  being  necessary  to  the  security  of  a  free  State, 
the  right  of  the  people  to  keep  and  bear  arms,  shall  not  be  infringed." 
Why,  this  was  intended  to  convey  to  individuals  certain  personal  rights. 
This  is  a  personal  right  reserved  to  individuals  to  bear  arms ;  this  was 
adopted  to  grant  to  every  man  the  shield  of  self-defence.     There  is, 
however,  another  connection  between  the  United  States  and  the  States 
bearing  upon  this  subject.     By  one  of  the  articles  of  the  Constitution  of 
the  United  States,  it  is  stipulated  that  *'  the  United  States  shall  guarantee 
to  every  state  in  this  Union  a  republican  form  of  government,  and  shall 
protect  each  of  thera  against  invasion,  and  upon  application  of  the  Legis- 
lature or  the  Executive,  (when  the  Legislature  cannot  be   convened) 
against  domestic  violence."     Thus,  then,  the  burden  of  protecting  each 
of  the  States  of  the  Union  from  domestic  violence,  devolves  upon  the 
Government  of  the  United  States.     This  is  another  security  on  behalf  of 
the  States,  and  burden  on  the  part  of  the  General  Government.     Mr.  F. 
had  repeated  but  what  he  found  in  the  book  and  he  was  surprised  that 
he  should  have  been  misapprehended. 

Mr.  Smyth,  of  Centre,  said,  if  the  gentleman  from  Allegheny  under- 
stood him,  as  saying  that  the  gentleman  was  opposed  to  organizing  and 
disciplining  the  militia,  he  had  misunderstood  him.  His  objection  to 
what  the  gentleman  said,  was,  as  he  understood  him  at  that  time  to  say, 
that  Congress  might  provide  for  the  appointment  of  officers  for  our  mili- 
tia. Now  if  the  gentleman  held  to  this  doctrine  he  could  not  agree  with 
him;  because  the  Constitution  of  the  United  States  reserved  to  the  States 
respectively,  the  appointment  of  all  militia  officers.  If  the  gentleman 
asserted  that  Congress  had  this  right  he  must  beg  leave  to  differ  with  him 
and  refer  to  the  clause  in  the  Constitution  of  the  United  States  on  the 
subject. 

Mr.  Scott,  of  Philadelphia  city,  said  he  rose  to  say  a  few  words  on 
the  general  subject  now  before  the  committee.  In  reference  to  the  partie* 
ular  amendments  which  had  been  proposed,  he  did  not  feel  it  necessary 
to  say  much,  because  his  own  opinions  were  in  favor  of  the  old  Consti- 
tation,  with  the  single  amendment  made  as  to  those  having  conscientious 
scruples  ;  and  his  remarks,  therefore,  would  apply  witli  what  little  force 
they  might  possess,  to  any  other  amendment  which  might  hereafter  be 
offered,  as  well  as  that  now  before  the  committee.  This  Convention  was. 
about  to  frame  a  Constitution  which,  it  was  to  be  hoped,  might  endure  as  a 
basis  on  which  the  whole  State  was  to  grow  up  in  strength  and  prosperity^ 
for  another  half  century  to  come.  There  was  now  in  the  State  of  Penn- 
sylvania, a  population  of  not  less  than  one  million  and  a  half;  and  by  the 
time  another  Convention  should  be  called,  that  number  might  have 
increased  to  something  like  three  millions  of  people.    With  this  prospect 
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lifi/ore  them,  the  question  in  his  mind  was,  whether,  in  laying  the  basis 
•i  a  Government  for  such  a  people,  to  neglect  that  arm  of  the  Goven- 
laent,  which  is  generally  designated  the  military  arm,  would  be  expedient 
ez  light ;  whether  we  were  not  bound  to  provide  for  the  military  defence 
ei  the  people  against  all  casualty  by  the  proper  internal  organization  of 
••ar  militia,  just  as  much  as  we  were  bound  to  provide  for  those  branches 
«f  the  Government  which  related  to  the  administration  of  justice,  or  the 
«ml  department  of  the  State.     He  apprehended  that  until  mankind  should 
alt«r;  until  their  passions  and  feelings  should  be  far  different  from  those  which 
actuated  diem  now;  until,  in  short,  that  period  should  arrive  in  the  history 
•f  the  world,  contemplated  as  possible,  he  believed,  only  by  visionaiies 
and  theorists — when  all  men  should  be  allowed  to  retain  the   peaceful 
possession  of  their  rights,  and  when  all  nations  should  be  peaceable  in 
f  flint  of  practice — no  well  organized  state,  nation  or  government,  would 
3ieglect  to  engraft  on  its  fundamental  law,  some  provision  for  the  mainte- 
a-ance  of  her  military  arm  of  defence.     And  here  he  would  beg  leave  to 
a.^k  what  the  present  Constitution  of  Pennsylvania  asserted  on  this  subject, 
with  which  we,  her  sons,  ought  to  quarrel  ?     The  Constitution,  in  its 
jiesentform,  provided,  in  article  6,  sec.  2,  as  follows :  ^ 

*'The  freemen  of  this  Commonwealth  shall  be  armed  and  disciplined 
**for  Its  defence.  Those  who  conscientiously  scniple  to  bear  arms, 
"'shall  not  be  compelled  to  do  so,  but  shall  pay  an  equivalent  for  personal 
*^5€rvice.  The  militia  officers  shall  be  appointed  in  such  manner,  and 
'■-'for  such  time,  as  shall  be  directed  by  law." 

"The  freemen  of  this  Commonwealth,"  repeated  Mr.  S.,  "shall  be 
**-  armed  and  disciplined  for  its  defence."     He  would  again  ask  what  there 
wa?  in  this  short  and  beautiful  sentence,  calculated  to  excite  any  feeliags 
vith  which  the  freemen  of  this  Commonweahh  ought  to  quarrel  ?     Was 
K  tlox  right  that  the  friends  of  the  Commonwealth  should,  at  some  time 
zni  in  some  manner,  be  armed  and  disciplined  for  its  defence  ?     Why 
:!iM  ?     Because  we  had  been  told  it  was  the  duty  of  the  General  Govern- 
aaefijt  to  protect  us.     The  General  Governmennt,  however,  had  not  pre- 
lected us ;  it  had  entirely  failed  to  do  so  heretofore,  and  it  might  fail 
:i^ain.      Within  twenty  yei.rs    we  had  had  an  enemy  on  our  soil,  in 
aokoie  parts  than  one  ;  we  had  had  the  capitols  of  our  States  nearly  occupi-^ 
9'i  by  them.     One  capitol   had  been   entirely  destroyed.     Another  had 
Been  within  a  few  hours  of  absolute  abandonment  to  the  enemy,  and  our 
■<^olvinteers  and  militia  had  been  slaughtered  in  its  defence.     We  had  had 
th'3  enemy  in  every  part  of  our  country,  and  who  could  say  tliat  what  had 
«.i,c€  happened,  might  not  happen  again  ?     Who  could  raise  the  veil  of 
^turiiy' — who  could  look  behind  it  and  say  that,  in  the  course  of  fifty 
jfiais,  the  same  state  of  things  might  not  again  occur?     The  General 
Government  could  not  be  present  at  all  times  and  in  all  places,  to  defend 
ishe  country  from  invasion ;  and  until  we  ceded  to  the  General  Govem- 
aaent  a  power  which  never  yet  had  been,  and  he  believed  never  would  be 
ttad«d  to  it — namely,  a  power  to  create  a  standing  army  equivalent  to  this 
■defence — it  would  be  useless  to  look  up  to  it  lor  entire  protection  and 
defence.    The  feeling  of  every  American  citizen  was  opposed  to  such  a 
j^ant ;  it  had  been  opposed  by  all  the  statesmen  of  our  country,  and  we 
k2i\  been  brought  down  to  this  single  proposition  that,  as  a  permanent 
aitaas  of  defence,  we  must  depend  on  a  well-armed  and  disciplined  militia. 
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In  Pennsylvania  we  had  failed  in  some  branches  of  this  duty.  We  had 
not  disciplined  our  militia  well;  and  in  some  places  they  were  made 
objects  of  ridicule.  Such  indeed  was  the  truth.  But  was  this  the  fault  of 
the  Constitution,  or  the  laws  under  the  Constitution  ?  Kit  was  the  fault  of 
the  laws,  let  the  Constitution  stand,  and  let  the  laws  be  so  amended  as  to 
meet  the  principle  itself,  which  the  Constitution  contained.  This  would  not 
be  the  only  part  of  the  Constitution  which  had  been  formed,  and  which 
had  not  for  a  long  time  been  satisfactorily  acted  upon,  although  the  action 
upon  it  had  finally  been  made  satisfactory.  Look,  said  Mr.  S.  to  that  clause 
of  our  Constitution  which  provides  for  the  creation  of  common  schools  ! 
Was  it  not  a  dead  letter  on  your  statute  book  for  forty  years  ?  Thousands 
on  thousands  of  dollars  were  actually  expended  on  the  system  of  educa- 
tion, and  were  actually  thrown  away,  until  it  became  a  subject  of  ridicule. 
And  yet  have  you  not  within  five  or  six  years  adopted  a  system,  under 
that  same  Constitutional  provision,  which  bids  fair  to  rival  that  of  any 
other  State  in  the  Union,  and  to  make  your  people  as  enlightened  as  they 
are  virtaous.  Such  is  the  state  of  the  case  as  to  education,  and  such  may 
become  the  case  as  to  the  doctrine  of  national  defence  by  means  of  a  well 
disciplined  militia. 

But,  Mr.  Chairman,  we  have  not  always  treated  our  militia  in  this  way. 
Governor  Snyder,  in  his  message  to  both  Houses  of  the  Legislature  of 
Pennsylvania,  in  the  yeai  of  1815-16,  says :  ''During  the  late  war,  the 
**8oil  of  this  Commonwealth  was  never  trodden  by  a  hostile  foot,  yet 
•*  it  had  at  one  time  a  greater  number  of  militia  and  volunteers  in  the  service 
•*  of  the  United  States,  than  were  at  any  time  in  the  field  from  any  other 
**  State  in  the  Union.  Our  militia  and  volunteers  were  actually  engaged 
••  with  the  enemy  in  Canada,  on  Lake  Erie,  at  Baltimore  and  elsewhere. 
"  and  stood  ready  to  repel  him  from  the  States  of  New  York  and  New 
"  Jersey." 

And,  continued  Mr.  S.,  the  Governor  might  have  added  the  Slate  of 
Pennsylvania. 

I  well  remember  the  scene,  to  which  reference  has  been  made  by  the 
gentleman  from  Northampton,  (Mr.  Porter,)  when  large  bodies  of  men 
assembled  for  the  defence  of  the  city  of  Philadelphia,  some  of  them 
splendidly  disciplined  volunteers — some  of  them  imperfectly  disciplined 
militia,  but  all  of  them  ready  to  defend  the  Capital  of  the  Stale.  Who 
that  looks  to  the  history  of  tlie  transactions  of  that  time  at  Baltimore ; 
who  that  recollects  the  power  of  the  British  Navy  then  hovering  on  our 
coast— who  that  remembers  the  sudden  fear  into  which  the  city  of  Phila- 
delphia was  thrown,  will  say  that  had  it  not  been  for  the  preparation  and 
spirit  manifested  by  the  volunteers  and  militia,  the  city  of  Philadelphia 
itself  might  have  fallen  into  the  hands  of  the  enemy  ?  Who  can  say  that, 
but  for  that  preparation,  the  enemy  might  not  have  attacked  Philadelphia 
as  well  as  Baltimore  and  Washington  ?  They  might  indeed  have  failed, 
but  the  knowledge  that  the  city  was  prepared  to  meet  the  enemy,  was 
enough  to  prevent  the  invasion  ;  the  very  knowledge  that  there  were  stout 
and  willing  hearts  ready  to  receive  the  enemy,  should  he  advance,  at  the 
point  of  the  bayonet,  would  act  as  a  check  upon  him.  Idonotknowbutdiat 
such  an  event  is  going  to  occur  again  hereafter.  I  cannot  tell  whether,  in 
fifty  years  from  diis  time,  we  are  to  be  twenty-four  or  only  twelve  United 
-States,  or  a  less  or  greater  number.    It  is  not  given  to  us  to  raise  the  veil 
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of  futurity.    We  cannot  penetrate  with  human  vision,  the  events  of  the 
next  half  century.     It  is  impossible  for  us  to  say,  whether  succeediM 
generations  will  be  called  to  resist  foreign  invasion,  or  will  continue  to  be 
members  of  a  great  and  consolidated  nation.     But  of  this  I  feel  assured, 
that  in  all  the  vicissitudes  of  fortune,  and  amid  all  strifes — foreiga  and 
domestic — ^Pennsylvania,  if  to  her  natural  and  acquired  wealth,  lo  her 
unexcelled  internal  resources — to  her  mineral  wealth,  her  internal  naviga- 
tion, her  system  of  general  education — she  shall  add  a  bold  yeomanry, 
"armed  and  disciplined" — Pennsylvania  will  take  her  station  upon  a 
commanding  eminence.    Let  it  be  remembered  that  the  volunteer  system 
is  but  a  part  of  the  militia  system.     If  such  is  the  case,  this  is  a  branch  of 
the  system  which  ought  to  be  encouraged  in  the  best  mode  possible,  and 
I  apprehend  that  that  end  will  best  be  attained  by  upholding  the  other 
branches  of  the  system  also. 

One  branch  of  this  provision  required  that  the  militia  should  be  armed; 
and  large  sums  of  money  had  been  expended  by  the  Commonwealth  for 
this  purpose.     Arsenals  had  been  erected  at  various  points — arms  had 
been  purchased— officers  had  been  appointed — some  progress  had  been 
made,   and  some  steps  had  been  taken,  though  probably  not  the  best 
that  could  have  been  adopted ;  and  if  this  feature  of  our  Constitutioa 
was  now  abolished,  it  would  be  an  abandonment  of  all  that  had  hitherto 
been  done — and  the  thirty  or  forty  thousand  men  that  had  been  armed 
under  this  system,  and  had  stood  ready  to  come  forward  at  any  moment 
for  the  public  defence,  would  be  dismissed  without  the  possibility  of 
calling  them  together  again  in  any  sudden  emergency.     We  c«uld  neither 
procure  men  nor  manufacture  arms  on  an  emergency.     If  we  destroyed 
that  which  had  been  done,  we  should  destroy  the  volunteer  system ; 
because  by  takingaway  their  arms,  we  destroy  also  the  martial  spirit  which 
they  were  sure  to  engender.    It  was  true,  as  had  been  said,  that  the  Statea 
were  so  jealous  of  the  preservation  of  this  martial  spirit,  that  after  they 
had  adopted  the  Constitution  of  the  United  States,  as  it  now  stood,  they  were 
not  satisfied  until  they  had  secured  an  amendment  which  provided  ••  that 
the  right  of  the  people  to  keep  and  bear  arms,  shall  not  be  infringed."    If 
"we  destroyed  the  militia  system,  we  did  not  indeed  take  away  tlie  right  of 
the  people  to  bear  arms,  but  we  destroyed  the  inclination,  the  habit  of 
wearing  arms  ;  and  such  was  not  his  sentiment  as  to  what  ought  to  be  the 
condition  of  things  in  a  country  like  ours.     He  believed  that  not  only  the 
right,  but  the  habit  of  wearing  arms  was  essential  to  freemen,  and  to  the- 
preservation  of  the  liberty  of  freemen.     This  was  the  principle  asserted  in. 
the  Constitution  of  the  United  States  ;  and  if  we  did  away  with  this,  the 
effect  would  be  to  destroy  the  principle  and  the  feeling  together. 

But  there  were  other  consequences  to  be  considered  as  connected  with 
the  abandonment  of  the  militia  system  ;  it  might  lead  to  the  creation  of 
standing  armies  in  the  various  States  of  the  Union,  as  had  been  intima- 
ted in  the  course  of  the  debate  by  a  gentleman  on  his  left,  (Mr.  Farrelly  5). 
and  he  (Mr.  Scott,)  had  observed  that  the  intimation  had  created  a  smile. 
He  had  listened  to  that  suggestion  with  attention,  although  he  did  not 
concur  in  it.  A  standing  army  had,  however,  been  asked  for  in  the  State 
of  Pennsylvania,  since  the  termination  of  the  last  war. 

On  reference  to  the  Journals  of  the  session  of  our  Legislature  in  the 
year  .1815  and '16,  page  212-13,  it  would  be  found  that  a  report  wa» 
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made  in  ihe  House  of  Representatives,  by  the  committee  on  the  militia, 
•of  which  Mr.  Sutherland  was  chairman,  on  a  proposition  for  the  creaiion 
of  a  select  corps  of  fifteen  thousand  armed  men  in  this  State.  The  re- 
port commenced  as  follows : 

"The  committee  on  the  militid  system,  fully  aware  of  the  numerous 
"difficulties  that  occur  generally  to  the  adoption  of  an  efficient  militia 
**law,  have  thought  it  an  act  of  prudence  to  submit  to  the  consideration 
**of  the  House,  some  of  the  most  prominent  features  of  a  bill  that  they 
*'  contemplate  introducing.  The  immediate  and  especial  object  of  your 
*'  committee  in  submitting  their  ideas  upon  the  bill  for  the  organization  and 
*' equipment  of  a  "select  corps"  of  young  men  to  defend  the  State,  is  to 
•'  ascertain,  in  as  decided  and  unequivocal  a  manner  as  possible,  the  sense 
"  of  the  House  upon  a  bill  of  that  nature.  Your  committee  think  it  would 
"  be  a  useless  and  unnecessary  waste,  both  of  time  and  money,  to  prepare 
•*  and  reports  bill,  (which  from  its  very  nature  must  be  a  voluminous  one,) 
*' and  afterwards  have  it  rejected.  They,  therefore,  think  that  this  will 
■**  bean  ample  apology  for  recommending  the  following  outlines  of  a  bill,  for 
"  the  adoption  of  this  House : 

"  Ist.  The  committee  recommend  the  uniforming  and  equipping  oL 
**  16,000  men,  who  shall  parade  one  week  in  the  month  of  each  and  every 
•*  year. 

"  2d.  That  the  individuals  to  compose  the  select  corps,  shall  be  between 
"  the  ages  of  18  and  28. 

"3d.  That  the  officers  of  the  select  corps,  while  in  the  service 
*'  of  the  State,  shall  be  entitled  to  the  same  pay  and  rations  as  officers  of 
■•'  the  same  grade  and  rank  in  the  service  of  the  United  States  ;  and  that  each 
**  non-commissioned  officer  and  private,  shall  receive  one  dollar  per 
••  diem,  for  every  day's  attendance  upon  military  duty,  as  assigned 
**  by  law. 

"4th.  That  a  tax  shall  be  laid  upon  the  citizens  of  this  State,  agreeably 
•*  to  the  county  rates  and  levies,  which  tax  shall  be  exclusively  appropri- 
••  ated  for  miltary  purposes. 

**  6th.  That  the  Executive  of  this  Commonwealth  shall  appoint  all  the 
**  officers  that  may  be  necessary  for  the  officering  of  tlie  select  corps,"— 
and  6o  forth. 

He  (Mr.  Scott,)  well  remembered  the  course  pursued  on  that  occasion. 
He  was  a  member  of  the  House  at  that  time,  and  he  opposed  the  report 
for  reasons  which,  in  addition  to  those  advanced  by  other  gentlemen, 
"were  deemed  sufficient,  and  the  report  of  the  committee  was  rejected. 
But  there  we  found  a  project  for  the  creation  of  a  select  body  of  men,  to 
be  armed  and  disciplined,  formed  and  uniformed,  and  paid  by  the  State  ; 
and  to  be  governed  by  officers  appointed  by  the  Executive  of  the  State. 
The  good  sense  of  the  people  rejected  the  proposition.  But  suppose  we 
iiad  just  come  out  of  a  war  in  which,  instead  of  being  annoyed  by  a  militia 
partly  disciplined,  we  had  been  annoyed  by  the  presence  of  no  militia  at 
all.  Suppose  that  instead  of  presenting  a  front  of  some  fifteen  or  twenty 
thousand  men  for  the  defence  of  the  Caj/ital  of  our  State,  we  had  presented 
none  at  all !  What  would  have  been  the  result  of  the  report  introduced  by 
that  committee  in  1815  ?  It  would  have  been  adopted,  and  we  should  have 
had  a  select  corps  of  fifteen  thousand  men,  raised,  armed,  disciplined  and 
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paid  by  the  State ;  and  we  should  thus  have  had  a  neucleus  on  which  to 
form  a  standing  army  in  the  State  of  Pennsylvania,  with  all  its  expenses 
and  all  its  enormous  and  horrible  results.  He  would  not  present  to  the 
Convention  the  danger  of  such  a  state  of  things  hereafter ;  they  could 
judge  for  themselves.  The  United  Slates  had  never  thought  proper,  had 
never  condescended  to  carry  into  effect  that  portion  of  the  powers  given 
to  them  by  the  Constitution,  which  authorized  the  arming  and  disciplining 
of  the  militia.  They  had  left  it  to  the  States  for  the  reason,  Jie  presumed, 
that  the  States  had  a  strong  inclination  themselves,  to  perform  this  duty. 
The  same  gentleman,  from  whose  message  he  had  before  quoted,  (Gover- 
nor Snyder,)  spoke  in  the  following  language  : 

*'  Experience  has  shown  the  futility  of  the  idea  of  converting  every 
*'  man  into  a  soldier.  An  efficient  defence  must,  in  my  judgment,  be 
*'  sought  in  a  select  militia.  Such  a  body,  always  organized,  disciplin- 
*'  ed  and  well  appointed,  can,  on  any  emergency,  be  promptly  brought  into 
"  the  field  ;  and  so  long  as  freedom  is  appreciated,  and  patriotism  inherited 
'*  from  a  brave  ancestry,  we  shall  never  want  abundant  materials  to  form 
such  a  force.  To  attain  this  desirable  object,  it  would  seem  only 
'  neceseary  to  aid  and  foster  the  spirit  that  animates  our  youth,  by  granting 
immunities  to  those  who  shall  enroll  themselves  in  select  corps  to 
*'  serve  such  a  period  as  may  be  fixed  by  law,  holding  forth  to  him  who 
"  honorably  discharges  his  duty,  future  exemption  from  service — a  liberal 
remuneration  for  the  uniform  and  accoutrements  furnished  by  him,  and 
for  the  time  he  shall  have  spent  in  acquiring  the  art  of  war.  It  is  well 
'*  observed,  in  the  Farewell  Address  of  the  great  and  geod  Washington, 
*'that  "timely  disbursements  to  prepare  for  danger,  frequently  prevent 
greater  disbursements  to  repel  it."  The  whole  male  population  between 
certain  ages,  might  be  held  in  reserve,  enrolled  and  mustered,  perhaps 
**  once  a  year," — and  so  on. 

Such,  continued  Mr.  S.  was  the  opinion  of  Gov.  Snyder  as  to  the  mode 
of  carrying  out  the  principles  of  our  Constitution ;  and  the  great  point 
which  he  (Mr.  S.)  was  desirous  of  pressing  on  the  attention  of  the 
members  of  this  body  was,  that  the  language  of  our  Constitution  was  now 
competent  to  that  mode.  His  objection  was  against  interfering  with  this 
language  so  as  to  lessen  the  power  of  the  Legislature ;  he  would  leave  it  to 
them  to  enroll,  arm,  discipline  and  embody  the  militia,  as,  and  when  they 
pleased.  He  knew  that  if  there  was  no  clause  introduced  into  the  Con- 
stitution in  relation  to  the  militia,  the  Legislature  would  not  thereby  be 
prevented  from  acting  on  the  subject.  He  knew  the  principle  to  be  that 
the  Legislature  had  a  right  to  legislate,  in  all  modes,  and  upon  all  subjects 
where  they  were  not  specially  prohibited  by  the  Constitution  from  legis- 
lating ;  and  he  concurred,  therefore,  in  the  opinion  that  if  nothing  should 
be  said  in  the  Constitution,  still  the  subject  would  be  open  to  legislation. 
But  we  had  heretofore  thought  this  a  matter  of  such  grave  importance,  as 
to  be  worthy  of  direct  and  positive  enumeration  in  our  Constitution ;  to 
be  put  into  that  instrument,  and  to  be  brought,  from  time  to  time,  to  the 
attention  of  our  legislative  body.  This  course  was  thought  necessary  to 
the  framers  of  the  existing  Constitution,  and  if  we  frittered  away  the  lan- 
guage which  they  had  inserted,  it  would  be  pointing  out  to  the  Legislatures 
that  might  hereafter  come,  the  extent  to  which  this  Convention  thought 
they  ought  to  go,  although  it  might  not  amount  to  a  positive  prohibition 
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of  their  action.  On  the  whole  view  which  he  had  taken  of  this  questleiiv 
under  all  the  lights  which  he  had  been  able  to  summon  to  his  aid,  he  was 
of  opinion  that  it  would  be  better  to  leave  this  freeman  like  provision  cf 
the  existing  Constitution  entirely  untouclied — to  leave  the  hands  of  our 
legislative  body,  unrestricted  and  untrammeled,  and  to  leave  it  to  iheia 
from  time  to  time  to  fashion  such  a  system  as  might  hereafter  accomplisk 
that  which  we  had  heretofore  failed  v>  effect,  in  the  same  manner  that  OKr 
system  of  education  had  at  last  been  brought  into  successful  operatioa, 
although  for  a' space  of  forty  years,  the  provision  in  regard  to  it  remairid 
ineffectual  and  useless.  With  these  views,  and  believing  that  we  migkS 
safely  rely,  in  this  particular,  on  the  wisdom  of  those  who  had  gone  before 
us,  he  intended  to  vote  against  all  the  amendments,  except  that  whicia 
had  been  already  adopted,  leaving  out  those  persons  who  entertaiEtd 
conscientious  scruples  against  bearing  arms. 

Mr.  Shellito  said  he  was  suffering  under  indisposition,  and  sho^IlL 
not  have  said  a  word  at  this  time,  had  it  not  been  for  some  aspersi\^tt.s 
^vhich  had  been  thrown  out  against  one  of  the  most  worthy  citizens  af 
oar  State.  It  had  been  said  by  his  colleague,  (Mr.  Farrelly)  that  the  iJt- 
dividual  alluded  to,  had  used  his  commission  as  a  militia  officer,  as  a  sttj- 
ping  stone  to  a  high  civil  office  for  which  he  was  totally  unfit.  He,  (Mc. 
S.)  denied  that  the  gentleman  was  unfit  for  the  office ;  there  was  nc't  &  ' 
more  worthy  citizen  in  the  State  of  Pennsylvania.  He  repelled  ihs 
odium  which  such  language  was  calculated  to  throw  on  a  large  portioa  "tf 
the  people  whom  he  had  the  honor  in  part  to  represent.  And  whilst  foe 
was  up,  he  would  say  a  word  on  the  subject  immediately  before  the  com.- 
miltee.  He  should  not  sanction,  by  his  voice  or  vote,  any  proposition  (<sc 
abolishing  the  militia  of  our  country.  We  must  either  defend  oursehe* 
by  means  of  the  militia,  or  we  must  resort  to  a  standing  army — a  propo- 
sition which  must  strike  with  horror  the  mind  of  everv  freeman.  He 
denied  that  it  was  the  wish  of  the  people  to  abolish  the  militia  system;  It 
ought  not  to  be  done,  and  so  Jar  as  his  influence  could  extend,  it  should  not  be 
done.  The  Convention  might  as  well  break  up  at  once,  and  go  home  *» 
make  such  an  attempt.  He  looked  upon  the  militia  as  the  bulwark  of  ciix 
liberties ;  as  a  sure  protection  and  defence  in  the  time  of  danger.  It  kaii 
been  said  that  we  might  rely  with  certainty  on  the  volunteer  corps  ;  but 
he  could  not  subscribe  to  that  proposition.  Tiie  militia  and  the  volunteer* 
were  so  dependent  on  each  other,  that  the  one,  without  the  other,  woiil£ 
fall  to  the  ground  ;  there  would  be  no  volunteers  if  there  were  no  militit. 
And  thus,  when  danger  approached,  the  State  of  Pennsylvania  would  be 
left,  like  a  silly  dove,  among  her  sister  States,  without  the  power  to  defcii^l 
herself.  Were  we  willing  to  defer  all  preparation  to  tlie  last  moment,  trt 
the  belief  that  an  army  would  spring  up  at  our  bidding  the  moment  the 
enemy  entered  our  doors,  and  was  thundering  against  the  walls  of  our  Ca^- 
tol  ?  Nothing  could  be  more  unwise — nothing  more  absurd.  We  had  bee*. 
told  that  in  seasons  of  peace  we  should  make  preparation  for  war ;  tmi. 
time,  which  tested  the  philosophy  of  all  principles,  and  the  truth  of  aJI 
theories,  had  demonstrated  the  soundness  of  this  doctrine.  For  wltsi 
purpose  were  we  fitting  out  the  big  ship  at  Philadelphia  ?  Why  were  we 
putting  her  guns  and  all  her  armament  on  board  ?  Was  it  not  that  s5te 
might  be  ready  to  defend  us,  if  defence  was  necessary  ?  We  ouffht  Iff  be 
ready  at  all  times,  and  on  all  occasions.  The  (Constitution  of  our  State 
provided  that  the  "  Governor  shall  be  commander-in-chief  of  the  militia,^" 
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and  if  we  now  did  away  with  the  militia  system,  what  becomes  of  this 
clause  of  our  Constitution  ?  We  ought  to  cherish  our  militia  by  all  the 
means  in  our  power.  Suppose  there  had  been  abuse  of  the  system — that 
was  no  argument  against  the  system  itself.  If  the  people  were  drilled 
with  corn-stalks,  as  had  been  asserted  here,  they  were  still  making  some 
preparations.  And  if  bad  and  inefficient  officers  had  been  elected,  that 
was  not  the  fault  of  the  law,  nor  did  it  furnish  any  reason  why  it  should 
be  abolished.  It  had  been  argued  on  this  floor,  that  the  miUiia  system 
was  made  a  stepping-stone  to  civil  office.  What  was  there  wrong  or 
discreditable  in  this  ?  Surely  nothing.  On  the  contrary,  it  merely  dem- 
onstrated that  those  militia  officers  who  were  so  fortunate  as  to  be  elected 
to  civil  appointments,  were  worthy  lecipients  of  the  public  confidence ; 
for,  if  they  were  not  so,  if  they  behaved  like  dissolute  men  or  vagabonds, 
the  people  would  not  suffer  them  to  be  their  representatives  in  high  places. 
The  very  selection  showed  that  the  man  was  a  worthy  and  meritorious 
citizen,  or  that  the  people  were  fools.  Was  it  consistent  with  human 
action  to  suppose  that,  because  a  man  was  a  fool  or  a  vagabond,  therefore 
he  should  be  raised  higher  in  the  scale  of  public  estimation  ?  We  could 
not  seriously  entertain  such  an  idea  for  a  moment.  In  conclusion,  he 
would  express  a  hope  that  there  would  not  be  found  a  majority  of  this 
Convention  who  would  be  willing  to  give  up  the  militia  system,  but 
that,  on  the  contrary,  they  would  uphold,  cherish  and  strengthen  it.  The 
militia  had  acquitted  themselves  with  honor,  whenever  they  had  been 
called  into  actual  service.  He  trusted  thev  would  not  now  be  aban- 
doned. 

[Mr.  BiDDLE,  of  Philadelphia,  made  some  remaks,  a  report  of  which  was 
sent  to  him  for  revision,  hut,  in  consequence  of  the  retention  of  the  manu- 
script, the  omission  of  the  speech  in  its  proper  order  has  become 
unavoidable.     If  received,  it  will  be  published  in  an  appendix.] 

Mr.  Chauncey,  of  the  city,  rose  and  said  that  he  would  ask  the  indul- 
gence of  the  committee  for  a  few  minutes,  while  he  stated  the  reasons 
upon  which  his  mind  was  made  up,  and  which  would  induce  him  to  vote 
against  the  amendment  of  the  gentleman  from  Fayette  (Mr.  Fuller,)-— 
that  of  the  gentleman  from  Susquehanna  (Mr.  Read,)  and  also  against  the 
report  of  the  committee,  as  it  now  stood.  He  had  gone  back  to  the  Con- 
stitution, and  stood  in  admiration  of  those  who  framed  it,  and  inserted  the 
provision,  which  was  at  present,  under  discussion.  He  had  satisfied 
himself  well  as  to  the  reasons  which  influenced  the  framers  of  the  Consti- 
tution— had  well  considered  the  subject,  and  felt  quite  content  to  rest  upon 
the  wisdom  of  that  title.  It  would  be  borne  in  mind  by  the  Convention, 
that  the  Constitution  of  Pennsylvania  was  formed  shortly  after  the  Con- 
stitution  of  the  United  States.  He  thought  that  the  framers  of  our 
Constitution  had  bestowed  much  reflection  and  consideration  upon  the 
Oonstitution  of  the  United  States  ;  that  tliev  had  looked  to  see  what  were 
the  rights  reserved  to  the  States  under  that  instrument,  and  particularly 
in  regard  to  this  interesting  subject.  Tliey  had  expressed  their  meaning 
and  intentions  in  language  peculiarly  fortunate.  The  clause  expressed 
all  that  was  necessary  to  be  stated ;  and  after  all,  it  left  the  subject  pre- 
cisely on  the  looting  upon  which  tlie  framers  of  the  Constitution,  after 
full  deliberation,  wished  to  leave  it ;  that  was  to  say  that  the  Legislature 
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should  exercise  a  certain  discretionary  power.  He  trusted  that  the  Con- 
vention would  have  patience  with  him  while  he  ran  over  the  authorities 
in  order  to  see  how  far  our  own  Constitution  harmonized  with  that  of  the 
United  States,  how  far  we  were  in  the  due  execution  of  the  authority 
which  was  reserved  to  the  States,  and  how  far,  too,  we  should  depart 
from  that  ground,  which  he  regarded  the  legitimate  ground — whether  we 
should  adopt  the  report  of  the  committee  or  not.  He  thought  all  these 
things  necessary  to  be  noted  here  in  reference  to  this  subject.  In  the 
eighth  section  of  the  first  article  of  the  Constitution  of  the  United  States 
it  is  provided  that  Congress  shall  have  the  power  of  calling  forth  the 
militia,  &c. 

"  Congress  shall  have  power  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrections  and  repel  in- 
vasions. 

"  To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the  service  of 
the  United  States,  reserving  to  the  States  respectively,  the  appointment 

of  the  officers,  and  the  authority  of  training  the  militia  according  to  the 

discipline  prescribed  by  Congress." 

The  terms  of  the  Constitution  he  need  not  refer  to ;  and  the  amendment 
now  under  discission  was  simply  an  affirmance  of  a  power — that  the  right 
of  the  people  to  keep  and  bear  arms  shall  not  be  infringed.  This  pro- 
vision of  the  Constitution  gave  to  Congress  a  great  power,  and  no  doubt 
the  framers  of  the  Constitution  of  the  United  States,  thought  that  this 
power  could  not  be  better  exercised  than  by  Congress.  What  was  the 
provision  in  the  Constitution  ?  It  would  be  seen  that  the  power  given  to 
Congress  was  to  *'  organize,  arm,  and  discipline  the  militia,"  and  that  the 
rights  reserved  to  the  States  were,  the  **  appointment  of  the  officers  and 
the  training  of  the  militia,  according  to  the  discipline  prescribed  by  Con- 
gress." How  does  the  Constitution  of  Pennsylvania  proceed  ?  Why, 
it  declared  this  general  principle  in  the  outset,  that  "the  freemen  of  this 
Commonweath  shall  be  armed  and  disciplined  for  its  defence."  It  was 
an  affirmance  of  the  provision  in  the  Constitution  of  the  United  States — 
in  aid  of  that  provision,  and  for  the  execution  of  the  authority  reserved  to 
the  States  respectively  by  the  Constitution.  It  provided  that  the  militia 
officers  should  be  appointed  in  such  manner  and  for  such  time,  as  should 
be  directed  by  law.  He  would  ask,  if  there  was  any  thing  but  perfect 
harmony  and  peficct  unity  between  the  Constitution  of  the  United  States 
and  that  of  the  Siaic  of  Pennsylvania,  the  formation  of  which  immedi- 
ately followed  that  of  the  Constitution  of  the  United  States  ?  Did  not 
the  people  of  Pennsylvania  take  up  the  idea  of  the  reserved  right,  con- 
tained in  this  section,  from  the  Constitution  of  the  United  States,  and 
mean  to  exercise  it  by  declaring,  as  they  did  declare,  that  '*  the  freemen 
of  this  Commonwealth  shall  be  armed  and  disciplined  for  its  defence  ?" 
And,  they  did  this  in  conformity  with  the  provision  in  the  Constitution  of 
the  United  States,  which  asserts  that  "  Congress  shall  have  the  power  of 
organizing,  arming,  and  disciplining  the  militia,"  <fec.  They  availed 
themselves  of  the  reservation  made  to  the  States,  and  accordingly  inserted 
In  the  Constitution  of  Pennsylvania  that  *'  the  militia  officers  shall  be 
appointed  in  such  manner,  and  for  such  time  as  shall  be  directed  by  law." 
What  more  than  this  was  wanting?     Did  we  want  to  go  further  than  the 
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exercise  of  that  authority  which  was  reserved  to  all  the  States  respectively 
by  the  Constitution  of  the  United  States  ?  Did  we  want  to  do  more  than 
that  ?  He  would  ask  if  there  was  any  exigency,  any  emergency  which 
called  for  the  exercise  of  authority  on  the  part  of  a  State,  as  a  State  right, 
and  which  might  be  a  questionable  matter,  as  related  to  the  Constitution 
of  the  United  States  ?  All  that  was  required  to  be  done,  was  already  done 
by  the  Constitution.  That  Constitution  (continued  Mr.  C.)  provides  that 
*' the  freemen  of  this  Commonwealth  shall  be  armed  and  disciplined  foi 
its  defence.  Those  who  conscientiously  scruple  to  bear  arms,  shall  not 
be  compelled  to  do  so,  but  shall  pay  an  equivalent  for  personal  service.'* 
And,  sir,  it  further  declares  that  "  the  militia  officers  shall  be  appointed 
in  such  manner  and  for  such  time  as  shall  be  directed  by  law." 

Let  us  then,  sir,  for  a  single  moment,  look  at  what  are  supposed  to  be 
the  three  propositions  now  before  the  committee  as  amendments  to  this 
provision  in  the  Constitution.     What  says  the  committee  ? 

**The  freemen  of  this  Commonwealth  shall  be  armed,  organized,  and 
disciplined  for  its  defence,  when,  and  in  such  manner  as  the  Legislature 
may  hereafter  by  law  direct,  &c." 

He  (Mr  Chauncey)  would  ask,  if  there  existed  any  necessity  for  an 
alteration  of  the  Constitution,  for  the  purpose  merely  of  introducing  a 
change  in  the  phraseology  of  the  provision.  The  Constitution,  as  it  now 
stood  provided  that  the  appointment  of  the  officers  should  be  as  the  law 
directs.  He  could  see  no  good  reason  whatever  for  the  proposed  change. 
It  could  not  be  regarded  as  an  amendment  to  the  Constitution.  What 
was  the  amendment  of  the  chairman  of  the  committee  ?  The  effect  of  it 
was  to  strike  out  the  word  "freemen,"  and  to  say  that  the  citizens  of  the 
Commonwealth  shall  be  enrolled,  and  in  case  of  threatened  invasion,  or 
insurrection,  shall  be  armed  and  disciplined  for  its  defence.  Did  this 
relieve  us  from  any  supposed  difficulty  in  the  case  ?  Who  did  the  framers 
of  the  Constitution  say  were  to  be  the  judges  of  the  exigency  that  should 
call  for  the  exercise  of  that  power  ?  Surely  the  Legislature.  And,  who 
were  to  be  the  judges  under  the  amendment  of  the  gentleman  from  Sus- 
quehanna ?  Why,  the  Legislature.  Then,  there  was  nothing  presented 
here  in  the  shape  of  an  amendment.  We  stand  on  the  same  ground. 
The  power  of  a  State  could  only  be  exercised  by  its  legislative  authority, 
and  they  knew  best  the  time  when  it  should  be  exercised.  Would  gen- 
tlemen go  so  far  as  to  say  that  the  Legislature  ought  not  to  be  judges  of 
our  being  threatened  with  an  invasion,  or  insurrection  ?  iThat  was  a  time 
when  the  judgment  of  the  Legislature  should  be  exercised  ;  and  surely, 
under  the  existing  Constitution,  in  precisely  the  sanie  circumstances,  and 
in  the  same  contingency,  must  that  judgment  be  had.  He  declared  that 
he  could  see  nothing  in  the  proposition  of  the  gentleman  from  Susque- 
hanna which  made  an  amendment  to  the  Constitiitlon.  The  amendment 
of  the  gentleman  from  Fayette  (Mr.  Fuller)  was  in  these  terms  :  **  The 
freemen  of  this  Commonwealth  shall  be  enrolled  and  organized,  to  be 
armed  and  disciplined  for  its  defence,  as  may  be  direoted  by  law."  Let 
us  analyze  this  amendment.  Did  the  mover  of  it  mean  that  the  freemen 
of  this  Commonwealth  should  be  enrolled  and  organized,  and  be  armed 
and  disciplined  for  its  defence,  as  may  be  directed  by  law  ?  Because,  if 
he  did,  ample  provision  was  already  made  in  the  Constitution.  Did  he 
mean  that  they  should  be  enrolled  and  organized  ?     For  that  purpose,  an 
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enactment  of  the  Legislature  was  indispensably  necessary :  and  aftei- 
wards,  the  judgment  of  the  Legislature  should  be  exercised  as  to  the  mode 
and  manner  in  which  they  should  be  disciplined  for  its  defence.  Now, 
the  mover  of  the  amendment  should  bear  in  mind  that  inasmuch  as  this 
power  was  given  to  the  Legislature  by  the  Constitution,  that  very  circum- 
stance left  them  the  right  of  exercising  their  judgment  as  to  when  a  con- 
tingency should  arise  for  calling  out  the  militia,  which  was  the  object  of 
the  gentleman's  amendment.  Did  the  gentleman  from  Fayette  mean  that 
we  shonld  go  beyond  the  terms  of  the  provision  contained  in  the  Consti- 
tution of  the  United  States,  relative  to  arming  and  disciplining  the  militia?" 
Did  he  wish  to  designate  the  exigency  when  the  power  should  be  exer- 
cised? Let  the  gentleman  remember  that  Congress  was  to  do  that.  We 
had  examined  our  own  Constitution,  and  seen  that  the  framers  of  it  had 
acted  in  perfect  unison  with  the  framers  of  the  Constitution  of  the  United 
States.  There  was,  then,  danger  in  departing  from  the  proper  authority 
— the  Constitution  of  the  United  States.  He  had  said  nothing  in  relation 
to  that  part  of  the  section  reported  by  the  committee,  which  related  to  the 
conscientious  scruples  of  some  of  our  citizens.  He  thought  that  there 
would  be  an  opportunity  hereafter  for  the  further  consideration  of  that 
subject : — he  meant  when  the  report  of  the  committee,  which  proposed 
the  introduction  of  an  article  into  the  Bill  of  Rights,  should  come  up. 
He  hoped,  then,  to  be  favored  with  an  opportunity  of  showing  that  it  was 
founded  upon  a  proper  basis — one  unquestionably  right,  so  far  as  it  related 
not  only  to  an  exemption  of  those  who  entertained  conscientious  scruples 
against  bearing  arms,  but  also,  to  inflicting  upon  them  a  penalty  for 
enjoying  the  rights  of  conscience.  These  were  the  reasons  which  induced 
him  to  vote  against  the  amendment. 

Mr.  Fuller,  of  Fayette,  said  he  perfectly  concurred  with  the  gentle- 
man on  his  right,  (Mr.  Chauncey)  that  the  provision  in  the  present  Con- 
stitution was  all-sufficient  in  regard  to  organizing  and  disciplining  the 
militia  of  the  Commonweallh.  But,  in  consequence  of  the  suggestions 
of  many  of  the  members  of  the  Convention,  as  well  as  citizens,  he  had 
been  induced  to  ofl'er  liis  amendment,  making  a  little  change  in  the 
phraseology  of  tlie  section.  The  Legislature  alleged  that  they  were  not 
at  liberty  to  abolish  militia  trainings,  so  much  complained  of  by  a  Jarge 
portion  of  our  citizens.  They  said  that  they  were  constitutionally  com- 
pelled to  require  them.  In  order  to  relieve  and  untie  the  hands  of  the 
Legislature,  he  desired  to  insert  the  word  "  when."  He  confessed  that 
he  was  willing  to  adopt  the  provision  in  the  old  Constitution.  He  was 
not  willing  to  leave  the  Legislature  untied  as  to  organizing  the  militia; 
but  desired  to  leave  them  at  liberty  in  this  respect.  He  thought  that  the 
speech  of  the  gentleman  from  the  city,  (Mr.  Chandler)  went  to  prove, 
most  conclusively,  the  necessity  of  keeping  up  the  militia  system.  With 
regard  to  the  amendment  to  the  amendment  of  the  gentleman  from  Sus- 
quehanna, (Mr.  Read,)  his  opinion  was  that  it  would  meet  the  views  of 
Uiose  genUemen  who  desired  to  untie  the  hands  of  the  Legislature,  and 
not  make  it  obligatory  upon  them  to  have  the  militia  enrolled  and  disci- 
plined. If  he  (Mr.  F.)  understood  the  language  of  the  existing  provision, 
it  contained  two  separate  and  distinct  ideas — the  one  obligatory,  and  the 
other  could  be  dispensed  with  by  the  Legislature.  As  to  the  objections 
suggested  by  the  gentleman  from  the  city,  (Mr.  Biddle)  in  regard  to  the 
omcering  of  the  militia,  he  thought  there  was  no  force  in  them  ;  for,  when 
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the  several  companies  of  the  militia  were  mustered  into  the  service  of  the 
United  States,  the  captain  might  be  drafted,  or  not,  as  was  thought  proper. 
This  was  a  matter  to  be  regulated  by  a  law  of  the  States.  The  Consti- 
tution might  be  so  amended  as  to  provide  that  the  person  drafted  should 
be  elected  captain.  His  view  of  the  matter  was  that  every  citizen  should 
retain  the  character  of  a  citizen  soldier. 

Mr.  Ingersoll,  of  Philadelphia  county,  remarked,  that  if  the  amend- 
ment of  the  gentleman  from  Fayette,  (Mr.  Fuller)  could  be  amended  by 
striking  the  words  **to  be"  out  of  the  sentence  "armed  and  disciplined 
by  law,"  he  would  have  no  objection  to  it ;  but,  if  not,  he  sho,uld  feel 
himself  compelled  to  vote  against  it. 

Mr.  61DDLE  asked  for  the  yeas  and  nays,  and  they  were  ordered. 

Mr  Fuller  accepted  the  modification  to  strike  out  the  words  *'  to 
be." 

Mr.  Meredith,  of  the  city,  would  briefly  state  the  grounds  of  his 
objections  to  the  amendment  of  the  gentleman  from  Fayette,  (Mr.  Fuller.) 
His  intention  was  to  give  his  vote  against  the  amendment  to  the  amend- 
ment, and  also  against  the  amendment  of  the  gentleman  from  Susque- 
hanna, (Mr.  Read,)  and  he  would  vote,  finally,  in  favor  of  the  amendments 
reporteaby  the  committee.  The  experience  of  the  last  few  days  had  taught 
us,  that  the  moment  we  departed  from  principle,  we  were  involved  in 
intricacy,  and  found  it  almost  impossible  to  reconcile  the  various  con- 
flicting opinions  which  prevailed  on  the  subjects  brought  under  consid- 
eration. There  was,  however,  one  subject,  upon  which  members  gener- 
ally seemed  to  agree — even  his  friend  from  the  city,  (Mr.  Biddle,^ 
appeared  to  admit  that  there  should  be  some  discretion  left  to  be  exercised 
by  the  Legislature  in  respect  to  this  important  matter.  His  colleague, 
(Mr.  Chauncey,)  who  last  addressed  the  committee,  conceded,  as  he 
also  believed  had  almost  every  gentleman  who  liad  spoken,  that  it 
should  be  left  ultimately  to  the  discretion  of  the  Legislature.  He  found 
only  an  agreement,  a  unity  of  opinion  as  to  the  principle,  distinctly 
laid  down  in  the  report  of  the  committee,  but  a  division  of  sentiment  as 
regarded  the  details.  Some  of  his  friends  seemed  to  think  that  the  pre- 
sent mode  of  training  the  militia  led  to  the  cultivation  of  a  spirit  to 
bear  arms.  Here  he  must  beg  leave  to  dissent  from  that  opinion.  In- 
deed, in  his  humble  judgment,  it  turned  into  ridicule  the  profession  of 
bearing  arms.  His  coUegue,  (Mr.  Sf'ott,)  seemed  to  imagine  that  the  prin- 
ciple with  respect  to  this  matter,  might  ultimately  be  carried  out  as  in  refer- 
ence to  common  schools.  He,  (Mr.  Meredith,)  wished  that  he  could 
agree  with  him.  We  knew  that  time  was  necessary  to  ensure  military 
discipline ;  and  that  in  a  time  of  profound  peace  an  opportunity  presented 
itself  of  disciplining  men  for  the  field,  which  did  not  occOr  in  a  time 
of  war.  As  to  the  conscientious  scruples  entertained  by  some  men 
relative  to  bearing  arms — that  was  a  matter  which  he  preferred 
should  be  left  to  the  discretion  of  the  Legislature.  In  his  opinion,  there- 
fore, it  would  be  better  to  have  no  provision  in  the  Constitution,  on  the 
subject.  He  thought,  then,  as  had  been  already  suggested  by  the 
gentleman  from  the  city,  (Mr.  Chauncey,)  that  the  question  should  not 
be  touched  until  the  Bill  of  Rights  came  up  for  consideration.  And  if,  at 
that  time,  it  should  be  discovered  that  there  was  a  decided  majority  in 
favor  of  leaving  it  to  the  Legislature,  he  vvould  give  his  assent  to  it.     He 
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would  abandon  his  grounds  of  objection,  provided  astep  were  gained  by 
iu     He  could  not  take  the  old  Constitution  for  the  reason  assigned  by  his 
highly  respected  and  venerable  colleague,  who  thought  that  the  instrument 
as  it  now  stood,  left  a  discretion.     He,  (Mr.  M.)  was  not  pmpared  to 
say  that  the  language  of  the  Constitution  bore   out  the  argument  con- 
tended for  by  the  gentleman  ;  nor,  would  he  maintain  that  it  contained  all 
that  was  necessary   to  give   the  Legislature  discretion.     The  question 
had  never  been  raised  in  Pennsylvania,  whether  the  Constitution  which 
called  imperatively  for  the  arming  and  disciplining  of  the  militia,  did 
not  bind  the  Legislature  to  have  that  carried  into  execution,  as  well  in  a 
lime  of  peace  as  of  war.     In  his  opinion,  it  did  not.     If  his  constrnction 
of  the  Constitution  was  wrong,  or   if  there  was  any  doubt  as   to  its 
meaning,   he    would  be  willing  to  vote  for  having  it  so  altered  as  to 
leave  the  matter  of  arming  and  disciplining  the  militia  to  the  discretion 
of  the  Legislature.     And,  he  would  do  so,  because  he  felt  impressed 
with  the  belief  that  the  Convention  desired  the  insertion  of  such  a  clause 
in  the  Constitution  as  would  prevent  all  doubt  on  the  subject  for  the 
foture.     He  believed  the  Constitution  perfectly   intelligible  as   it  now 
stood — that  it  contained  a  simple  principle,  leaving  it  to  the  discretion 
of  the  Legislature  to  say  when  the  militia  shall  be  armed  and  disciplined, 
and  to  point  out  the  manner,  and  fix  the  time  for  which  they  shall  serve. 
This  he  thought,  would  be  as  safe  a  mode  as  any  that  could  be  adopted. 
It  was  probable  that  many  more  amendments  might  be  proposed,  he* 
sides  those  at  present  under  consideration,  and  that  much  more  discus- 
sion might  be  elicited.     However,  the  subject  was  one  of  great  impor- 
tance, and  involved  considerable  difficulty,  and  therefore,  was   deserving 
of  all  the  attention  that  the  committee  could  bestow   upon   it.     For  his 
own  part,  he  thought  the  belter  course  to  adopt,  was  to  fix  the   principle 
only,  and  leave  the  details  to  the  disposition   and  management  of  the 
Legislature.     He    would    vote    against  the  amendment  to  the  amend- 
ment, and  also  the  amendment,  and  in  favor  of  the  report  of  the  com- 
mittee, as  amended. 

Mr.  Fuller,  of  Fayette,  modified  his  motion  by  reinstating  the  words 
*•  to  be,"  which  he  had  moved  to  strike  out. 

Mr.  Ingersoll,  of  Philadelphia  county,  remarked  that  it  must  be 
obvious  to  every  member  that  ever  since  the  commencement  of  the  ses- 
sion, there  had  existed  among  gentlemen  a  considerable  degree  of  frank- 
nesss  and  cordiality,  and  that  there  had  been,  on  this  question,  a  good 
deal  of  profitable  debate.  He  entertained  no  doubt  that,  in  the  course  of 
the  afternoon,  or  the  evening,  some  means  would  be  devised  by  gen- 
tlemen, to  dispose  of  the  subject  under  consideration,  as  speedily  as 
possible.  With  this  view,  then,  he  would  move  that  the  committee  rise 
to  meet  again  to-morrow  morning,  when  doubtless  something  would  be 
effected. 

Mr.  MEREDriH,  of  the  city,  hoped  he  did  not  understand  the  gentle- 
man as  signifying  that  there  had  been  too  much  debate. 

Mr.  Ingersoll.     Not  at  all.     Certainly  not. 

The  question  being  taken  on  the  committee  rising, 

A  division  was  demanded — yeas  57 — nays  not  counted. 

The  committee  then  rose,  and  the  Convention  adjourned  till  to-morrow 
morning. 
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TUESDAY,  October  24. 

SIXTH   ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  Chambers  in  the  chair,  for  the  purpose  of  considering  the  report  of 
4he  committee  on  the  6th  article. 

The  question  pending  being  on  the  motion  of  Mr.  Fuller,  to  amend  the 
amendment  offered  by  Mr.  Read,  by  striking  therefrom  all  after  the  word 
"the,"  in  the  first  line,  and  inserting  in  lieu  thereof  the  words  following, 
Tiz :  "Freemen  of  this  Commonwealth  shall  be  enrolled  and  organized, 
to  be  armed  and  disciplined  as  may  be  directed  by  law." 

Mr.  Ingersoll  said  he  would  not  have  risen  to  take  a  part  in  this  debate, 
if  he  did  not  flatter  himself  that  he  could  throw  a  litde  light  on  the  subject, 
in  the  present  temper  of  the  Convention.     He  could  go  to  bed,  and  rise 
with  thankfulness,  that  none  of  that  party  feeling  which  the  former  session 
had  originated,  remained  in  his  breast.     He  would  say  that  less  good 
than  ill  nad  been  said  of  the  Convention,  and  in  many  cases,  its  individual, 
as  well  as  its  general  character,  had  been  implicated.     He  desired  now  to 
take  up  a  few  minutes,  a  very  few  minutes,  and  he  would  pledge  himself 
not  to  go  beyond  that  limit,  and  he  would  not  have  done  this,  if  he  did  not 
feel  that  this  was  a  subject  of  vital  importance.     One  or  two  views  which 
struck  his  mind  with  great  force,  and  which  had  not  been  touched,  he 
was  anxious  to  present  to  the  committee.     With  the  feeling  of  an  elder  he 
rose, — not  with  the  wisdom  of  one — for  many  of  the  junior  members  of 
the  Convention,  disgusted  with  the  folly  of  the  exhibitions,  would  discon- 
tinue the  whole  of  the  militia  system ;  while  two  of  the  elder  gentlemen 
in  his  eye — one  with  the  gold  spectacles,  and  the  other  with  the  silver 
ones, — and  he  knew  no  better  way  to  designate  them,  doing  it,  as  he  did, 
with  the  most  perfect  respect  -  had  spoken  in  favor  of  the  system,  as  he 
intended  himself  to  do.     Let  us  not  (said  Mr.  I.)  be  discouraged  by  the 
want  of  proper  laws,  or  of  a  proper  spirit  in  the  people  to  carry  those  laws 
into  effect.     He  felt  himself  standing  on  cardinal  principles,  when  on  the 
foundations  of  self-defence,  and  liberty  of  conscience.     Many  gendemen 
had  come  to  the  Convention  impressed  with  the  importance  of  the  judicial 
office,  which  he  could  not  see  to  have  been  greatly  overrated.      He  had 
nis  own  opinions  on  this  subject.     Executive  patronage  was  regarded  by 
many  others  as  a  question  of  great  importance,  and  some  attached  as  much 
importance  to  that  of  the  legislative  power.     There  was  also  the  subject 
of  corporations,  on  which  he  had  very  innocently  brought  himself  into 
trouble.     But  what  were  all  these,  to  the  great  question  involved  in  this 
section.     So  highly  did  he  regard  it,  that  he  could  not  be  able  to  excuse 
himself,  if  he  did  not  say  a  single  word.     What  is  a  militia  ?     It  meant 
neither  more  nor  less  than  armed  people.     He  did  not  intend  to  speak 
lightly  of  our  holy  religion,  when  he  said  that  the  right  of  conscience, 
which  has  been  called  an  imperfect  right,  or  the  right  to  be  exempted  from 
military  service,  as  tender  consciences  ought  to  be,  where  they  properly 
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can,  is  only  secondary  to  that  great  natural  right,  which  is  our  birth  right. 
Too  old  to  fight  himself,  he  did  not  wish  to  compel  a  worm  that  would 
not.  A  militia  is  an  armed  people  :  It  is  (said  Mr.  I.)  that  sovereignty 
to  which  we  all  bow — that  sovereignty  of  arms.  It  comes  from  that  great, 
ju8t  nation  of  antiquity,  which  continued  for  600  or  700  years,  without 
the  advantage  of  your  republican  institutions,  and  subdued  the  world  and 
infused  her  own  character  into  those  she  subjugated.  His  friend  over  the 
way  had  never  spoken  better  than  he  did  on  this  subject,  and  he  hoped 
that  gentleman  would  help  him  to  the  lines  of  Sir  William  Jones  in 
reference  to  it. 

Our  own  ancestral  country — not  England  only — but  the  British  isles, 
Ireland,  Scotland,  &;c.  are  distinguished  for  this  principle.     In  France, 
until  lately,  only  gentlemen  were  allowed  to  be  armed  ;  and  even  now  it 
was  death  in  Germany  for  a  peasant  to  be  caught  with  a  fowling-piece  ; 
whereas,  in  England,  Scotland  and  Ireland,  all  were  armed.     For  did  any 
one   suppose  the  militia  system   meant  nothing  more  than  the  art  of 
shouldering  a  firelock,  or  performing  an  evolution?     It  meant  more.     It 
implied  the  use  of  the  firelock  and  the  sabre  on  all  occasions.     It  placed 
it  in  the  power  of  every  one  to  make  himself  a  man,  capable,  at  all  times, 
of  defending  himself  against  outrage  and  violence.     When  we  speak  of 
trainings,  we  speak  of  that  which  begins  at  the  cottage  fire-side.     There 
is  some  self-training  to  be  performed.     He  spoke  of  something  earlier 
than  the  mustering  of  a  corps,  or  marching  in  the  field  or  by  the  tavern 
door,  where  a  dozen  persons  assemble,  and,  in   their  sports,   prepare 
themselves  for  the  business  of  war ;  and  while,  with  a  quiet  conscience 
and  a  gratified  feeling,  he  was  willing  to  accede  to  the  wish  for  an  exemp- 
tion from  pay,  which  would  satisfy  the  more  tender  conscience — and  he 
would  be  willing  to  go  yet  furtlier  to  put  their  minds  at  ease — he  could  not 
but  feel  alarmed,  lest  this  great  institution,  which  had  made  England  the 
first  of  modern,  as  it  made  Rome  the  first  of  ancient,  nations,  should  be 
impaired,  because  some  abuses  had  been  discovered,  and  some  contemptible 
proceedings  had  taken  place.    He  begged  the  committee  to  be  assured  that  he 
was  not  disposed  or  able  to  take  up  much  time.     Wlio  fought  the  battles 
of  Lexington,  Bunker  Hill  and  Saratoga?   or,  to  come  nearer  our  own 
times,  who  were  they,  also,  at  Plattsburg,  that  conquered  the  conquerors  of 
Europe  ?     Who  saved  Baltimore  ? — and  he  regretted  to  say  that,  if  Balti- 
more had  surrendered  to  the  enemy,  Philadelphia^  would  not  have  even 
waited  for  a  summons.    The  British  troops  would  not  liave  marched  as  far  as 
the   Susquehanna,  before   a  messenger   would  have  been   wuth   them, 
tendering  the  submission  of  Philadelphia.     Who  obtained  the  victory  at 
New  Orleans  ?    These  militia,  trained  and  disciplined  in  their  own  houses ; 
not  practised  in  the  field,  but  bringing  the  guns  which  they  were  taught 
to  use  when  children.     In  these  emergencies,  not  only  to  repel  invasions, 
hut  to  suppress  insurrection,  all  classes,  including  even  his  friend  behind 
him,  (Mr.  Cope,)  would  be  ready  to  turn  out;  for  did  not  2000  young  men 
turn  out  of  Philadelphia  for  that  purpose,    a   large   proportion  of  whom 
were  of  Quaker  lineage,  their  fathers  and  mothers  being  of  that  persuasion  ? 
This  was  a  spirit  which  we  ought  to   cultivate.     He   would   ask  the 
attention  of  the  committee,  for  a  single  instant,  to  modern  times.     It  was 
afact,  with  which  all  perhaps  were  not  cognizant,  but  it  was  not  to  be  dispu- 
ted, that  your  Bemadotts,  your  Soults,  your  Grouchys,  those  great  generals, 
who  carried  the  French  power  into  all  the  Capitlas  of  Europe,  but  that 
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which  was  defended  by  militia— were  all  raised  at  the  head  of  mili- 
tii.  The  battles  of  Merengo  and  Waterloo,  which,  in  poetry,  present 
the  most  beautiful  pictures  of  systematic  skill,  practically,  as  we  had 
been  told  by  those  who  were  actually  engaged  in  them,  exhibited 
as  much  confusion  and  belter  skelter,  as  we  could  meet  with  at  any  militia 
muster.  That  which,  when  its  history  shall  be  written,  will  present 
the  most  perfect  plan,  which  the  most  comprehensive  genius  could  devise 
and  execute,  may  hare  partaken,  and  did  partake,  of  the  corn-stalk 
character.  The  battle  of  Merengo  is  known  to  have  been  gained  in  the 
most  clumsy  and  incomprehensible  manner.  When  the  French  army 
had  been  routed,  Kellerman  took  it  into  his  head,  with  about  600  straggling 
horse,  to  charge  the  pursuing  troops,  cut  through  them,  and  cut  back,  and 
thus  turned  the  fortune  of  the  day.  The  First  Consul,  who  was  at  a 
distance,  knew  so  little  of  what  was  going  on,  that  he  was  doubtful  for 
some  time,  to  whom  was  due  the  merit  of  victory,  such  was  the  confusion 
which  prevailed.  A  battle,  therefore,  as  it  would  appear,  was  not  so 
difficult  an  achievement  for  a  militia.  The  raw  initiant  was  just  the  same, 
perhaps  it  was  better,  in  the  militia.  He  had  heard  a  distinguished 
gentleman  of  this  State  say,  that  there  was  no  occasion  for  a  militia,  as, 
in  case  of  emergency,  we  should  have  defenders  hired.  That  was  the 
principle  of  which  he  (Mr.  I.)  was  afraid.  It  was  a  fact  that  no  hired 
army  ever  conquered  a  militia.  As  he  had  before  said,  no  French  army 
had  been  able  to  reach  the  Capital  of  a  militia  country.  These  French 
armies,  which  were  originally  all  militia,  after  marching  to  Madrid,  to 
Berlin,  to  Vienna,  to  Warsaw— every  where  but  London — were  at  last 
conquered  by  militia.  The  Landwehr,  green  militia,  turned  out  against 
them  at  Waterloo.  Never  did  Napoleon  fight  with  more  bravery  than  on 
that  occasion.  But  the  French  had  hired  soldiers,  and  none  others.  In 
the  first  instance,  as  he  conquered  all  Europe,  at  last  all  Europe  conquered 
him,  by  the  very  means  which  we  were  now  talking  of.  With  a  view  to 
further  illustration  of  the  question,  he  hoped  he  would  be  permitted  to 
read  to  the  committee  one  or  two  passages.  And  he  would  first  read 
a  few  passages  from  Blackstone,  on  the  subject  of  the  origin  of  the 
militia. 

*'  It  seems  universally  admitted  by  all  historians,  that  King  Alfred  first  set- 
tled a  national  militia  in  this  kingdom,  and  by  his  prudent  discipline  made  all 
the  subjects  of  his  dominions  soldiers :  But  we  are  unfortunately  left  in 
the  dark  as  to  the  particulars  of  this,  his  so  celebrated  regulation — though 
from  what  we  last  observed,  the  Dukes  seem  to  have  been  left  in  posses- 
sion of  loo  large  and  independent  a  power,  which  enabled  Duke  Harold, 
on  the  death  of  Edward  the  Confessor,  though  a  stranger  to  the  royal 
bloody  to  mount,  for  a  short  space,  the  throne  of  this  Kingdom,  in 
preju(Mce  of  Edgar  Athelrig,  the  rightful  heir." 

Blackstone  then  goes  on  to  trace  the  origin  of  the  militaiy  tenures,  and 
then  proceeds  as  follows : 

'<  In  this  state,  things  continued  till  the  repeal  of  the  statutes  of  armour, 
in  the  reign  of  King  James  the  first ;  after  which,  when  King  Charles  the 
first  had,  during  his  northern  expeditions,  issued  commissions  of  lieuten- 
ancy and  created  some  military  powers,  which,  having  been  long  exercised, 
were  thought  to  belong  to  the  crown,  it  became  a  question  in  the  long 
parliament,  how  far  the  power  of  the  militia  did  inherently  reside  in  the 
King — ^beiag  now  unsupported  by  any  statute,  and  founded  only  upon 
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immemorial  usafjo.  This  question,  being  agitated  with  great  heat  and 
resentment  on  both  sides,  btM;:imc  at  lonjrth  the  immediate  cause  of  tlu^ 
fatal  rupture  between  the  King  and  his  parii.miont;  the  two  houses  n'>t 
only  denying  this  prerogativu  oi"  the  crown,  the  legality  of  which  riL^Iit 
perhaps  might  be  somewhat  doubtful — jut  also  seizing  into  tiieir  own 
hands,  the  entire  power  of  the  miliiia,  the  illegality  of  whicii  step,  coukl 
never  be  any  doubt  at  all. 

**Soon  after  the  restoration  of  King  Charles  the  second,  when  ilic 
military  tenures  were  abolished,  it  was  thought  proper  to  ascertain  liu^ 
power  of  the  militia,  to  recognize  the  sole  right  of  the  crown  to  govern  and 
command  them,  and  to  puttlie  whole  intoamore  regular  method  otmdit.iry 
subordination,  and  liie  order  in  wiiich  tiie  militia  now  stands  by  law,  is 
principally  built  upon  the  statutes  which  were  then  en:ictcd.  It  ij?  tr;;« 
the  two  last  of  them  are  apparently  repealed;  hut  many  of  their  provisions 
are  re-enacted,  with  the  addiiion  of  some  now  regulation,  by  the  present 
militia  laws, — l!ie  general  schonr3  of  whirli  is  to  discipline  a  4!erl:)in 
number  of  the  inliabitmils  of  every  county,  cliosen  by  lot  Ibr  three  y<'.irs. 
and  olTicered  by  t!ie  lord  lieuleiia:;i,  the  deputy  lieutenant,  a-.id  oihi  r 
principal  land-holders,  undei  a  commission  from  the  crown.  They  an; 
not  compelled  to  uiarch  out  of  tiioir  counties,  unless  in  case  of  invasion 
or  actual  rebellion,  nor  in  anv  case  comnelled  to  march  out  of  the  l;im'- 
dom.  They  arc  to  be  exercis(»d  at  staled  /nes,  and  their  dis'fipline  j:i 
general  is  hberjl  and  easy ;  bat,  wlien  or  1'  A:d  out  into  actu^d  service;. 
they  are  subject  to  the  reins  of  luaiiial  l-.'v,  its  necessary  to  keep  taeu* 
in  order.  This  is  the  constitutional  setr.iriiv  whudi  oui  laws  have  provided 
for  the  public  peai^e,  and  for  [)roiecting  iIiC  roalm  against  foreign  or 
domestic  violence*,  and  whicli  ilie  sfitule:;  cl(?clare  is  essentially  necesrij. y 
to  die  safety  and  perpetuity  of  the  kiiig.lom/' 

Here,  then,  was  to   be  ai'.:iiucd  the  foundation  of  the    whole.      llr 

would  further  direct  t!ic  atteiUion  of  the  cnminittee  to  tlie  29th  cha])ler  of 

the  Federalist — to  (reiieral  Kamiit':!:'s  discassion  of  tiie  subject,     VVlicn 

he  said,  at  the  beginning  of  his  i.ijiaiks,  tliat  lie  would  throw  a  li.'^iit  orr 

the  subject,  he  m-iiiiii  to  repjr  to   ..:.i.-.'  chapter.     Any  gentleman    inij::it 

read  it  for  himself,     lie  (.Mr.  J.)  ..ould  not  he  so  unrearunal)le  as  to  t;-.x 

the   patience  of  the  committee  by  reading   tins  essay  of  one  who  was 

master  of  the  sui)ject,  and  had  great  military   experience.     This,  then, 

was  the  system,  and  such  wr.s  its  operation  in  this  State.     He  would  ask 

the  attention  of  die  committee  to  tlie  lifdi  section  of  the  second  chaper  of 

the  old  Constitution — iie  meant  the  Constiiuiion  of  177G.     **  The  freem';n 

of  tliis  Commonwj'alth,  and  tlieir  sons,  siiall  be  trained  and  armed  for  i:s 

defence,*'  &c.     **  And  their  si»ns."     lie  knew  an  instance,  alul  it  deserved 

to  be  mentioned  as  an  honorable  distinction,  of  a  geniieman  at  the  battle 

of  Baltimore,  who  had  live  sons  in  tlie  service  of  his  country — a  gendem;  ia 

who  led  the  charge  at  the  barile  of  the  Cowpt  ns,  and  put  the  regulars  to 

flight — General  lloward!      Tiie  section  goes  on  thus — **  shall  be  trained 

and  armed  for  its  defence,  uu-.ler  such  regulations,  restrictions  and  exceji- 

tions,  as  the  General  At^FCiii:)!y  shall  by  law  diicct:  preserving  always  to 

the  people  the  right  of  electing  their  generals  and  all  commissioned  oih«ers 

under  that  rank,  m  such  n\aniicr,  and  as  often  as  by  the  said  law  shall  he 

directed."       Here,   then,   every   man, — wh.;iher  naiive  or   naturalized, 

whether  free  or  bond — for  the  provision  comprehended  every  class  and 

colour— every  man  capable  of  shouldering  a  musket,  was  requiied  to  be 
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trained  and   armed,  by  our  present  Constitution  ,*  and  the  amendment 
proposed  to  it,  designates  the  miliiia  as  only  to  be  for  defence,  and  in  this 
view  Blackstone  himself  regarded  the  miliiia.      The  very  second  amend- 
ment  to  the  Constitution  of  the  United  States,  previous  to  which  several 
of  the  States  had  reftiscd  to  come  into  the  compact,  he  begged  to  recom- 
mend to  the  attention  of  his  friend  from  Allegheny,  (Mr.  Forward) — "a 
well  regulated  militia  being  necessaiy  to  the  security  of  a  free  State,  the 
right  of  the  people  to  keep  and  bear  arms,  shall  not  be  infringed."     Mark 
the  admirable  adaption  of  the  language.     There  is  (said  Mr.  I.)  an  argu- 
ment in  it  more  than  I  could  make  in  a  year,  all  condensed.     A  well 
regulated  right  of  every  man,  to  do  what?     To  bear  arms — and  the  Con- 
stitution says  this  right  to  bear  arms  "  shall  not  be  infiinged."     This  **  well 
regulated  militia,"  which  is  "  necessary  to  the  security  of  a  free  State,** 
is  the  right  of  every  man  to  bear  arms,  and  it  is  a  right  which  **  shall  not 
be  infringed."     And  when  his  friend  from  Allegheny  said  at  first,  (as  he 
liad  understood  him,)  that  the  federal  power  absorbed  all  the  rights  of  the 
states  on  this  subject,  he  (Mr.  I.)  confessed  that  he  had  felt  himself  excited 
tilmost  to  pugnacity.     This  right  exceeded,  was  beyond  the  reach  of  the 
federal  Constitution — it  was  supreme,  above  the  supremacy  of  the  Cods^- 
tution — it  was  a  right  which  the  Constitution  could  not  touch.     It  was 
nothing  less  thaw^man's  right  to  self-defence,  that  power  which  could  not 
be  impaired  by  any  power  of  government.     Towatds  the  conclusion  of 
the  late  w?jr,  when  this  government  was  struggling  with  immense  difficul- 
ties, this  State  hid  her  armies.     At  that  time  Mr.  Biddle  was  a  member 
of  the  Senate,  and  was  the  author  of  whfit  was  then  called  the  conscription. 
He  (Mr.''l.)  had  voted  for  •something  like  it,  and  he  would  do  so  again— 
and  here  he  fourtd  the  authority  in  the  Constitution  t)f  the  United  States* 
"  No  State  shall,"  &c.  **or  engage  in- war,  unless  actually  invadicd,  or  in 
such  imminent  danger  as  will  not  admit  of  delay."     And  who  was  to  judge 
of  this  "^^ imminent  danger"?     Why,nhe  power  of  the  State — and  as  this 
State  was  not  then  altogetlier  in  a  state  of  acquiescence,  of  harmony  with 
the   General   Government,  there  was  danger  lest  the  whole  system  of 
checks  and  balances  should  be  destroyed  at  once.     Here,  then,  is  a  state 
of  right,  belonging  to  that  system    which  has  been   called,  sometimes 
f  )olishly,  he  was  ready  to  admit,  but  sometimes  with  great  propriety, 
"State  Rights."  which  no  man  would  give  away  if  he  could,  or  could  give 
away  if  he  would.     This  he  was  free  to  acknowledge,  having  voted  with 
iiquiet  conscience  to  strike  out  the  clause.     He  was  aware  that  the  whole 
might  be  left  out.v  In  addition  to  what  his  friend  with  thcgold  spectacjles— he 
meant  the   gentleman   from   Philadelphia,    (Mr.  Chaunoey) — had    very 
properly  said,  he- was  disposed  to  strengthen  the  views  of  that  gentleman. 
\Vhat  were  we  here  for?     He  had  come  here  under  the  impression — and 
he  should  continue  so  to  act — that  we  have  no  popularity  to  consult.     He 
was   as  fond  of  popularity  as  any  gentleman ;    but  he  believed  that  the 
people  were  disposed  to  permit  any  member  to  vote  as  he  might  think 
best.     If  he  but  vote  conscientiously,  he  will  not  be  called  to  account  by 
his  constituents ;  his  vote  will  not  be  allowed  to  stand  in  his  way  to 
public  favor.     This  was  a  body  above  legislatures.     He  believed — and  he 
knew  it  was  ticklish  ground  for  him  to  occupy — he  believed  we  were 
above  instructions,  while  he  believed  legislatures  were  open  to  instruc- 
tions— which,  as  a  celebrated  statesman  had  said,  son*6times  paralyzes  the 
^^^ciiozi^f  a  legislature.'*'  ^We  all  knew,  for^a  thousand  instances  might  be 
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referred  to,that  there  were  many  well  disposed  and  intelligent  members,  who 
approved  of  the  principle  that  every  man  should  vote  as  he  thought  proper. 
There  was  a  friend  of  his,  who  was  a  stout-hearted  soldier,  who  was  not  afraid 
to  walk  up  to  the  cannon's  mouth  and  be  blown  to  pieces,  if  such  were  to  be 
the  reault— who,  whenever  the  ayes  and  noes  were  called,  was  always 
seized  with  a  sudden  trembling  fit.  We  brought  our  duty  here  with  us, 
aad  he  was  not  sure  that  we  ought  not  to  put  it  into  the  organic  law,  that 
the  Legislature  should  never  be  called  upon  to  act  on  this  subject.  We 
have  t£^en  out  the  clause  which  relates  to  religious  scruples.  Did  any  one 
aappose  that  the  Legislature  would  not  be  called  upon  to  change,  to  modify 
the  present  system,  and  would  not  this  hereafter  prove  a  constant  subject  of 
difficulty  and  of  embarrassment.  lie  had  fe!t  all  this  at  tiie  moment  wiien 
he  gave  his  vote,  hut  he  had  felt,  at  the  same  lime,  that  there  was  only  a 
choice  of  evils  before  him.  He  was  willing  to  go  as  far  as  that,  and  to 
rnn  all  risk  on  the  subject.  All  the  fear  he  had  was  tiiat  they  had  not 
.  gone  sufficiently  into  detail,  and  that  for  want  of  this  we  had  laid  the 
foundation  of  much  confusion  and  discontent. 

He  would  repeat  what  ;he  had  frequently  said  on  this  door,  and  it 
was  a  principle  upon  which  he  had  heretofore  acted,  and  would  continue 
to  adhere  to.  His  belief  then  was,  that  no  man's  popularity  could  sufl'er 
by  any  honest  and  independent  vote  which  he  might  give  in  this  body. 
Another  principle  which  he  contended  for,  and  upon  which  he  should  act, 
and  concerning  which  he  had  met  with  the  opposition  of  many  respecta- 
ble members  of  the  body,  and  that  was  jiiat  this  Convention  was  not  U) 
Slop  when  we  had  put  in  the  Constitution  what  the  people  desired  us  to 
do,  but  were  to  incorporate  in  it  whatever  we  might  deem  to  be  light;  lu 
matter  whether  the  people  contemplated  it  or  not.  And  f  r  his  own  part, 
in  this  instance,  he.  was  inclined  to  believe  that  he  should  go  further,  and 
endeavor  to  get  a  clause  iECocporated  in  the  Constitution  which  should 
have  theefiect  of  relieving  the  .Legislature  from  acting  on  this  eiiiharrass- 
ing  subject.  Such  was  his  notion  of  the  matter,  at  all  events.  With  re- 
spect to  the.  toleration  question,  lie  had  a  word  or  two  to  say.  He  must 
deny  tliat.v^e  were  aciing  with  a  view  to  aflect  any  religious  body 
whatsoever.  He  thought  that  his  friend  from  Philadelphia  county, 
who.  had  shown  much  zeal  and  anxiety  on  tli  is  subject,  was  entirely 
mislcken  in  his  apprehensions.  We  were  acting  upon  the  principle 
of  self  defence,  from  a  consideration  of  rij^^ht,  superiour  to  religious 
toleration.  He  would  not  vote  with  a  vi^v/  to  any  religious  sect  whatever. 
He  had  not  risen  to  speak  in  a  strain  of  adulation,  or  in  terms  of  encomi- 
um of  any  religions  body.  He?  agreed  entirely  with  what  was  said  two  or 
three  days  ago  by  a  gentleman  from  the  city  of  Philadelphia,  (Mr.  Chand- 
ler,) connected  with  a  respeciaWe  press ;  that  the  principles  of  religious 
freedom,  having  been  established  by  the  founders  of  this  Commonwealth, 
William  Penn,  and  his  immediate  followers,  we  might  almost  be  said  to 
owe  to  them  an  exclusive,  privilege.  And,  if  that  privilege  could  be  con* 
ferred  on  any  body  of  men,  and  the  principLig  justified  by  any  certair 
standard,  he  would  not  hesitate  to  vote  for  it.  It  was  a  privilege,  and  1«» 
would  vote  for  it  as  such.  He  would  give  to  the  society  of  Friends,  a:i 
Williams  did  in  the  East,  and  the  Earl  of  Baltimore  in  the  South,  reli- 
gious freedom  together  with  the  principles  of  political  liberty.  We,  how- 
ever, could  not  do  it,  for  there  w^as  no  standard  by  which  we  could  be 
governed*     We  could  not  tell  who  was  a  member  of  the  society  of 
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Friends.  Iq  making  this  remark,  he  bego^ed  not  to  be  understood  as 
making  it  in  an  offensive  sense.  But,  he  did  suppose  that  there  were 
members  of  that  society  v/ithin  the  sound  of  his  voice  who,  respectively 
thd  not  consider  each  other  members  of  the  society.  There  was  no  stan- 
dard, except  such  as  the  Creator  should  make.  No  human  eye  could 
look  into  the  consciences  of  men,  and  ascertain  who  had  conscientious 
scruples.  What  else  remained  to  be  done  ?  Why,  all  that  we  could  do 
was  to  say  that  all  persons  having  conscientious  scruples  shall  be  excused 
from  military  service,  upon  paying  an  equivalent  therefor  He  would 
have  no  objection  to  grant  this  right  to  any  person  ;  to  any  old  black  wo- 
man, to  any  individual,  for  they  were  as  much  entitled  to  it  as  any  society 
whatever.  It  was  not  a  right  which  belonged  to  any  individual  in  par- 
ticular, but  to  every  one  who  entertained  conscientious  scruples  on  the 
subject.  He  was  told  that  this  principle  of  toleration  as  respected  the 
militia,  was  to  be  found,  if  not  in  the  Constitution,  at  least  in  the  law^s  of 
several  of  the  States  of  the  Union,  lie  should  under  tlier^e  impressions 
vote  for  keeping  the  old  Constitution  a^>  it  now  was.  His  friend  from 
Fayette,  (Mr.  Fuller,)  was  in  iavor  of  making  it  mandatory  upon  the 
Legislature,  as  it  was  in  the  Constitution.  Any  one  who  would  carry 
out  the  principle  of  compulFory  contribution  should  have  his  (Mr.  Inger- 
soll's)  vote  ;  and  any  one  who  would  devise  a  plan,  by  which  t!ie  lender 
consciences  of  men — not  any  Lcct,  for  he  knevv^  of  none — might  be  relieved 
and  at  die  same  time,  be  enabled  Lo  carry  out  this  principle  of  arming  the 
militia,  should  also  have  his  vote. 

Mr.  Chandler,  of  Philadelphia,  said,  I  rise,  sir,  with  some  diffi- 
dence at  this  stage  of  a  protracted  debate,  sensil)le  of  the  disadvantages  of 
following  and  replying  to  so  eloquent  a  speech  as  the  committee  has  just 
listened  to  from  the  delegate  from  the  county,  (Mr.  IngersoU,)  nor  has  it 
escaped  my  observation,  that  my  respectable  colleague  (the  President  of  the 
Convention,)  has  been  taking  notes,  evidently  with  an  intention  of  speak- 
ing to  the  question  now  under  deba'e.  Between  two  such  entertainments 
I  will  only  offer  an  interlude  explanatory  of  the  slate  of  the  question  as  it 
now  is  before  the  comniittee — an  arid  isthmus  connecting  two  continents  of 
ilowers. 

For  some  time,  it  has  pleased  those  who  advocate  the  amendment  of  the 
gentleman  from  Fayette,  (Mr.  Fuller)  to  overlook  entirely  the  distinctioa 
which  the  opponents  of  coercive  military  discipline  carefully  make  be» 
tween  the  volunteers  of  our  stale,  and  the  enrolled  mUltia  who  muster 
upon  compulsion,  or  pay  a  fine  for  noi>appearance  ;  and  the  eloquence  of 
the  gentleman  from  the  county  has  been  doubly  dangerous,  because  he 
omitted  to  notice  that  distinciion,  and  seemed  to  think  that  the  volunteer 
companies  of  Pennsylvania  were  necessarily  sharing  in  all  that  odium- 
which  justly  attaches  to  the  common  militia,  and  which  commendis  a}l 
legislative  action  in  the  cause  of  the  latter,  less  to  a  military  committee  for 
arrangement  than  to  the  '*  com.nittee  on  vice  and  immorality." 

Throughout  thi.-  debate,  it  has  been  the  wish  of  the  gentlemen  wiili- 
whom  I  have  the  honor  to  act,  to  promote  such  legislation  as  will  effec- 
tually encourage  the  volunteer  system  of  our  State,  while  it  shall  defer 
at  least,  to  the  threatened  invasion  or  open  insurrection,  the  exercise 
of  the  power  to  call  upon  all  to  bear  arms  or  furnish  an  equivalent- 
Nothing  can  be  more  evident  than  the  fact,  that  the  involuntary  milicfa 
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system  of  our  State  has  outlived  the  alfections  and  the  resj)ect  of  the 
-people — that  it  has  lost  whal  appearance  of  usefulness  it  ever  poj?sessed, 
and  is  now  a  proper  subject  for  excission  ])y  every  rule  of  practicjil  repub- 
licanism. The  gentleman  from  the  county  has  multiplied  instances  of 
the  value  and  importance  of  a  militia,  and  I  v/ill  trespass  on  the  patience 
of  the  committee  for  a  few  moments,  to  follow  him  in  some,  not  only- 
ancient,  but    *'  modern  instances." 

The  gentleman,  sir,  refers  us  to  the  history  of  Rome  as  supplying  a 
splendid  example  of  the  effect  of  an  "  armed  and  disciplined  militia," 
formed  of  her  own  citizens,  by  which,  he  says,  that  nation  was  *'  enabled 
to  conquer  the  surroundmg  people." 

Sir,  conquest  is  not  the  business  or  the  armed  citizens ;  the  thought 
ilself  is  unwoithv  a  frcemnn.  The  reoublican  knows  his  own  riirlits,  and 
takes  arms  to  dclnnd  xlunw  ;  he  rcco|ynizcs  the  rights  of  otliers,  and  is 
most  careful  to  respect  tlicia.  The  very  charge  of  desiring  to  extend  con- 
quest and  increase  territory  would  be  enough  to  call  at  once  for  disarmiui; 
and  disbanding  a  republican  miliiia.  AVhen  a  European  power  hintcdiis 
purpose  to  assail  a  neighboring  republic,  on  the  south  of  our  nation. 
President  Monroe  lost  no  lime  in  res[)onding,  with  a  more  significant  hint, 
Uiat  if  such  motives  actuated  the  foreign  government,  the  United  States 
could  scarcely  be  an  imconcerned  or  an  inactive  spectator.  But,  sir,  let 
us  look  into  tlie  })crforniances  of  tbis  Ilonian  militia,  if  indeed  it  was  the 
militia  of  Rome  tlip.t  conguered  the  world.  When  the  foreign  comiuest 
ce2ised,  did  this  militia  return  to  the  field  and  the  plough,  and  maintain  the 
republic  !  Sir.  j.'ome,  by  her  armed  cohorts,  the  militia  of  the  gentlemen's 
argument,  lost  her  republi(*aiiism  ;  and  at  last  the  very  army  which  had 
enslaved  \\\e  world,  as  tlie  gentleman  boasts,  turned  upon  its  parent  Rome 
herself,  claimtdfor  itsuH'  ibe  right  of  soveroigiity,  and  set  up  at  auction, 
the  diadem  of  t!ie  C/usars,  allowing  the  right  of  purchase  only  to  success- 
ful warriors.  JSo  much  lor  the  Roman  ■militia.  The  British  militia,  sir, 
is  officered  by  tiie  government  to  sustain  itself  against  the  people.  The 
batile  of  Lexington  is  ali^o  quoted  as  an  instance  of  the  value  of  the  mili- 
tia. Why,  sir.  -jt  that  inieresting  portion  of  our  national  history,  no  mili- 
tia existed.  Tlie  Munroes  and  oihers  at  Lexington,  who  sprung  from 
their  ploughs  and  their  g:irde!is  when  the  British  had  marched  to  secure 
or  deslrr)y  the  stores  at  Concord,  v/erc  neiilicr  ofTiccrs  nor  soldiers,  though 
the  facility  with  v»  bich  iliey  became  both,  when  put  with  disciplined  men, 
is  a  projf  of  the  ground  I  occupy,  that  the  kind  of  discipline  proposcid 
in  tlie  amendment  cannot  make  a  soldier,  though  I  confess  it  may  ruin  tiie 
man.  'I'he  genlleman  has  most  feelingly  referred  to  the  successful  defence  of 
Baltimore,  and  expressed  his  opinion  decidedly,  that  had  Baltimore  fallen, 
Philadelphia  would  at  once  have  been  in  the  hands  of  the  enemy.  Balti- 
more, sir,  was  not  defended  by  the  **  miUtia,"  though  many  of  that  class 
o(  soldiery  may  have  been  among  its  defenders.  The  event  is  too  recent 
and  its  history  too  well  known,  to  need  a  more  particular  reference  ;  but 
I  cannot  forbear  noticing  ilie  remark  that  Philadelphia,  must  necessarily 
have  followed  the  fate  of  iJaltimore.  Those  who  retreated  from  that  de- 
feat, might  have  fallen  back  upon  the  resident  soldiery  of  Philadelphia. 
The  Capital  of  Pennsylvania  would  have  been  yielded  only  with  the  last 
breath  of  her  natural  defenders.  **  Quaker  city,"  as  she  is  called,  she 
,^ou!d  have^ustaixed  those  who  would  have  defended  their  homes  and 
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their  children  from  the  pollution  of  a  foreign  soldiery;  and  the  in-- 
stance  furnished  in  the  earlier  stage  of  this  debate  by  my  colleague  at 
my  light,  (Mr.  Meredith)  of  a  **  Friend"  assuming  the  command  of  a 
troop  of  horse  during  the  revolution,  is  further  proof  that  what  by  some 
is  thought  the  weakness  of  the  city,  might  prove  her  strength.  Those 
distinguished  by  *'  peaceful  pugnacity,"  might  have  held  uncomfortable 
the  assailants,  while  others  with  different  views  would  have  lessened  their 
number.  I  have  no  doubt  sir,  that  had  the  British  soldiery  ventured  upon 
Philadelphia,  in  the  vain  calculation  upon  the  character  of  her  inhabitants, 
that  its  commander  would  soon  have  exclaimed,  *»  save  me  from  the 
'  Friends,*  and  1  will  take  care  to  escape  from  the  enemy." 

I  have  already  said,  sir,  that  I  did  not  rise  to  make  a  speech;,  my 
object  has  been  to  place  distinctly  before  the  committee  the  views  which 
I  and  some  others  entertain  of  the  question  now  under  consideration.  "We 
desire  that  the  volunteer  corps  should  be  encouraged  by  all  suitable 
appropriations  and  other  available  means,  but  that  the  State,  as  well  as 
certain  petitioners,  may  be  spared  the  infliction  of  involuntary  trainings  or 
an  equivalent  tax. 

Mr.  DuNLOP,  of  Franklin,  wished  to  make  a  few  remarks.  It  would 
be  recollected  that  the  committee  to  whom  this  subject  was  referred,  made 
a  report  nearly  in  the  language  of  the  Constitution,  that  **the  freemen  of 
this  Commonwealth  shall  be  armed,  organized,  and  disciplined  for  iis  de- 
fence;" except,  that  they  added  the  words — "when  and  in  such  manner 
as  the  Legislature  may  hereafter  by  law  direct,"  ending  the  section  with 
the  words,  '*  Those  who  conscientiously  scruple  to  bear  arms,  shall  not 
be  compelled  to  do  so,  but  shall  pay  an  equivalent  for  personal  service." 
He  (Mr.  D.)  and  his  colleague  the  chairman,  (Mr.  Chambers,)  had  voted 
to  strike  out  the  latter  clause,  leaving  the  section  to  end  with  the  sentence 
"when  and  in  such  manner  as  the  Legislature  shall  hereafter  direct."  It 
had  been  over  and  over  again,  said,  that  the  Legislature  had  considered 
itself  bound  to  keep  up  militia  trainings,  in  some  form  or  other — no  matter 
how  ridiculous  it  might  appear  in  practice  to  the  great  mass  of  the  com- 
munity. And,  for  the  purpose  of  relieving  the  consciences  of  the  members 
of  the  Legislature,  in  some  measure,  from  that  authority,  the  committee 
had  reported  the  clause  which  he  had  just  read — leaving  the  matter  at 
their  discretion.  The  chairman  of  the  committee,  from  which  the  section 
was  reported,  (Mr.  Read)  moved  to  strike  out  the  words  "armed  and  disci- 
plined for  its  defence ;"  and  the  gentleman  from  Fayette,  (Mr.  Fuller,) 
moved  that  the  militia  should  be  armed  and  disciplined  as  directed  bylaw. 
He  (Mr.  Dunlop)  had  listened  with  much  attention  and  pleasure  to  the 
remarks  of  gentlemen  on  this  interesting  subject,  and  he  and  his  colleague, 
(Mr.  Chambers,)  had  voted  as  they  did,  from  a  wish  to  relieve,  as  far  as 
practicable,  the  consciences  of  those  of  our  fellow  citizens,  in  reference  to 
this  matter.  He  confessed,  however,  that  after  hearing  all  that  had  been 
said,  and  reflecting  deeply  on  it,  he  had  come  to  the  conclusion  that  the 
better  course  would  be,  to  leave  the  Constitution  as  it  was  originally. 
And,  one  of  the  grounds,  which  had  not  been  fully  considered  during  the 
debate,  and  which  had  brought  him  to  this  conclusion,  was  the  character 
and  object  of  the  eighth  section  of  the  first  article  of  the  Constitution  of 
the  United  States,  enumerating  the  powers  of  Congress. 

"All  charges  of  war  and  all  other  expenses  that  shall  be  incurred  (mi 
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the  common  defence  or  general  welfare,  and  allowed  by  the  United  States 
in  Congress  assembled,  shall  be  defrayed  out  of  a  common  treasury, 
which  shall  be  supplied  by  the  several  States-,"  «fcc. 

He  would  ask  whether  this  was  an  exclusive,  or  a  concurrent  power  ? 
Was  it  a  power  reserved  to  Congress  only,  or  was  it  a  power  to  be  exer- 
cised by  ihe  States  in  connection  ■  with  their  other  powers  ?  And,  have 
the  States  a  right  to  legislate  beyond  what  Congress  has  the  right  to  le- 
gislate for  them  ?  This  part  of  the  Constitution  of  the  United  States  was 
not  altogether  clear  in  its  meaning,  and  might  be  considered  as  unsettled. 
The  case  of  Houston  and  Moore  could  not  be  considered  as  decisively 
settling  this  point.  Such  was  the  importance  of  the  case  that  the  Legis- 
latare  of  Pennsylvania  felt  themselves  called  upon  to  passa  special  law,  to 
authorize  it  to  be  tried.  It  was  carried  to  the  Supreme  Court  of  this 
State,  and  after  long  and  able  arguments  had  been  heard,  it  was  then 
arfoied  in  the  Supreme  Court  of  the  United  States,  but  such  were  the 
dificulties  that  presented  themselves  and  the  differences  of  opinion  enter- 
tained by  the  Judges — that  this  part  of  the  Constitution  remained  still 
unsettled.  In  these  times,  when  men  are  so  fond  of  taking  the  responsi- 
bility upon  themselves,  and  of  asserting  that  every  man  had  a  right  to 
construe  the  Cx)nstitution  as  he  understands  it,  some  might  be  found  ready 
to  do  so  in  this  instance.  He,  however,  held  that  no  man  has  a  right  to 
give  his  construction  after  a  legitimate  authority  had  decided  upon  it.  He 
thought  that  the  manner  in  which  the  question,  to  which  he  had  referred,  was 
disposed  of  by  the  Supreme  Court  of  the  United  States,  left  it  open  for 
further  examination.  What  we  had  to  decide  was — whether  the  meaning 
of  the  clause  in  the  Constitution  was  what  it  was  supposed  to  be  ?  Did 
it  give  a  concurrent  jurisdiction  to  the  State  ?  For,  if  it  did  not,  then  it 
did  not  become  us  to  legislate  on  the  subject,  and  every  man  who  had 
sworn  lo  obey  the  Constitution  of  the  United  States,  must  consider  that 
as  paramount  authority.  If,  then,-  Congress  has  exclusive  jurisdiction,  in 
this  respect,  he  held  that  in  the  Convention  of  a  State,  we  should  have  no 
right  to  insert  in  the  Constitution  a  clause  conflicting  with  that  power- 
He  did  not  know  where  there  was  a  more  handsome  or  beautiful  illustra- 
tion of  the  duties  to  Government,  than  was  contained  in  a  report  of  Mr. 
Dallas,  in  1814,  when  in  Congress.  That  distinguished  gentleman  used 
this  language : 

"In  the  administration  of  human  affairs  there  must  be  a  period  when 
discussion  shall  cease  and  decision  shall  become  absolute.  A  diversity  of 
opinion  may  honorably  survive  the  contest,  but  upon  the  genuine  princi- 
ples of  a  representative  government,  the  opinion  of  the  majority  can  alone 
be  carried  into  action.  The  judge  who  dissents  from  the  majority  of  the 
bench,  changes  not  his  opinion,  but  performs  his  duty  when  he  enforces 
the -judgment  of  the  court,  although  it  is  contrary  to  his  own  convictions. 
An  oath  to  support  the  Constitution  and  the  laws,  is  not  therefore  an  oath 
to  support  them  under  all  circumstances,  according  to  the  opinion  of  the 
individual  who  takes  it,  but,  it  is  emphatically  an  oath  to  support  them 
according  to  the  interpretation  of  the  legitimate  authorities," 

The  tenth  article  of  the  amendments  to  the  Constitution,  says: 

"The  powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  United  States,  are  reserved  to  the  States  re^ 
fl^ecjtiyely, ,01; to, the  people." 
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Mr.  D.  remaiked  that  there  were  two  clauses  in  this  article,  l&t.,  **  the 
powers  not  delegated  to  the  United  States  by  the  Constitution  ;  and  se- 
condly, "nor  prohibited  by  it  to  the  States."  He  would  ask,  if  the 
powers  over  the  militia  were  delegated  to  Congress?  Why,  most  un- 
questionably they  were — almost  exclusively  so.  Congress  has  the  right 
ot"  arming  and  disciplining  the  militia,  and  the  question  was — whether  that 
power  was  piohibited  to  the  States?  Wiis  it  reserved  to  the  States? 
There  might  be  reservations,  or  restrictions  on  the  States,  not  directly 
expressed,  but  implied.  "What  he  would  inquire,  was  reserved  to  the 
States  by  the  Constitution  of  the  United  States?  *♦  The  appointment  of, 
the  officers,  and  the  authority  of  training  the  militia  accordinff  to  the  dis- 
cipline prescribed  by  Congress."  'J'he  question  was — whether  this  is  a 
concurrent,  or  an  exclusive  power?  It  had  been  laid  down  that  if  Con- 
gress has  a  concurrent  power  with  ihe  States,  and  Congress  does  not  ex- 
ercise that  power,  the  States  may,  but  if  Congress  has,  as  far  it  can,  the 
Stales  are  excluded.  It  was  once  aliirmed  that  if  Congress  legislated  on 
the  subject  at  all,  it  took  the  whole  power.  A  better  construction  would 
seem  to  have  been  put  upon  the  power,  in  question,  by  Mr.  Sergeant, 
Chant^ellor  Kent,  and  Judge  Story,  who  say  tliat  it  only  controls  the  au- 
thority of  the  States,  so  far  as  it  may  conflict  with  that  granted  to  Congress 
by  the  Constitution  of  the  United  States,  He  (Mr.  D.)  was  ready  to 
acknowledge  that  to  the  extent  lo  which  Congiess  might  exercise  the 
])ower  of  arming  and  disciplining  the  militia,  the  States  had  no  control 
over  it.  The  question  next  to  be  considered  was — how  far  has  Congress 
exercised  this  power?  There  was  an  act  passed  in  1792,  and  which  was 
still  in  force,  requiring  the  organizing  and  arming  of  the  militia.  We  found 
that  Congress  passed  an  act  in  18Q^,  and  also  one  in  1815,  on  the  same 
subject.  We  had  no  power  to  interfeie  with  that  which  was  the  supreme 
jaw  of  the  land.  The  act  passed  by  Congress  in  1792,  would  be  found 
in  Story's  United  States  Laws,  vol.  1 .  p.  252.  What,  he  asked,'  was  its 
language?  It  was — **that  each  and  every  free  able  bodied  white  male 
citizen  of  the  respective  States,  resident  therein,  who  is  or  shall  be  of  the 
age  of  eighteen  years,  and  under  tlie  age  of  forty-live  years,  (except  as  is 
hereinafter  excepted,)  shall  severally  and  respectively  be  enrolled  in  the 
militia  by  the  captain  or  commanding  officer  of  the  company  within  whose 
bounds  such  citizen  shall  reside,  and  that  within  twelve  months  after  the 
passing  of  this  act.  And,  it  shall,  at  all  times  hereafter  be  the  duty  of 
every  such  captain,  or  commanding  officer  of  a  company,  to  enrol  every 
such  citizen,  as  aforesaid,  and  also  those  who  shall,  from  time  to  time, 
arrive  at  the  age  of  eighteen  years,  or  being  of  the  age  of  eighteen  years, 
and  under  the  age  of  forty-five  years,  (except  as  before  excepted)  shall 
come  to  reside  within  his  bounds,"  &:c. 

Now,  whether  it  was  a  concurrent,  or  an  exclusive  power,  was  imma- 
terial, for  we  have  no  authority  over  the  matter  ^  Congress  having  declared 
that  each  and  every  able  bodied  male  white  citizen,  between  the  age  of 
eighteen  and  forty  five,  shall  be  not  only  enrolled,  but  shall  provide  him- 
self with  the  weapons  specified  in  the  act  of  1792.  If  we  were  now 
making  a  new  Constitution,  and  were  to  insert  in  it  a  provision  on  this 
subject,  which  should  come  in  collision  with  the  Constitution  of  the  United 
States,  we  might  get  into  much  difficulty,  because  we  have  no  right  to 
violate  that  sacred  instrument.  He  would  ask  any  gentleman  who  had 
sworn  to  obev  the  Constitution  of  the  United  States,  if  he  would.dare  ta 
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introduce  a  provision  which  would  come  in  conflict  with  it  ?  No  consci- 
entious  man  would  think  of  doin;^  such  a  thing—  would  dream  of  putting 
in  ihe  Constitution  of  Pennsylvauia,  a  clause  to  exempt  the  Quakers,  or 
any  other  sect,  from  the  performnnce  of  militia  duty.  At  the  lime  the 
Constitution  of  this  State  went  into  operation,  the  Constitution  of  the 
United  States  had  not  been  fully  recognized  by  the  several  States.  Con- 
gress closed  their  proceedings  in  September,  1787,  and  before  the  Conven- 
tion of  Pennsylvania  had  closed  its  proceedings.  A  year  and  nine  month 
elapsed  between  the  going  into  operation  of  the  Constitution  of  the  United 
States  and  that  of  the  State  of  Pennsylvania.  He  would  put  it  to  gentle- 
men to  say  whether  we  should  not  be  placed  in  an  awkward  position  if, 
in  forming  a  new  Constitution,  we  were  to  insert  in  it  a  clause  exempting 
a  certain  class  of  citizens  from  certain  duties  which  the  rest  of  the  commu- 
nity were  obliged  to  perform,  and  whicbi  exemption  was  contrary  to  the 
Constitution  of  tlic  United  States.  It  might  be  t-i.id,  however,  tliat  we 
ought  to  establish  such  a  Government  as  to  enable  us,  under  all  changes 
and  circumstances,  to  protect  ourselves,  without  external  nid,  in  the  event 
of  its  being  withdrawn  at  some  future  day.  He  would  say  that  we  had 
now  no  legitimate  right  to  change  or  to  alter  the  Constitution.  If  it  con- 
tained any  thing  which  was  inconsistent  with  the  Constitution  of  the 
United  States,  let  it  remain.  AVe  had  no  agency  in  putting  it  there  ;  and 
had  no  right,  therefore,  to  alter  it.  And,  if  we  did,  we  should  do  so  in 
direct  contradiction  of  the  Constitution  of  the  United  States,  and  of  the  act 
of  1792.  He  confessed  that  he  would  have  been  glad  to  have  accommo- 
dated the  Friends,  and  others  who  entertained  conscientious  scruples  rels?- 
tive  to  bearing  arms,  by  the  insertion  of  a  provision  in  the  Constitution 
such  as  they  could  desire,  but  lie  really  could  not  accede  to  their  wishes 
for  the  reasons  which  lie  had  already  stated.  He  trusted  that  gentlemen 
who  appealed  to  others  to  respect  tlieir  conscientious  scruples,  would  ex- 
tend the  same  courtesy  to  those  v/ho  had  not  the  conscience  to  grant  what 
was  asked  of  them. 

He  hoped  that  the  Friends  and  Mennonists  would  be  exempted  on 
account  of  their  conscie  ntious  scruples,  from  personal  service.  All  wlm 
were  scrupulous  on  this  score,  might,  withoui'inconvenience,  be  exempt- 
ed upon  the  ])ayment  of  an  equivalent.  We  could  spare  them  all;  f(»r 
we  had  an  abundance  of  men,  and  vast  facilities  for  communication.  AVc 
could  now  transport  troops  and  munitions  of  war  from  the  interior  to  the 
seaboard  at  the  rate  of  thirty  miles  an  hour.  There  were  hundreds  of 
thousands  of  men  who  would  he  ready  and  eager  to  rusli  into  the  lield  for  the 
defence  of.the  country.  We  need  not  look  to  the  Friends  and  the  Men- 
iionists  in  the  time  ol  real  danger ;  and  we  could  easily  frame  our  laws  so 
as  to  save  the  consciences  of  all  our  fellow  citizens,  who  felt  any  scruples 
in  regard  to  bearing  arms.     He  had  voted  for  striking;  out  t})e  latter  clause 

Co  c 

of  the  amendment  reported,  exempting  the  conscientiously  scrupulous 
from  personal  service,  upon  the  payment  of  an  equivalent ;  but,  if  it  wen' 
to  go  over  again,  he  did  not  know  that  he  s.hould  vote  in  the  same  May. 
But  he  was  willing  to  exempt  these  persons  upon  the  payment  of  an 
equivalent.  The  Mennonists  had  never  refused  to  pay  an  equivalent,  and 
all  they  wished,  was  to  be  exempted  fiom  actual  and  personal  attendance 
at  the  militia  musters ;  and  they  were  perfectly  content  with  the  provi- 
sion  of  the  Constitution  as  it  now  stood.  But,  if  this  provision  should  be 
.fltricken  out,  then  they  would  be  left  to  the  mercy  of  the  Legiglature,  whc 
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might  withdraw^'from  them  the  protection  which  they  now  enjoyed.     The*- 
Friends  stood  in  a  different  position  in  regard  to  this  matter;    Though 
willing  to  discharge  all  their  civil  duties  strictly,  fully,  and  promptly,  they 
revolted   from   military  service.     They  were  good,  liberal  and  public- 
spirited  citizens^  and  would  discharge  any  duty  imposed  upon  them  whichi 
was  not  against  their  consciences  ;  and  it  was  against  their  consciencesr 
either  personally  to  repel  force  by  force  or  to  aid  others  in  the  strife  of 
arms,  by  paying  an  equivalent  for  personal  service.     Now,  he  would  ask, . 
was  it  right  and  proper  for  us,  who  represented  a  large  body  of  Menno- 
nists,  to  give  our  consent  to  the  possible  withdrawal  from  them  of  the 
protection  from  personal  duty  which  they  now  enjoyed,  by  the  payment 
of  an  equivalent.     They  would  complain  of  such  treatment  and  with  great 
reason.     The  Mennonists,  in  his  part  of  the  State,  were  numerous,  and 
they  were  sober,  quiet,  and  industrious  citizens.     They  had  nothing  to  do- 
with  public  affairs,  and  it  was  very  difficult  to  prevail  upon  them  even  to* 
exercise  the  right  of  suffrage,  except  at  those  times  when  they  believe  the 
bulwarks  of  the  Constitution  to  be  assailed,  when  they  will  come  to  it3' 
defence.     This  s€ct  originated  in  Triesland  in  the  year  one  thousand  fire- 
hundred  and  fifty.     Their  great  founder  was  Mennon,  who  was  a  man  of 
piely  and  learning — of  so  great  learning,  that  among  his  sect,  he  was  con- 
sidered as  an  oracle.     His  influence  was  very  great  in  suppressing  the 
ferocious  and  furious  quarrels  excited  by  the  Anabaptists,  and  ultimately 
his   principles   spread  very  far  through  the  country.     At  length,  some 
portion  of  ihera,  in  consequence  of  religious  persecution,  came  to  this 
country,  where  they  have  always  been  esteemed  useful,  respectable  and 
quiet  citizens.     They  maintained  the  character  of  their  founder,  were 
quiet  and  industrious,  and  indifferent  to  every  thing  except  the  cultivation 
and  display  of  the  unobtrusive  virtues  of  Christianity.     AVdVild  it  be  right 
to  expose  these  men  to  the  caprices  of  legislation,  through  which  in  a 
moment  of  alarm  and  excitement,  they  might  be  deprived  of  the  freedom 
of  conscience  which  they  now  enjoyed,  whereas  they  now  have  a  bul- 
wark in  the  Constitution,  which  exempts  them  upon  the  payment  of  an 
equivalent,  from  bearing  aims  against  their  consciences.  \Vhy  should  any 
particular  sect  be  exempted  from  the  discharge  of  public  duties  ?     When 
men  were  by  the  operation  of  government,  protected  in  their  persons  and 
property,  it  was  going  beyond  the  limits  of  moderation  for  them  to  abk 
that  they  should  be  relieved  from  their  proper  share  of  the  burden  of 
public  defence,  either  by  personal  service  or  by  the  payment  of  an  equiv- 
alent.    It  was  said  to  be  productive  of  great  hardships  and  oppression  to 
the  society  of  Friends.     But  it  was  because  they  preferred  to  endure  these 
hardships — to  have  their  houses  invaded — their  property  seized  and  sold . 
-—and  their  persons  imprisoned,  to  the  payment  of  the  tax  imposed  by 
law  as  an  equivalent  for  the  service  from  which  they  were  offered  condi- 
tional exemption.    If  we  should  say  that  every  man  who  conscientiously 
scruples  to  bear  arms  shall  be  exempted,  and  without  the  payment  of  any 
equivalent,  where  shall  we  stop?     We  shall,  by  such  a  provision,  hold 
out  a  boon  to  the  traitor  and  the  convict,  and  afford  them  an  opportunity 
upon  a  false  pretext-,  to  evade  the  performance  of  their  duties  as  citizens. 
How  many  would  say  in  reply\  to  the  summons  of  their  country,  I  hav&^ 
married  a  wife,  or  I  am  building*  a  house  and  cannot  come.     It  must  be. 
left  to  their  own  conscience  to  determine  whether  they  are  sincere  or  ^ 
not.     You  cannot^^through  ai^  earthly  tribunal,  ascertain  whether  any. 
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man  haff"^  conscientious  scruple  or  not.  Be  he  ever  so  profligate  in  his 
life,  all  he  will  have  to  do  will  be  to  say  that  he  has  a  scruple  of  con- 
science. Suppose  you  tell  him  that  his  life  contradicts  his  declaration,  he 
can  still  say  that  his  mind  has  been  changed  since  he  entered  the  door  of 
the  house  where  he  is,  and  claim  the  benefit  of  the  exemption.  No 
period  of  time  can  be  assigned  within  which  the  scruple  shall  be  posses- 
sed, or  a  man's  mind  changed  upon  the  subject.  If  no  human  tribunal  can 
jndge  of  his  conscience  you  must  take  his  word,  you  cannot  even  swear 
him,  for  he  may  have  scruples  against  taking  the  oath.  You  might,  in 
fact,  as  well  tell  your  officer  not  to  enrol  any  man  who  will  allege  jny 
schiples  of  conscience,  as  to  have  a  general  provision  for  exemption.  tJo 
men  would  be  enrolled  but  those  of  a  strict  sense  of  honor  and  duty,  and 
your  troops  would  soon  dwindle  down  to  a  remnant,  like  those  of  Gideon, 
though  they  would  not  be  so  effective.  If  we  do  not  insist  upon  the  payment 
of  an  equivalent,  every  fellow  that  chooses,  may  relieve  himself  of  the 
duty  by  saying  that  he  has  scruples  of  conscience.  We  might  just  as 
well  say  at  once,  that  every  man  who  chooses  may  fight  for  his  country.. 
and  that  if  he  docs  not  choose,  he  may  let  it  alone.  He  would  be  very 
glad  to  accord  all  indulgence  to  the  scruples  of  the  Fiiends.  As  a  class 
of  citizens,  they  deserved  the  hi<rhc3t  praise  for  their  industry,  economy, 
moderation  and  public  spirit.  They  were  at  the  head  of  all  our  works 
of  benevolence,  and  to  them  we  owed,  in  a  great  measure,  the  ameliora- 
tion of  our  institutions  and  laws.  He  had  warm  friendships  among  them, 
and  for  all  whom  he  had  known  he  entertained  the  highest  respect.  But 
they  must  permit  him  to  sny  that  it  is  impossible  to  penetrate  men's  con- 
sciences and  to  draw  a  line  of  distinction  between  those  who  have  sincere 
scruples  and  those  who  only  affect  to  have  them.  AVould  it  not  be  to 
grant  an  exclusive  privileT:^e  to  extend  the  exemption  specially  and  exclu- 
sively to  them  ?  They  were  of  this,  and  did  not  wish  to  have  their  name 
as  a  sect,  specially  mentioned.  They  wished  to  be  relieved,  and,  at  the 
same  time,  to  have  their  denomination  and  their  scruples  left  out  of  the 
question.  We  cannot,  without  granting  an  exclusive  privilege,  desig- 
nate any  particular  society ;  and,  if  we  make  the  exemption  general,  then 
we  open  the  door  for  the  escape  of  every  coward  and  scoundrel  who  ma}' 
wish  to  hold  himself  back  from  his  country's  service  in  the  time  of  peril. 

The  Friends,  as  a  society,  notwithstanding  their  scruples,  had,  in  the 
time  of  trial,  furnished  some  of  our  bravest  and  most  devoted  soldiers. 
A  large  portion  of  them,  too,  although  they  did  not,  like  Greene  and 
Randolph,  and  Brown,  draw  the  sword  in  the  defence  of  the  country,  yet 
gave  it  the  aid  of  their  money  and  their  countenance  and  their  counsels. 
They  had  offered  aid  and  comfort  to  the  sick  and  wounded,  to  an  almost 
unlimited  extent,  and  had  given  as  many  gallant  and  true  spirits,  as  any 
other  class  of  our  fellow  citizens  had  done.  He  did  not  know  whether  they 
would  look  upon  this  as  a  compliment,  but  it  would  be  so  considered  by 
the  members  of  this  body.  Many  of  their  officers  and  soldiers  were 
highly  distinguished  for  their  daring  and  devotion.  In  Philadelphia, 
during  the  revolution,  there  was  an  entire  regiment  of  them,  called  the 
Quaker  regiment,  and  they  took  good  care  never  to  flinch,  always  con- 
ducting themselves  with  cool,  quiet,  and  determined  courage ; 

"  Firm  proud  and  slow  a  gallant  front  they^borej 
^dll  as  the  breeze,  resistless  as-^e  stonn." 
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In  regard  to  the  militia  as  individuals,  there  was  no  complaint.  No 
ridicule  was  intended  to  be  cast  upon  them.  The  militia  were  composed 
of  the  people.  They  were  our  fathers,  bi others  and  sons.  Were  they 
not,  too,  tl:e  sovereigns  of  tlie  country,  and  did  not  Solomon  tell  us  that 
we  must  not  whisper  a  word  cgainst  the  king,  for  that  a  little  bird  would 
carry  the  report  to  him  ?  But  who  has  any  respect  for  the  system  ? 
Who  believes  that  it  makes  good  soldiers?  AVas  it  not  a  wretched 
system  and  wholly  inadequyte  for  its  professed  objects?  A  militia 
muster  was  certainly  the  last  place  in  the  world  to  learn  the  use  of  >ariDS. 
How  many  corn-stock  guns  there  might  be  in  the  cities  he  did  not  know, 
bUt  there  were  a  plenty  of  them  to  be  seen  at  all  the  trainings  in  the 
country,  and  every  muster  was  nothing  but  a  burlesque  of  military  array. 
As  to  the  militia  themselves,  the  dear  fellows,  they  were  our  constituents; 
they  sent  us  here,  and  might  send  us  elsewhere,  and  were  to  be  treated 
with  liie  utmost  respect.  The  grnllcman  from  the  county,  therefore, 
eulogized  his  own  constituents,  wljcn  he  spoke  so  well  of  the  militia. 
He  had  told  us  of  the  battle  of  Plattsbur^s  and  of  the  gallantry  displayed 
by  the  militia  there.  But  he  did  not  say  a  word  about  the  battle  of  the 
Thames  and  of  the  distinguished  success  of  the  volunteer  mounted  men  in 
that  action.  At  Plattsburg,  there  was  not  in  fact  any  battle.  On  the 
lirs*t  day,  the  militia  could  not  be  prevailed  upon  to  stand.  The  historical 
Mccount  of  the  aflair,  stated  that  a  corps  was  placed  in  front  of  the  militia 
to  encourage  them,  but  the  dear  fellows  notwithstanding  that,  took  to  their 
heels.  But  the  next  day,  the  British  broke  up  their  lines  and  resorted  to 
their  heels,  whereupon,  our  militia  stood  very  well.  The  year  before 
this  action,  the  gallant  General  Harrison,  in  the  baUle  of  the  Thames, 
with  his  volunteer  mounted  rificmen,  broke  and  routed  a  regiment  of 
British  troops.  Ee  was  sorry  the  gendeman  did  not  refer  to  that  aflair; 
for  tlierc  might  be  i^se  for  the  fact  after  a  little  time,  and  he  would 
have  been  glad  to  carry  home  the  gentleman's  ie><timony  with  a  view  to 
do  justice  to  a  gallant  soldier.  Upon  the  whole,  he  (Mr.  D.)  would 
prefer  to  leave  the  Consiiiulion  as  it  now  stood  on  this  subject. 

Mr.  Ingersoll  had  not,  he  said,  the  books  before  him,  but  he  had  a 
]>erfect  recollection  of  the  events  of  the  battle  of  Plattsburg.  General 
M'Comb,  who  commanded  on  that  occasion,  was  an  intimate  friend  of 
his,  and  he  had  heard  the  events  of  the  affair  very  circumstantially  rela- 
ted. The  militia  on  that  occasion,  did  all  that  was  expected  from  thera. 
They  were  only  required  to  stand  on  the  defensive.  Tiie  British  how- 
ever retreated,  and  they  were,  he  believed,  followed  by  our  troops.  He 
had  emitted  any  notice  of  the  batde  of  the  Thames  in  his  remarks,  for  the 
reason  that  the  gentleman  had  alluded  to,  and  he  trusted  that  we  should 
be  relieved  from  the  poor  party  jokes  which  were  so  common  here  at  the 
last  session.  On  the  news  of  the  battle  of  the  Thames,  he  (Mr.  I.)  illu- 
minated his  house,  and  no  man  in  the  country  felt  a  greater  pride  in  that 
victory  than  he  did.  The  preslsnt  Vice  President  of  the  United  Stales, 
Col.  Jolmson,  who  led  the  charge  on  that  occasion,  was  his  intimate 
friend,  and  he  sat  by  him  in  Congress,  at  the  time  when  he  left  his  seat 
there  to  join  the  army.  No  man  took  greater  interest  than  himself  in  that 
victory,  but  there  were  circumstances  respecting  it  which  induced  him  to 
let  it  alone. 

Mr.  HoPKiNsoN  did  not  rise,  he  said,  to  take  any  part  in  the  debate  on 
,the  subject,  and  he  did  not  know  where,  in  the  wide  range  it  had  tafeei^ 
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it  would  find  any  limit.     Tie  li?.(l  ri.??n  to  express  a  wish   that  the   com- 
TTMttee  would  arrive  at  some  docisioii    upon   ih?.   (i-icsiioii.     (.General   zu^ 
the  discussion  had  been,    and   j;rc:it  ns  hai  l)ceii  tlie  number  of  topicj^ 
introduced,  there  were  still,  as  it  seemed  to  him,  some  few  individual 
points  as  to  which  there  woulu  bo  no  diirjrcnco  of  opinion.     tSome  gcnile- 
raen  were  in  favor  of  extcndiMir  the  exeinpiion  now  offered  by  tbe  Con- 
stitution, and  others  were  in  I'livor  of  a  more  rii;id  enforcement  of  tiie 
fnilitia   system.     Hut  tliere   were   some  fe\v    principles   on  which   we 
could  all  agree,  and  thus   we    would  he  put  in  a  way  to  arrive  at  some 
decision  upon  the  (juestion.     Th..'se  pri;icinle?  he  would   stute.     In    tlie 
first  place,  it  was  tiie  ^ronijral  opin.ion,  he  l)'jlie<'od,  that  no  unro^isonaMe, 
burdensome,  and  vexatious  r!uty  .slioulrl  be  iu!i))Sv'il,  by  \i\\v,  on  th-'.'  citi- 
zens,  when  it  was  not  culled  for  by  the  pu;>lic  intei-e.-t.     A  wise  -ind 
paternal  government  v'ould  impo;''  ri)  dwty  on  a  citizen  which  would  bo  a 
grievance  and  a  burden  to  hii:i  and  make  no  a;iei]ual'j  reUirii  to  tlie  Com- 
monwealth.    Tiiat  was  one  step  in  this  {;ujrfiion  ;  and  miollier  was   that 
the  trainings  of  the  miliii:!,  as  now  conducted,  and  liad  horeto.'bre  existed, 
were  a  vexatious  biirdon  up.>n  the  citizen??,  and  v/ere  productive  of  no 
possible  g.)od  to  any  bo.ly.      \i'as  iirM.  '.his  prini'*iple  corrc;:L '  l)i:l  any  on/* 
here  say  that  these  f^trai^^r:;!:!:  i.iilitia  liaiiiiu:^  ten-led  io  promote  a   knr*\v:- 
edcre  uf  miiitury  a'.iV.irs,   r,:  to   niai-.e  any   man  a  soKiier .'     Tiien  vtiiv 
these   trainings,  as    th'jy  h-.r.-c.    existed   auvl    ••till   exist,  of  no  possibic. 
utility,  while  at  the  sumii  lim.^ihcy  wcroaffr:  c.^  of  vexaiion,  ;;raelry  and 
outrage  to  our  fellow  cit.ii-.jns       ijut   ii  is   i.x\.i    v^y    is    tlie  fault  of  the 
system.     He  fUd  not  say  anytbiiv:^  i^i^tiinst  tlie  militia.     lie  viewed  them 
with  respect,  kindness  and  re/r.ir.!, — for  they  wc-re  our  fathers,  sons  and 
brothers.     All  thecomphun-s  w^r.)  of  the  system.     But  it  was  asked,  can 
we  not  get  a  better  sv'.-v.".n  *     iind  we  not  t]'t';in;'.tf\l  it  frnin  \]iaq  to  tim-  . 
and  hnd  we  advan.rjd    0:1.^  st.'p  low. ■.:•.!;;  a  beinn  .^vsu.-iii  i:i  ibriv  ve.ii.-  : 
It  Was  nniveisnllj' ucl::.:!ted  lii 'i  v.-'j  ir.;Kio  id  soiJ.iws   I-y  i;.     V/e   c  )uiii 
not  ma'ie  them,  but  in  o.ie  wjy,  wbi  .;  was  pr(?p.K;cJ  in  (-overiior  Snv- 
der's  administration,  anvl  wliicii  c\\\:\:  Due  revol'v.l  :it.     ILj  took  it   a.-i  . 
truth,  then,  coniirm  ^d  by  expi'ricncf,  Lhat  we  murt  keep  the   militia  ^y<- 
teai  as  we  have  /lot  it.  (jr  i^ive  n   up.     l]e    JMid    then  established   two 
principles;  lirst,  tiiat  ii  wi'.s  not  the  part  of  a  good  .^^overnm  nt   to   im- 
pose any  vexatious  and  uncalled  for  duties  upon  iliv^  citizens;  and  second, 
that  our  militia  system  is  of  no   I'.se    wbaiever.     Lie  held   h   as   another 
principle  that,  in  lim.j  of  peace,  wbjn  m:liti:\  I'.re  of  no  use,  even  if  thev 
would  be  at  any  time,   their  trainings  might  be  dispensed  with  ;  bui. 
when   danger   thrcutens,    then   every  man  of   whatcvtir   sect,   ought  lu 
be  obedient   to  his  duty  as  a  citizen,  and  be  ready  to  defend  his  country 
and  himself,  and  his  property,     lie  would  not  stand  at  the  door  of  a  man, 
to  defend  his  house,  wiie.i  t'ne   owner  was  in  the  house,  exempt  from 
exposure  to  personal  Irizai-d  ',v:<:[  duty,  an-l  emplnyetl,  perhaps,  in  pick- 
ing  up  his  plate,  and  prepaiin:'*  f  )r  his  escape.     In  time  of  danger,  eveiv 
man  was  bound  to  contribute  to  the  safety  of  the  country,  in  one  way  or 
another,  cither  by  personal  sjrvice  or  by  the  payment  of  an  equivaien*^ 
Then,  he  would  ask,  did  not  the  amendment,  as  amended,  on  motiim  of 
the  gentleman  from  Phila.lelpliia  county,  cover  all  these  principles  1     It 
called  up,  en  masse,  all  the  citizens  to  defend  the  country  when  defence 
uras  required.     How  does  it  do  it?      It  docs  not,  indeed,  go   into  de- 
tails.    It  was   utterly  impossible  for  us  to  anticipate  and  provide  for 
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every  contingency  that  might  occur.  Such  provision  might  lie  safelj^ 
left  to  the  Legislature — to  the  representatives  of  the  people  of  Penn- 
sylvania. 

The  Legislature,  heretofore,  had  been  willing  to  dispense   with   the 
militia  trainings,  but  they  felt  bound,  by  the  imperative  injunction  of  the 
Constitution,  to  carry  the  provisions  into  effect,  and  to  keep  them  up. 
This  was  their  sole  objection*  to  the  discontinuance,  if  he  was  correctly 
informed.     We  were  to  judge,  then,  as  to  the  expediency  of  retaining 
this  imperative  provision.     Shall  we  keep  the  Legislature  under  this  im- 
perative order,  or  shall  we  cut  them  loose  from  it  ?     That  was  the  ques- 
tion.    We  could  not  look  forward  for  forty  years,  and  tell  every  act,  in 
reference  to  the  defence  of  the  country,  that  might,  in  that  course  of  time, 
be  required  of  them ;  but  the  legislative  body  itself,  at  the  time  and  on 
the  spot,  could  decide  what  should  be  done.  His  friend  and  colleague,  (Mr. 
Scott,)  whose  opinion  had  great  weight  with  him,  and  for  whose  learn- 
ing he  had  the  greatest  respect,  had   opposed  the  amendment  on   the 
ground  that  it  was  identical,  in  effect,  with  the  provisions  of  the  present 
Constitution.    *Good  reasons,  Mr.  H.  thought,  had   been  shown  for  a 
change  of  the  Consiititution  in  this  particular;  and  his  colleague,  with  all 
his  learning  and  ingenuity,  could  not  prove  that  the  Constitution  now 
left  it  to  the  discretion  of  the  Legislature  to  continue  or  dispense  witk  the 
militia  trainings.     We  know,  in  fact,  that  the  Legislature  had  adopted  a 
diiTerent  construction  of  the  Constitution.     Our  opinion,  what  it  might 
be,  of  the  proper  construction  of  the  instrument,  would  have  but  little 
'  weight  with  them      He  wished  to  adopt  an   amendment   which  would 
make  certain  whatvwas  left  uncertain,  and  would  leave  to  the  Legislature 
a  discretionary  power  over  the  subject.     We  saw  here  a  great  differenoe 
of  opinion  as  to  the  real  intent  and  object  of  the  Constitutional  provision. 
One  member  was,  in  favor  of  the  Constitution,  as   it  stood,   because  it 
was  imperative  in  its  injunction  upon  the  Legislature  to   organize  and 
discipline  the  militia ;  and  another  was  in  favor  of  it,  because,  in  his  opin- 
ion, it  was  not  thus  imperative.     Was  it  not  proper  then  to  settle  this 
question,  even  if  merely  considered  as  a  question  of  construction  ?     Hav- 
ing fixed  upon  the. principles,  it. would  be  easy  to  settle  all  the  details. 
The  great  question  for  us  to  decide  was,  whether  we  would  leave  the 
subject  at  large,  to  the  entire  discretion  of  tlie  Legislature,  or  whether 
we  would  continue  them  under  an  imp^jrative  order  in  relation  to  it.     He 
would  like  to  see  a  vote  taken  which   would  test  the  sense  of  the  Con- 
vention on  this  point. 

Mr.  Stevens  would,  he  said,  make  a  few  remarks  in  explanation  of 
his  views  of  the  subject  and  of  the  voie  he  should  give.  He  agreed  with 
the  gentleman  from  Philadelphia,  (Mr.  Hopkinson,)  in  all  his  sentiments 
on  this  subject ;  but  it<Beemed  to  him  that  his  object  was  not  to  be  gained 
in  the  way  that  he  proposed.  He  would  not  leave  it  in  the  power  of  the 
Legislature  to  vex  and  burden  the  citizens. in  time  of  peace,  unneces- 
sarily ;  but  he  would  agree  that,  in  times  of  real  danger,  no  one  should 
claim  any  exemption  frcwn  the  duty  belonging  to  all  good  citizens.  He 
had  prepared  an  amendment  which  he  intended  to  offer  in  case  that 
which  was  under  consideration  should  be  rejected.  [Mr.  Stevens  read 
an  amendment  providing,  in  substance,  that  no  citizen  should  be  compelled 
to  bear  arms  in  time  of  .peace,  but  that,  in  time  QfjVBif  .i^yery  citizen 
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*  capable  of  bearing  arms,  should  be  compelled  to  perform  military  duty, 
or  pay  an  equivalent  therefor.] 

Now  sir,  if  you  leave  the  report  of  the  committee  as  it  stands  excepting 
the  amendment  of  the  gentleman  from  the  county  of  Philadelphia,  (Mr. 
Brown)  which  is  agreed  to,  the  present  militia  system  will  be  in  full 
force,  and  the  Legislature  will  have  power  to  make  those  who  are  con- 
scientious about  bearing  arms,  pay  an  equivalent,  in  the  shape  of  a  fine, 
and  you  may  depend  upon 'it  that  the  Legislature  will  make  no  change  in 
relation  to  this  system  on  any  account.  He  Imd  seen  the  subject  fre- 
quently brought  before  the  Legislature,  and  he  seldom  saw  the  Constitu- 
tion brought  in  question.  The  question  of  policy — the  question  of 
expediency  was  the  only  question  which  was  taken  into  account.  If  we 
did  not  abolish  militia  trainings  in  time  of  peace,  depend  upon  it  the 
Legislature  never  will.  He  was  therefore  in  favor  of  patting  in  the  Con- 
stitution the  imperative  exemption  of  all  those  who  have  conscientious 
scruples  against  bearing  arms,  from  doing  so  in  times  of  peace,  or  the 
paying  of  an  equivalent  for  the  same  ;  and  he  was  for  leaving  them  subject 
to  ihe  Legislature  and  ihei  laws  to  be  prepared  when  the  enemy  was  at 
the  door,  or  when  invasion  threatened  the  land.  He  thought  none  could 
compLsm  of  this.  He  believed  the  present  militia  system  to  be  a  farce, 
and  it  will  continue  to  be  a  farce  so  long  ^s  it  is  organized  as  it  is  at  pre- 
sent. Although  the  militia»  is  composed  of  respectable  men,  he  must 
say  thet  they  were  contemptible  soldiers.  He  felt  no  hesitation  in  saying 
this.  He  cast  no  reproach  upon  the  men,  but  merely  upon  the  system 
which  produced  the  most  wretched*  insubordmatio?i  and  want  of  disci- 
pline. Respectable- citizens  attend  the  trainings,  but  they  meet  for  fun 
and  frolic ;  theret'ore  there  is  no  reason  why  those  persons  who  do  not 
desire  to  enact  these  ridiculous  scenes  should  be  subjected  to  pay  a  fine, 
or  an  equivalent.  No  public  duty  requires  that  such  a  state  of  organiza- 
tion should  be  kept  up  by  compulsory  means,  and  as  there  are  some  who 
have  conscientious  scruples,  he  would  therefore  insert  in  the  Constitution 
a  clause  entirely  exempting  them  both  from  attending  or  paying  an 
equivalent;  and  he  did  not  care  how  many  of  our  citizens  availed  them- 
selves of  this  privilege  in  time  of  peace.  Even  if  it  extended  to  one 
half,  so  much  the  bettCi,- because  those  who  did  then  turn  out  would  do 
so  for  the  pure  love  of  performing  military  duty,  and  thi^y  would  perhaps 
do  credit  to  the  system,  instead  of  disgracing  it.  But  while  he  would  do 
this,  he  would  take  away  that  part  of  the  Constitution .  v/hich  went  to 
exompt  any  man  in  time  ot  war  from  defending  nis  couniry.  Every  man 
should  be  ready  to  take  up  arms  in  defence  of  his  country  and  his  coun- 
try's rights,  when. her  institutions  were  endangered  by  a  foreign  or 
domestic  foe.  Ke  therefore  hoped  that  the  amendment  of  the  gentleman 
from.  Fayette,  and  the  amendment  of  the  gentleman  from  -Susquehanna, 
might  both  be  negatived,  so  that  he  might  have  the  opportunity  of  intro- 
ducing the  proposition  wiiich  he  had  brought  to  the  notice  of  the  com- 
mittee. 

Mr.  Bell  said,  he  presumed  that  the  gentleman  who  had  just  taker. 
his  seat,  was  not  present  a  day  or  two  since,  when  he  (Mr.  B.)  announced 
it  as  his  intention,  in  case  the  amendments  no-v  pending  were  negatived, 
to  move  an  amendment  almost  in  the  same  words  of  that  brought  to  the 
notice  of  the  committee  by  the  gentleman. from  Ailams.     He.  agreed  with 
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that  gentleman  entirely  in  the  view  taken  of  this  question,  and  wa» 
pleased  to  hear  that  he  would  have  the  powerful  aid  of  that  gentleman, 
knowing  as  he  did  his  own  inability  to  do  the  subject  justice.  While  he 
was  up  ho  would  give  some  reasons  for  the  vote  he  was  about  to  give, 
which  had  not  yet  been  brought  before  the  body,  otherwise  he  should 
not  have  troubled  it  on  the  subject.  There  vi'cre  three  questions  which 
seemed  to  be  presented  for  discussion  and  decision,  and  each  of  them 
highly  important  The  first  was,  shall  the  Legislature  of  Pennsylvania, 
which  is  the  immediate  representative  of  the  people  of  this  Common- 
wealth, be  restricted  on  a  subject  so  momentous  as  the  military  defence 
of  the  country?  In  the  second  plae  j  shall  we  impose  an  imperative  com- 
mand upon  the  l^egislature  to  do  that  which  their  good  sense  would 
forbid  them  from  doing  ?  And  thirdhs  shall  we  leave  them  to  act  so  far 
as  they  may  deem  proper  in  relation  to  tiie  conscientious  scruples  of  a 
portion  of  our  citizens  ?  Now  with  regard  to  the  first  question,  shall  we 
make  it  imperative  on  the  Legislature  not  to  exempt  any  person,  but  to 
call  upon  all  citizens,  to  enact  once  or  twice  a  year  a  scene  which  has  been 
very  properly  denominated  a  ridiculous  farce?  We  have  heard  it  argued 
by  some  gentleman,  that  under  i!io  present  Constitution,  the  Legislature 
jiave  the  power  to  abolish  the  miiilia  tiainings,  and  the  miliiia  organiza- 
tion. AVe  have  heard  from  the  gi^ntleman  from  Adams,  that  when  ihe 
Legislature  was  called  upon  to  aboiisii  ihis  disgraceful  system,  that  they 
did  not  refer  to  the  constitutional  obligation  upon  them,  but  put  it  upon 
the  ground  of  policy,  of  expediency.  That  to  be  sure  might  have  been 
tiie  giounds  taken  by  some  gentlemen  ;  but  we  all  know  it  is  apart  of  the 
history  of  the  Conim(uiwealth,  and  the  journals,  the  arguments,  the  de- 
bates will  show  it,  that  in  the  Pennsylvania  Legislamre,  many  members 
placed  their  convictions  against  abolishing  the  system  upon  constitutional 
grounds — upon  the  clause  we  are  now  discussing  and  proposing  to  amend, 
and  upon  it,  because  they  looked  upon  it  as  impvrative,  leaving  to  them 
no  discretion  wiiatever ;  and  upon  reference,  to  the  minutes  of  the  Con- 
vention of  1790,  page  258,  will  be  found  the  strongest  grounds  for  this 
view  of  the  case.  There  we  find  that  when  the  section  *'  the  freemen  of 
this  Commonwealth  shall  be  armed  and  disciplined  for  its  defence,"  was 
under  consideration,  a  motion  was  made  by  Mr.  Roberts,  seconded  by 
Mr.  Shoemaker,  to  strike  out  after  the  word  **  Commonwealth,"  the  wonl 
'*5/ia//,"  and  insert  in  lieu  thereof  the  word  '*??iaji/,"  which  motion  was 
dciormined  in  the  negative.  This  amendment  it  appears  was  negatived 
without  debate  and  without  a  division ;  therefore  there  is  very  good 
grounds  for  looking  upon  the  clause  as  being  imperative.  At  any  rale 
tliere  is  room  for  doubt  as  to  whether  it  was  intended  to  leave  any  dis- 
cretion in  the  Legislature,  Then  what  were  we  assembled  for?  iSimpiy 
to  introduce  amendments.  No  sir — we  came  here  also  to  remove  obscu- 
rities, to  remove  doubts.  It  is  our  bounden  duty  to  remove  all  doubts,  by 
introducing  language  which  will  give  every  clause  a  clear  and  explicit 
meaning,  so  that  nothing  may  be  left  to  construction.  So  much  fpr  that 
part  of  the  subject.  Now  it  has  been  agreed  by  some  gentlemen  that 
although  evils  innumerable  have  been  practised  under  the  militia  laws  of 
this  Commonwealth,  based  upon  the  Constitution  of  1790,  yet  the  sys- 
tem must  be  kept  up,  because  if  you  destroy  these  militia  trainings,  you  at 
once  destroy  the  volunteer  system,  which  is  the  protection  of  our  State  in 
all  times  of  danger ;  and  as  an  argument  in  support  of  this,  we  have  been 
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pointed  to  the  gallant  exploits  of  our  volunteer  militia  on  several  occasions. 
He  knew  there  had  been  a  gallant  band  of  volunteeis  mustered  on  the 
southern  frontier  of  our  State,  in  whose  ranks  was  then  to  be  found  a 
gendeman  from  the  city  of  Philadelphia,  now  in  his  eye,  but  he  would 
appeal  to  that  gentleman,  or  any  other  gentleman,  to  say  whether  the  old, 
miserable  corrupt  militia  system  of  the  State  had  been  the  means  of  aiding 
in  the  formation  of  that  corps.     No  sir — it  owed  its  existence  to  no  such 
system  ;  but  it  owed  its  existence  to  the  patriotic  feeling  which  aroused 
the  young  and  the  ardent  of  the  city  of  Philadelphia.     He  might  say  to 
the  patriotic  spirit  which  pervaded  some  of  the  school  boys  of  that  city, 
because  in  the  ranks  of  that  corps  was  to  be  found  at  least  one  patriotic 
school  boy,  who,  altliough  barely  rising  sixteen,  threw  away  his  books, 
and  rose  superior  to  the  militia  system,  and  all  the  enjoyments  of  his 
home  and  the  comforts  of  a  domestic  fireside,  took  up  arms  in  defence  of 
his  country,  and  marched  to  meet  the  enemies  of  his  country.     A  gentle* 
man  on  yesterday  had  pointed  the  Convention  to  the  fact,  and  delineated 
with  what  patriotic  ardour  our  volunteers  rushed  to  the  defence  of  their 
coantry  during  the  late  war.     Sir,  Pennsylvanians  need  not  at  any  time  to 
be  coerced  to  become  volunteers  in  the  day  of  trial.     During  the  last  war 
they  rushed  to  the  relief  of  their  country,  and  rallied  around  her  standard, 
without  owing  it  to  any  militia  to  coerce  them,  or  fit  them  for  the  service. 
He  thought  he  had  shown  briefly  that  it  was  not  owing  to  the  militia 
system  during  the  last  war,  that  the  volunteers  of  our  State  were  ready 
immediately  to  take  the  field,  and  it  was  not  now  owing  to  the  militia 
system  that  volunteer  corps  were  in  existence.     But  what  will  be  the 
result  of  dispensing  entirely  with  the  system ;  he  spoke  of  it  now  as  con- 
nected with  the  volunteer  system.     In  other  words — what  will  be  the 
result  of  adopting  the  amendment  proposed  by  the  gentleman  from  Sus- 
quehanna, TMr.  Read]  and  dispensing  altogether  with  the  organizing  of 
troops  for  the  defence  of  the  country  in  time  of  peace  ?     Why,  it  will  be 
the  total  destruction  of  the  volunteer  system.     Are  we  then  ready  to 
introduce  into  the  fundamental  law  of  the  land,  a  clause  that  will  lead  to 
the  destruction  of  the  whole  volunteer  corps  in  the  Commonwealth  ?     He 
trusted  not.     What  was  our  condition  during  the  last  war?     We  were 
without  soldiers  and  without  officers.     The  government  was  compelled 
to  call  into  her  service  the  superanuated  officers  of  the  revolutionary 
war,  and  what  was  the  consequence  ?     Defeat  and  disaster  attended  our 
arms,  and  the  most  promising  of  our  citizens  were  cut  off,  because  of  the 
inefficiency  of  the  officers  of  our  army.     This  he  knew,  because  young 
as  he  was,  and  imperfect  as  his  recollection  was  of  events  at  that  period, 
yet  he  recollected  that  there  was  but  oue  volunteer  company  in  the  city 
of  Philadelphia  before  the  war.     His  friend  from  the  county  of  Philadel- 
phia (Mr.  IngersoU)  shook  his  head  at  this,  but,  he  would  tell  the  gentle- 
man, at  all  events,  volunteer  companies  were  few  and  far  between.     He 
spoke  of  the  time  immediately  preceding  the  war.     Well,  what  was  the 
result  of  this  state  of  things  ?     Why,  as  he  said  before,  defeat  attended 
our  arms  in  the  offstart.     All  our  institutions  are  opposed  to  the  keeping 
up  of  a  standing  army,  and  where  are  we  to  look  for  the  preservation  of 
our  liberties  1     Why,  to  our  volunteer  corps.     There  is  to  be  found  the 
school  of  the  soldier,  and  to  no  other  school  can  he  go,  because  it  is  the 
most  ridiculous  farce  to  send  men  to  militia  musters  to  learn  militar) 
tactics.    Then  it  is  of  the  utmost  importance  to  preserve  these  volunteei 
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corps  as  a  nucleus  around  which  to  assemble  the  whole  mass   of  the 
people  in  cases  of  great  emergency.     Every  gentleman  must  agree  with 
him  that  we  should  not  take  any  step  that  would  have  the  effect  of 
destroying  this  part  of  the  military  of  our  country.     The  Legislature 
should  not  be  compelled  so  to  act  on  this  subject  as  to  utterly  destroy  the 
only  military  force  known  to  our  State.     It  will  be  recollected  that  the 
subject  of  placing  the  volunteers  of  our  Commonwealth  on  a  more  favora- 
ble footing,  has  engrossed  the  attention  of  the  most  enlightened  portion  of 
the  people  of  Pennsylvania,  and  it  had  produced  the  assembling  of  a 
military  convention  at  this  place  some  few  years  ago.     He  (Mr.  B.)  was 
not  present  himself,  but  he  knew  many  very  intelligent  gentlemen  wh* 
were  present,  who  were  persons  that  had  commanded  volunteer  troops, 
and  had  much  experience  in  the  matter;  and  that  convention  recommended 
to  the  Legislature  a  system  which  he  believed  to  be  the  only  practicable 
system  of  keeping  up  a  body  of  troops  in  time  of  peace.     Their  recom- 
mendation was,  the  establishment  of  volunteer  corps  to  be  paid  by  the 
State,  for  all  the  time  they  loose  in  the  service  of  the  State.     Now  would 
the  gentleman  from  Susquehanna  by  his  amendment  prevent  the  Legisla- 
ture from  doing  any  thing  like  this  ?     He  would  leave  the  Legislature 
free  to  act  as  they  might  see  fit  and  proper.     For  these  reasons  he  would 
vote  for  the  report  of  the  committee,  leaving  it  to  the  Legislature  to  adopt 
such  a  system  as  to  them  may  seem  most  proper.     The  volunteer  system 
must  become  most  popular,  and  he  was  sorry  to  see  that  the  volunteer 
and  militia  system  was  connected  together.     Was  he  to  be  told  at  this 
day,  that  a  Legislature  cannot  be  found  to  obey  the  will  of  their  con- 
stituents on  this  subject?     As  to  the  will  of  the  people  of  the  State  on 
this  question,  he  thought  there  could  be  but  little  doubt.     He  thought 
there  could  be  but  one  opinion  on  this  subject,  in  the  east  especially,  and 
he  trusted  in  the  west  also ;  and  he  thought  when  we  unloose  the  hands  of 
the  Legislature,  we  may  expect  a  very  favorable  change.     For  these  rea- 
sons, without  at  present  going  into  the  constitutional  question  read  by  the 
gentleman  from  Franklin,  (Mr.  Dunlop,)  he  felt  bound  to  vote  against  the 
pending  amendments,  and  in  favor  of  the  report  of  the  committee  as 
amended  by  the  gentleman  from  Philadelphia,  reserving  to  himself  the 
privilege  of  moving  the  amendment  he  had  heretofore  brought  to  the 
notice  of  the  committee,  when  he  should  have  the  opportunity  to  do  so. 
Mr.  Brown,  of  the  county  of  Philadelphia,  should  not  have  risen  to 
say  a  word,  had  it  not  been  for  the  remarks  of  the  gentleman  from  Adams, 
(Mr.   Stevens.)     He  should  now  vole  for  the  amendment  of  the  gentle- 
man from  Fayette.     In  the  first  place,  he  thought  that  it  M'ould  be  the 
best  plan  to  leave  the  whole  matter  to  the  Legislature,  but  upon  further 
reflection,  he  had  come  to  the  conclusion  that  the  better  system  would 
be  to  enrol  and  organize  the  militia,  leaving  to  the  Legislature  the  discre- 
tionary power  of  arming  and  equipping  them.     From   the   past  expe- 
rience which  we  have  had  on  tins  subject,  it  has  been  found  that  the  Le- 
gislature wore  indisposed  to  do  away  with  the  militia  trainings.     What 
object  the  Legislature  had  in  view,  he  knew  not ;  but  it  had  been  seen 
that  they  were  indisposed   to  abolishing  the   system,  and  he  thought 
the  better  plan  now  was  to  leave  to  the  people  themselves  to  say,  through 
their  immediate  representatives,  whether  they  were  disposed  to  do  away 
■with  military  trainings  in  time  of  peace.     He  thought  in  trusting  this 
power  to  the  people,  and  to  the  Legislature  through  them,  we  run  no 
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risk  whatever,  as  it  was  not  to  be  supposed  for  a  moment  that  the  Legisla- 
ture would  neglect  to  arm  the  militia  when  the  United  States  or  the  State, 
might  require  their  services.  He  had  strong  reasons  to  believe,  without 
imputing  any  improper  motives,  that  the  Legislature  would  not  do  away 
with  militia  trainings,  if  the  provision  was  left  as  in  the  old  Constitution  ; 
and  he  was,  therefore,  in  favor  of  placing  over  them  an  injunction  in  the 
Constitution,  to  do  away  with  them,|and  leave  the  matter  with  the  people. 
He  was  not  even  for  saying  that  they  should  be  kept  up  in  times  of  exi- 
gencies, leaving  it  to  the  Legislature  to  say  when  the  exigencies  should 
arise  4hat  required  it,  giving  their  reasons  for  it.  He  was  entirely  opposed 
to  having  any  distinction  in  classes,  either  made  by  the  Constitution  or 
the  Legislature.  In  times  of  trial,  he  wished  every  class  to  be  called  on 
alike.  He  wished  every  class  to  stand  on  the  same  footing,  and  have 
all  subject  to  be  called  into  service,  in  defence  of  the  State,  when  it 
was  necessary.  If  it  was  necessary  to  call  out  the  armed  citizen  for 
defence,  let  every  man  be  subject  to  be  called  upon ;  and  if  it  was  required 
by  the  State,  that  men  should  receive  a  training  of  two  or  more  days  in  the 
year,  let  all  be  called  upon  to  perform  that  service  to  the  State.  We  are 
all  protected  equally  by  the  laws  and  the  government,  and  we  should  all 
bear  the  burdens  of  the  government  equally.  He  would  relieve  no  man,  or 
no  class  of  men,  from  any  duty  required  to  be  performed  by  the  government. 
He  would  not,  for  a  moment,  think  of  giving  a  vote  that  would  justify 
the  suspicion,  or  lead  to  the  danger,  which  was  to  be  apprehended  from 
allowing  conscientious  scruples  to  interfere  with  the  duties  which  the 
citizen  owed  to  the  State.  He  would  not,  in  times  of  profound  peace, 
allow  any  citizen  to  be  exempt  from  the  performance  of  duties  which  were 
required  of  him  by  the  government.  If  these  duties  are  not  required  of 
us  in  times  of  peace,  let  us  all  be  exempt  from  them ;  but  when  it  is 
required  of  the  citizen  to  arm  in  defence  ot  his  country,  then  let  it  be 
imperative  upon  every  man  in  the  Commonwealth;  at  least  so  many  of 
tiiem  as  the  people,  in  their  Legislative  capacity,  shall  require.  He 
thought  the  question  raised  by  his  colleague,  (Mr.  Ingersoll,)  in  rela- 
tion  to  the  right  of  the  citizen  to  bear  arms,  had  very  little  to  do  with  this 
question.  There  was  a  vast  difference  between  the  right  of  the  citizen 
to  bear  arms,  and  dragging  them  through  streets,  or  across  fields,  some 
with  and  some  without  arms,  merely  to  render  themselves  ridiculous^. 
The  man  is  no  better  fitted  to  use  his  arms  aftei  he  has  performed  service 
in  the  militia  trainings,  than  he  was  before  he  attended  them ;  and  if 
there  had  been  no  others  at  Plattsburg  and  Baltimore,  than  those  who 
had  received  these  militia  trainings,  the  enemy  had  less  to  apprehend 
from  the  use  of  those  arms,  than  those  who  held  them.  There  was  a 
great  difference  between  the  present  time,  and  the  period  when  the  Con- 
stitution of  the  United  States  and  of  this  State  were  adopted.  It  may  be 
well  enough  for  the  citizens  of  the  southern  and  western  States  to  keep 
and  bear  arms.  It  was  necessary  in  this  State  at  one  time  for  everv  man 
to  take  his  arms  into  the  field  with  him  when  he  went  to  his  plough,  but 
what  citizen  would  think  of  doing  this  now  ?  It  would  be  a  ridiculous  thing 
for  him  to  do  so,  and  it  w«uld  be  just  &s  ridiculous  for  the  Commonwealth 
of  Pennsylvania  to  keep  herself  armed  to  the  teeth,  when  not  the  slightest 
danger  is  to  be  apprehended.  The  military  training  has  brought  disgrace 
upon  the  system  without  being  productive  of  any  good  results.  It  may 
be  true  that  some  valuable"oflicers  have  sprung  from  militia  officers  but  at 
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the  same  time  it  has  brought  into  the  field  men  to  command  who  aie  unfit 
to  obey — men  who  are  unfit  for  private  soldiers,  yet  who  are  made  to 
command  regiments  and  brigades,  some  of  whom  have  been  elected  for  Che 
very  purpose  of  burlesque.    There  was  not  the  slightest  use  in  these 
militia  trainings,  for  the  purpose  of  keeping  up  the  military  spirit,  or 
for  any  other  purpose,  because  the  citizens  of  this  country  will  always 
defend  it  when  it  is  invaded.     If  you  go  to  Bunker  Hill,  to  Plattsburg, 
or  to  Orleans,  you  will  see  that  the  citizen  will  always  be  ready  to  defend 
his  rights.    If  you  go  to  Europe,  you  will  find  that  the  Tyrolese  fought 
as  bravely  against  their  country's  enemies,  when  their  soil  was  invaded, 
as  any  soldiers  ever  fought.     It  was  time  enough,  however,  to  call  our 
citizens  into  service,  when  our  soil  is  invaded — ^unless  we  can  show  clearly 
that  we  do  prepare  them  for  service,  by  the  militia  trainings  which  we 
have.     These  trainings  were  a  very  great  burden  to  the  people,  which 
he  was  willing  to  relieve  them  from,  if  they  desired  it,  and  with  this 
view,  he  would  leave  the  matter  to  the  Legislature  to  be  regulated  as. 
they  saw  most  proper.     In  relation  to  the  section  in  the  United  States' 
Constitution,  that  the  freemen  shall  be  armed  for  the  defence  of  the 
country,  which  had  been  brought  to  the  notice  of  the  committee  by  his- 
colleague,  in  an  imperative  sense,  he  must  say  that  he  begged  leave  to  dif- 
fer with  his  colleague  as  to  the  construction  to  be  placed  upon  this  clause. 
He  took  it  for  granted  that  they  were  to  be  armed  when  defence  was 
necessary — when  their  services  were  necessary.     He  did  not  look  upon 
it  that  the  freemen  of  the  Commonwealth  should  be  armed  for  defence,. 
when  no  defence  was  necessary.     He  took  the  clause  as  meaning  that  we 
should  not  enlist  a  standing  army  of  soldiers  for  defence,  but  that  the- 
freemen  should  be  armed  for  defence,  and  that  only,  when  defence  was 
needed.     He  would  take  away  the  injunction  upon  the  Legislature  to  keep 
up  these  militia  trainings ;    or  he  would  go  further,  and  say,  that  they 
should  not  bring  the  militia  system  into  ridicule,  merely  for  the  sake  of 
according  military  disiinclions  to  certain  persons ;  but  he  would  also  take 
from  the  Legislature  the  power  to  relieve  any  of  our  citizens  from  aiding; 
in  bearing  the  burdens  of  the   State  in  times  of  need.     He  would,  there* 
fore,  vote  for  such  a  proposition  as  he  had  indicated,  in  the  best  language- 
in  which  it  could  be  prepared. 

Mr.  Sergeant  said  he  understood  the  gentleman  from  tlie  county  of 
Philadelphia,  (Mr.  Brown)  to  say  that  he  would  vote  for  the  amendment 
of  the  gendeman  from  Fayette,  (Mr.  Fuller.)  Now  in  his  opinion  ih^M 
amendment  went  quite  as  far  if  not  farther  than  the  Constitution  of  1790*. 
It  was  as  follows :  *'The  freemen  of  this  Commonwealth  shall  be  en- 
rolled and  organized,  to  be  armed  and  disciplined  for  its  defence  as  may 
be  directed  by  law."  It  appeared  to  him  that  this  amendment  led  to  tho 
same  conclusion  that  is  supposed  to  have  been  arrived  at  by  the  Legisia- 
ture,  heretofore,  under  the  Constitntion  of  1T90.  The  Constitution  says 
**the  freemen  of  this  Commonwealth  shall  be  armed  and  disciplined  for 
its  defence,*'  and  the  amendment  of  the  gentleman  from  Fayette,  say* 
*'they  shall  be  enrolled  and  organized,  to  be  armed  and  disciplined  for  its^ 
*  pefence  as  may  be  directed  by  law,"  so  that  they  amount  to  very  novly 
the  same  thing.  As  the  enrolment  appeared  only  to  be  with  a  view  to 
their  being  armed  and  disciplined,  he  could  not  see  that  the  people  would 
be  any  better  ofif,  if  indeed  they  would  not  be  worse  off*  than  under  the 
existing  Constitution.     He  was  therefore  opposed  to  the  amendment,. 
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•and  whfle  up  he  would  say  a  few  words  on  the  subject,  not,  however, 
•Intendliig  to  detain  the  committee  many  minutes. 

Ther^  are  two  provisions  in  the  Constitution  of  1790,  the  fate  of 
which  bias  been  very  singular.  The  first  was  to  be  found  in  the  second 
«eetion  of  the  sixth  article  which  says  **that  the  freemen  of  the  Common- 
wealtb  sbali  be  armed  and  disciplined  for  its  defence."  The  other  was 
to  be  found  in  the  first  section  of  the  seventh  article  in  the  following 
words:  ••  The  Legislature  shall  as  soon  as  conveniently  may  be,  provide 
by  law,  for  the  establishment  of  schools  throughout  the  State,  in  such 
manner  that  the  poor  may  be  taught  gratis."  The  one  is  a  direction  to 
the  Legislature  to  make  preparation  for  a  state  of  war,  ai^d  the  other  is 
equally  imperative  in  directing  them  to  make  preparation  for  that  which 
wfll  b^  beneficial  to  all  mankind  in  peace  as  well  as  in  war.  Now  if 
you  will  look  at  the  regular  messages  and  addresses  of  the  different  Gov- 
ernors of  Pennsylvania,  you  will  find  that  these  two  matters  have  been  the 
leading  topics  in  nearly  all  of  them ;  and  in  reality  they  have  been  sub-, 
jects  of  deliberation  in  the  Legislature,  more  or  less,  at  different  times. 
Bat  the  militia  system  has  had  the  best  fortune  of  the  two,  for  there  has 
always  been  a  militia  law  except  in  the  year  1814,  when  it  was  most  wan- 
ted, and  then  it  did  so  happen  that  there  was  no  militia  law  in  existence. 
The  subject  of  education,  however,  which  was  equally  provided  for  in 
the  Constitution,  and  which  was  equally  imperative  with  that  clause 
which  relates  to  the  militia,  has  been  until  quite  lately,  entirely  lost  sight 
of,  and  neglected,  and  no  provision  made  for  it.  Although,  there  was  no 
donbt  about  the  propriety  of  a  school  system,  it  was  utterly  neglected  by 
the  Legislature,  while  the  militia,  which  was  becoming  more  and  more 
doubtful  every  day,  was  steadily  kept  up.  For  some  cause  or  other,  they 
thought  proper  to  maintain  the  system,  as  they  called  it,  such  as  it  was. 
The  volunteers  of  this  State,  who  were  the  only  troops  deserving  the 
name  of  soldiers  belonging  to  it,  have  given  the  final  death  blow  to  the 
militia,  and  the  militia  can  never  recover  unless  the  volunteer  system  is 
entirely  destroyed. 

This  perhaps  may  not  be  so  perceptible  in  the  interior  of  the  State, 
but  in  the  city  of  Philadelphia  and  the  neighboring  counties,  the  contrast 
is  such  between  the  volunteer  corps,  and  what  is  called  the  militia,  as  to 
not  only  disparage  the  militia  in  the  eyes  of  spectators,  but  also  to  be  of- 
fensive to  those  who  serve  in  the  militia.  Here  was  to  be  seen  on  one 
side  the  straggling  militia  without  uniform  and  often  without  arms,  and  on 
the  other,  a  body  of  fine  looking  young  men,  and  gallant  spirits  who 
would,  whether  disciplined  or  not,  do  duty  in  actual  service.  When  these 
troops  were  called  out  during  the  memorable  year  1814,  all  that  was  felt 
in  regard  to  them  was  the  apprehension  that  so  fine  a  body  of  yeung  men 
might  be  lost  by  exposing  themselves  too  much ;  we  had  many  fine  volun- 
teer corps  at  North  Point,  at  the  entrenchments  near  Baltimore,  and  at 
Bladensburg.  At  the  latter  place  there  was  a  regiment  of  volunteers, 
which  to  be  sure  were  designated  as  militia,  and  very  possibly  this  was 
the  reffiment  in  which  the  five  brothers  were ;  but  it  was  made  up  of  such 
men  tnat  it  was  with  difficulty  they  could  be  induced  to  obey  the  order  to 
retreat,  and  the  commander  of  the  British  troops  himself,  who  was  ac- 
quainted with  the  character  of  this  regiment,  and  knew  that  it  was  made 
up  of  the  finest  youths  of  Baltimore,  felt  concerned  lest  he  should,  as  he 
said  himself,  have  to  let  loose  his  blackguards  on  them.     That  officer 
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who  fell  at  North  Point,  and  whose  death  perhaps  saved  the  e€usion 
much  blood,  had  the  generosity  to  say  at  Bladensburg,  that  he  was  glad 
to  see  this  regiment  get  out  of  his  way,  lest  he  should  have  to  set  his  fel- 
lows upon  them.     The  gentleman  from  Chester,  (Mr.  Bell)  supposes  tli^e 
existence  of  volunteers  in  this  State  and  the  United  States  to  be  recent. 
This  is  a  mistake.     There  was  a  curious  fact  on  record  in  relation  to  tli.^ 
volunteer  system  of  which  he  should  speak  in  another  point  of  view. 
There  were  volunteer  corps  nearly  as  long  as  fifty  years  ago,  and  these  voluK^-. 
teers,  and  sometimes  the  militia,  were  commanded  by  men  who  had  serve ci 
in  the  revolution.     The  first  company  that  was   raised  in  Philadelphia, 
was  commanded  by  a  man  who  had  been  a  captain  in  the  war  of  tlxe 
revolution,  and  another  company  which  was  raised  afterwards,  was  coix^« 
manded  by  a  gentleman  who  was  a  colonel.     But  there  was  one  remarksL- 
ble  fact  in  relation  to  the  volunteers  which  could  not  be  affirmed  as  "to 
militia,  and  that  was  that  they  were  generally  to  be  found  ia  numbex"S 
,  proportioned  to  thejexigencies  of  the  times.     For  example  :  in    1794-1 
there  was  a  call  made  by  the  General  Government  for  troops,  to  mardi 
to  the  west  to  suppress  the  western  insurrection.     Immediately,  from     a 
company  called  M'Pherson's  Blues,  in  the  city  of  Philadelphia,  theK*^ 
sprung  up  a  regiment.    Again,  in  1798,  when  we  had  the  difficulty  wit^ 
France,  ^PPherson's  Blues  again  entered  the  service,  and  were  aug^' 
mented  and  increased,  and  another  regiment  added  to  them;    and,  ^^ 
the  same  time,  a  legion  was  raised  commanded  by  General  Shaw.     AXl 
these   were  volunteers.     The   last  war,  too,  increased  the  number  <^^ 
volunteers.      Then   what  comparison  is  there  between  the  volunteer^^ 
and  militia  ?     Can  you  look  to  a  platoon  of  militia,  in  time  of  danger -^ 
with  that  confidence  which  you  place  in  an  equal  number  of  volunteers  '^ 
Or  can  you  give  them  that  instruction  which  the  gallant,  chivalrous  spirit^ 
of  the  young  volunteer  possesses?     Do  you  believe  or  does  any  man  her^ 
believe,  that  any  part  of  the  military  accomplishments  of  any  one  man  in 
a  platoon  of  volunteers  or  regulars  arose  from  his  having  been  enrolled 
in  the  militia  ?    I  mean  this  ;  do  you  think  that  a  man  who  has  advanced 
one  single  step  towards  military  attainments,  has  acquired  those  attain- 
ments by  service  in  the  militia  ?     In  other  words,  if  you  were  going  to 
form  a  volunteer  corps,  would  you  ever  enquire  whether  a  man  who  pro- 
posed to  enter  it  had,  or  had  not,  been  at  the  militia  trainings  ?     If  he  had 
been  theie  his  whole  life  long,  and  every  year  during  his  life,  you  might 
raise  a  doubt  whether  he  was  fit  for  a  soldier,  but  you  never  could  enter- 
tarn  the  idea  that  he  was   better  qualified  on  that  account,  for  such  an 
office.     If  this  is  the  fact,  what  is  the  consequence  ?     He  is  not  fit  for 
war,  and  not  fit  to  be  a  s.oldier  in  time  of  peace  ;  and  if  the  performance 
of  militia  duty  does  not  qualify  him  to  become  a  member  of  a  volunteer 
corps,  to  march  along  side  of  a  platoon  and  go  through  requisite  exercises* 
surely  it  does  not  qualify  him  for  service  in  active  war.     Now,  take  a 
man  who  has  been  at  a  militia  training  and  instead  of  a  corn-stalk,  give 
him  a  musket,  and  place  him  along  side  a  platoon  of  volunteers.     Do  you 
believe  that  he  would  be  able  to  keep  time,  or  to  go  through  the   evolo* 
tions.     Would  not  those  who  composed  the  platoon  be  just  as  well  satis- 
fied if  any  other  man  came  in  ?    If  then  militia  trainings  are  of  no  advan- 
tage to  him  in  this  point,  what  good  can  they  efifect  ?     What  have  you 
gained  by  compelling  him  to  attend  those  trainings  ?    Look,  on  the  other 
hand,  at  the  evil  which  results  from  them,  an  evil  which  becomes  greater 
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and  greater  every  day.  It  is  one  of  those  things,  the  tendency  of  which 
18  to  produce  evils  which  may  one  day  become  of  great  magnitude.  The 
very  man  who  marches  in  the  ranks  of  the  militia,  if  he  is  too  poor  to 
pay  the  fine  which  is  levied  upon  him  for  non-attendance  at  the  training, 
bemg  unable  to  spare  the  money  from  his  earnings,  or  noi  having  it  to  pay, 
feels  himself  disgraced — he  becomes  irritated,  and  this  feeling  tends 
strongly  to  keep  up  a  spirit  of  hostility  to  those  who  appear  to  be  better  off 
m  life.  Such  men  look  even  at  the  volunteers  with  hatred,  and  it  is  natu- 
ral they  should  look  upon  others  in  the  same  way ;  because  in  towns  and 
cities  the  militia  are  the  objects  of  ridicule.  The  boys  laugh  at  them, 
ser^'ants  ridicule  them,  every  one  makes  fun  of  them,  and  at  best,  you 
have  nothing  but  a  solemn  mockery  of  a  parade  got  up. 

This  has  in  part  arisen  from  the  employment  of  volunteers,  who  entire- 
ly took  away  all  martial  spirit  from  the  militia. 

Now,  Mr.  Chairman,  can  you  have  a  militia  in  time  of  peace  ?  So  far 
as  my  knowledge  of  history  will  go,  there  nevei  has  been  an  instance  of  a 
militia,  or  what  has  deserved  to  be  so  called,  except  in  governments  which 
are  essentially  military.  Take  for  example,  the  Romans.  The  whole 
code  of  law  in  their  government,  showed  that  it  was  intended  to  keep  up 
a  military  spirit.  For  what  purpose  ?  Just  as  surely  as  you  make  a  body 
military,  just  so  surely  you  will  dnd  work  for  them  to  do  ;  and  tlie  Ro- 
mans trom  their  earliest  to  the  latest  period  in  the  history  of  their  empire, 
did  liud  employment  for  that  spirit  in  foreign  wars  and  conquests.  So, 
sir,  when  France  was  made  military  by  her  conscription,  which  was  a 
militia  system,  how  was  that  spirit  fed,  for  it  must  be  fed,  if  you  excite 
it?  By  foreign  wars.  There  is  but  one  nation  now  upon  the  face  of  the 
earth  that  has,  properly  so  called,  a  militia  law ;  it  is  more  properly 
speaking  a  militia  constitution.  It  is  a  state  of  being  which,  owing  to 
accident  of  one  sort  or  other,  or  to  the  character  of  the  people,  makes  all 
men  soldieis ;  sometimes  good,  and  sometimes  bad.  Spain  furnishes  the 
only  example  in  llie  world  of  a  militia.  They  were  at  war,  for  a  period 
of  eight  hundred  years,  fighting  witli  the  Moors  for  their  own  soil,  and 
every  man  was  compelled  to  fight.  They  had  been  invaded  by  France; 
they  had  the  wars  of  the  succession,  and  now  they  have  fallen  to  battle 
with  one  another.  War  suits  them  very  well ;  and  if  it  is  brought  upon 
them,  it  brings  the  war  spirit  along  with  it.  The  great  question  then  is, 
whether  you  can  have  a  militia  in  time  of  peace,  unless  you  have 
military  institutions  and  employment.  If  you  have  forts  and  garrisons, 
this  would  help  ;  or  if  you  had  a  frontier  enemy,  or  if  you  will  march  tO' 
foreign  conquest.  But  can  you  make  militia  without  actual  war  ?  What 
»  the  difficulty  which  you  have  to  encounter  with  militia,  on  the  field  of 
bitde  ?  It  is  not  that  they  do  not  possess  as  much  patriotism  or  courage 
as  other  men,  but  the  scene  is  new  to  them  ;  they  were  not  accustomed  to 
it— they  are  panic  struck.  After  they  have  been  in  baide  fwo  or  three 
times,  they  will  fight  as  well  as  any  other  men.  What  you  want  then, 
IS  military  employment.  How  are  you  going  to  get  it  ?  If  you  have 
military  employment,  there  will  be  soldiers,  and  they  spring  up  out  of 
the  ground  where  you  least  expect  them,  and  where  you  have  not  sown 
the  teed.  Has  not  the  experience  of  our  country  demonstrated  that  this 
is  ihe  fact?  Who  were  the  soldiers  of  the  revolutionary  war  ?  You  had 
only  two  or  three  men  of  military  science  in  the  whole  army.     One  t)f 
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them  did  nothing  but  give  trouble,  and  at  last  was  disgraced.  Another, 
was  a  man  of  real  merit,  one  of  the  most  accomplished  soldiers  in  our 
service,  but  one  of  the  most  unfortunate.  No  one  doubted  his  patriotism 
and  military  skill. 

The  son  of  a  blacksmith,  or  himself  a  blacksmith,  in  Rhode  Island,  made 
a  distinguished  commander.  In  the  last  war,  who  was  the  man  that  led 
our  troops  to  victory  in  the  north,  General  Brown,  a  man  who  never  saw 
squadrons  in  the  field,  but  who  was  called  out  from  the  state  of  New 
York,  and  happened  to  be  acquainted  with  the  ground,  who  was  bom 
with  a  character  and  properties  and  feelings  that  make  a  soldier ;  and 
the  very  first  time  he  ever  led  the  militia  into  the  field,  to  their  credit  be 
it  spoken,  they  gained  a  victory,  at  Sackett's  Harbour.  They  deceived 
the  enemy  by  what  was  thought  to  be  a  manoeuvre,  when  in  reality  they 
were  only  retreating  in  haste,  or,  as  some  would  call  it,  running  away. 
The  British  were  alarmed,  and  they  ran  away  too.  So  the  militia  gain- 
ed that  battle,  and  in  a  way  in  which  militia  are  very  able  to  gain  the 
first  battle  into  which  they  may  be  led.  It  is  improper,  it  is  unreasona- 
ble to  expect  any  thing  else. 

Bit  we  are  brought  back  to  the  question,  can  you  keep  soldiers  in 
time  of  peace  ?  A  shoemaker  must  have  shoes  to  make,  or  else  he  will 
forget  his  employment,  and  his  instruments  will  rust. 

You  cannot  keep  a  violin  player  in  full  possession  of  the  knowledge  of 
his  instrument,  unless  he  practices  every  day.  No  man  can  keep  up  his 
knowledge  of  a  trade  unless  he  practices  it  constantly.  Nor  can  you 
keep  soldiers,  unless  you  have  real  business  for  them  to  transact.  How 
can  you  leach  him  ?  From  the  beginning  of  the  world  down  to  the  pre- 
sent time,  there  has  been  only  one  mode,  and  that  is,  actual  war ; 
there  indeed  you  may  teach  him  the  whole.  You  cannot  leach  him  in 
time  of  peace  without  destroying  civil  virtues;  and  I  say  if  yon  could 
make  a  complete  soldier  in  lime  of  peace  with  the  same  feeling  as  the  com- 
mon soldier  acquires,  I,  for  one,  should  regret  that  you  ever  possessed  any 
such  school  of  instruction.  War  is  a  great  evil ;  its  employments  are 
brutal.  Theie  is  poetry,  probably,  in  war  among  the  mountains,  when 
it  comes  to  be  presented  in  engaging  description,  free  from  its  honors. 
But  Heaven  help  the  poor  country  through  which  this  poetry  penetrates, 
unless  it  rages  among  sterile  and  uninhabited  mountains,  where  there 
is  nothing  to  be  destroyed.  Heaven  help  a  poor  country,  such  as  Spain 
or  Portugal,  or  the  country  which  was  the  battle  field  of  former  wars 
in  Europe,  called  the  Low  Countries.  But  when  I  say  this,. I  do  not  mean 
to  say  that  any  slate  or  people  arc  to  be  taught  not  to  defend  themselves, 
and  1  do  not  believe  that  you  can  so  teach  them,  with  all  the  efforts  of 
that  sect  which  has  been  so  often  spoken  of  here  ;  and  with  all  the  warm 
attachment  which  the  people  of  that  sect  have  to  its  peaceful  doctrines, 
Ihey  have  never  been  able,  when  wrr  has  sprung  up,  to  suppress  the  feel- 
ings natural  to  some  of  their  young  men;  and,  sir,  in  proof  of  this  asser- 
lion,  you  have  the  fact  that  some  of  the  most  distinguished  warriors  have 
>een  men  who  burst  from  that  sect  in  defiance  of  all  the  restraints  enfor- 
ced upon  them,  and  led  our  armies  to  the  battle. 

.  I  have  spoken,  Mr.  Chairman, of  the  militia,  I  mean  of  militia  trainings, 
*  being  entirely  insufficient  for  every  useful  purpose.     Let  any  gentle- 
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man  who  is  desirous  to  know  what  ought  to  be  added  to  the  pictuie,  go 
and  look  at  the  trainings  in  and  near  the  city  of  Philadelphia. 

It  is  not  merely,  nor  perhaps  chieHy,  those  who  are  enrolled,  but  those 
who  take  advantage  of  the  occasion  to  run  into  every  kind  of  dissipation 
and  vice.  Whoever  will  incur  the  trouble  and  disgust  of  witnessing 
such  an  occasion,  will,  I  feel  sure,  agree  with  me  in  the  belief,  that  the 
mischief  resulting  from  these  trainings,  far  exceeds  any  advantages  which 
are  supposed  to  be  derived  from  them. 

Suppose  a  war  were  to  come  upon  us,  I  care  not  how  suddenly.    Will 
you  have  gained  any  thing  by  your  militia  system  ?     If  not,  are  you  at 
a  loss  for  the  means  of  defence  ?     Never ;  it  never  has  been,  and  it  never 
will  be  so.     The  volunteer  force,  I  mean  the  association  that  were  below 
the  city  of  Philaiielphia,  in  the  year  1814,  on  its  return,  passed  in  sight 
of  the  camp  of  a  British  General,  whose  name  I  forget  at  this  moment. 
He  enquired  who  they  were,  and  he  was   told  they  were  the  youth  of 
the  city  of  Philadelphia,  who  had   volunteered  their  services  to  defend 
their  country.     The   General  immediately  answered,  that  it  was  impos- 
sible to  make  an  impression  on  a  country  which  abounded  in  such  soldiers. 
And  so  it  does  abotmd  with  them,  not  only  or  particularly  in  our  cities : 
I  mean  that  our  youth  entering  the  volunteer  service  throughout  the  coun- 
try, are  soldiers  by  habit ;  they  have  the  habit  of  arms  ;  they  have  a  sense 
of  individual  independence ;  a  knowledge  of  their  rights ;  a  feeling  that 
they  have   something  worth  contending  for,  which  distinguishes  them 
throughout  the  whole  land  from  »ny  body  of  men  that  has  existed  ; 
which  makes  them  ready  at  all  times  to  be  soldiers,  whenever  their  servi- 
ces may  be  required  ;  and  they  were  thus  prepared  to  be  so  with  as  litde 
training  as  any  people  can  have.     The  greatest  difficulty,  however,  in 
making  an  entire  soldier  remains  to  be  told.     What  is  a  soldier  according 
to  our  modern  system  of  war  ?     The  modem  system  has   this   happy 
efifect,   that,   in  general,  the  country  is  at  peace  in  itself.     What  are 
annies  made  of?    They  are  m»de  of  men  reduced  as  much  as  possible, 
10  the  mere  condition  of  machines,  and  submitting  implicitly  to  whatev- 
er orders  may  be  given  to  tiiem :  and  among  other  things,  they  submit 
to  personal,  physical  correction.     Can  you  form  such  an  army  as  this  in 
time  of  peace  ?    Or,  if  you  could,  would  you  desire  to  do  so  ?     Look  at 
the  most  famous  British  brigade  in  the  Peninsular  war,  in  some  respects 
the  best  and  most  distinguished  corps,  of  the  whole  army,  and  probably  the 
most  effective  !     What  were  they   taught?  Never  to  step  aside  for  any 
thing;  and  if  they  did  step  aside,  tht  y  were  punished  with  the  cat  o'  nine 
tails,  on  their  backs.    If  they  were  dying  with  thirst,  they  dare  not  stop 
to  drink,  though  the  water  was  up  to  their  chins.     By  these  means  the 
writer  on  whose  authority  I  speak,  says,  they  became  the  best  brigade  in 
the  a!rmy ;  that  is,  by  bringing  down  all  individuality  or  sense  of  right, 
and  by  training  men  to  submit  to  whatever  they  might  be  told  to  do.   But 
we  cannot  do  this  in  any  country  in  time  of  peace,  and  least  of  all,  in 
this.     What  inducement  then  is  there  to  hold  out  in  the   Constitution, 
such  an  injunction  to  the  Legislature?     The  requirement  of  the  present 
Constitution  is  that  **  the  freemen  of  this  Commonwealth  shall  be  armed 
and  disciplined  for  its  defence  ;*'  the  meaning  of  which  is,  that  they  are 
at  all  times  to  be  armed,  not  only  on  the  day  of  parade,  but  always ;  and 
always  to  be  under  discipline.     Well,  sir,  armed  they  never  have  been, 
and  disciplined  they  never  can  be.     Otherwise  to  a  certain  extent,  adopt 
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the  system  of  volunteers.  And  what  is  that  ?  The  most  perfect  of  the 
volunteer  corps  occasionally  take  the  field ;  they  march  with  knapsacks  on 
.4beir  backs,  and  encamp  with  all  the  appurtenances  and  appearances  of 
war.  They  devote  a  number  of  days  in  each  year  to  the  service,  and  to 
parade.  How  many  days  in  the  year  would  you  take  the  poor  man  from 
his  labor,  to  employ  him  in  these  militia  trainings  ?  How  many  holi- 
days that  is,  not  working-days  would  you  take  from  him  ?  because,  in 
fact,  you  do  so ;  since  if  he  does  not  attend  according  to  summons,  he 
must  pay  his  fine.  How  many  days  then,  do  you  take  from  him  in  the 
fall  and  spring  ?  The  poor  man  earns,  say,  a  dollar  a  day,  and  that 
amount,  three  days  in  each  year,  is  lost  to  his  family.  The  man  above  him 
suflTers  the  same  loss,  because  he  pays  the  fine,  but  he  can  bear  it  better  ' 
than  the  other.  You  first  take  his  holiday,  because  he  would  not  go  if 
he  could  pay  ;  he  loses  his  time  which  is  his  money,  and  his  family  loses 
the  bread  which  that  money  is  to  buy.  Look  at  this  operation,  as  it  thus 
presents  itself  to  our  minds,  and  see  whether  any  thing  ought  to  be  intro* 
duced  into  the  Constitution  which  shall  oblige  the  Legislature  to  recognize 
such  a  system.  Come  to  the  final  results  : — and  what  are  they?  A  man 
who  can  pay  his  fines,  has  no  need  to  arm  or  discipline,  and  thus  you 
come  down  at  last  with  the  actual  demands,  to  the  man  who  cannot  pay, 
and  whose  time  and  the  labor  of  whose  hands,  is  all  that  he  has  to  live 
by.     You  compel  him  to  march  out. 

AVhat  have  you  gained  by  all  this  ?  Is  it  not  a  sacrifice  of  sensQ  to 
sound,  and  of  substance  to  mere  words  ?  Is  it  not  a  mockery  ?  Nay,  is 
it  not  worse  than  a  mockery,  when  we  reflect  that  it  is  attended  with  post- 
tive  injury,  and  injury,  too,  upon  those  who  are  least  able  to  endure  it! 
And  when  time  of  war  comes,  as  he  said  before,  what  advantage  have  you 
derived  ? 

In  great  exigencies  every  man  must  come  forward  ;  and  of  the  full 
mass  of  hands  and  hearts  in  the  United  States  that  would  offer  themselves 
at  such  a  time  for  the  defence  of  their  country,  how  many  of  them  would 
have  attended  th^  militia  trainings ;  or,  of  such,  how  many  would  yott 
depend  upon?  This  appears  to  me  to  be  one  of  these  things  about  which 
we  have  continued  to  talk  a  long  time,  without  possessing  any  very 
distinct  idea  about  it. 

There  is  truth  and  reality  in  the  assertion,  that  it  is  better  than  a  stand- 
ing army  in  time  of  peace.  I  fully  concur  in  that  opinion.  No  man  can 
doubt  it.  But  what  standing  army  have  you  occasion  for  in  time  of 
peace?  except,  perhaps,  for  a  few  ports  which  are  to  be  guarded,  and 
which  will  require  but  a  few  men  for  each.  You  want  no  standing  army 
in  time  of  peace ;  and  as  to  actual  active  force,  why,  even  in  the  distres- 
sing  and  thankless  service  of  the  Florida  war,  where  there  are  no  honors 
to  be  gathered,  where  the  soldier  has  to  submit  to  every  thing  that  is 
disagreeable  and  discouraging — even  there  you  see  how  promptly  volun- 
teers have  presented  themselves  from  every  part  of  the  Union  within  a 
reasonable  distance  of  the  scene  of  action.  During  the  last  war,  the  whole 
land  bristled  with  the  bayonets  of  volunteers.  You  had  a  standing  army 
during  the  war.  Was  it  dangerous?  Not  at  all.  It  was  numerous,  but 
the  volunteers  were  so  much  more  numerous,  that  no  danger  could  be 
apprehended  from  it.  I  will  not  go  further  in  this  matter,  except  to  say, 
that  I  will  vote  for  that  proposition,  whatever  it  is,  that  will  reduce  the 
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demand  on'  the  time,  and  labor,  and  money  of  the  citizen  for  this  mere 
name,  to  the  very  minimum.  Let  the  militia  be  enrolled,  if  you  please, 
and  postpone  all  further  proceedings  until  the  necessities  of  our  country 
shall  require  some  further  steps  to  be  taken. 

As  to  that  particular  class  of  our  citizens  who  are  more  especially 
concerned  in  the  settlement  of  thifs  question,  and  whom  I  esteem  and 
respect  as  highly  as  any  man  can,  I  will  say  that,  whatever  relief  may 
have  been  tendered  to  them,  has  been  only  an  incidental  one,  and  I  shall 
be  glad  to  have  them  relieved  even  by  an  incident.  I  shall  be  glad,  and 
shafi  look  upon  it  as  one  of  the  good  consequences  flowing  from  some 
established  provision,  that  they  shall  not  be  annoyed  as  they  have  been 
in  times  of  profound  peace.  When  the  time  arrives  that  we  are  menaced, 
'when  danger  is  near  and  our  common  country  is  to  be  defended,  then 
every  man  will  agree  that  all  must  contribute — and  even  those  who  have 
conscientious  scruples,  although  their  scruples  may  be  so  far  respected  as 
not  to  demand  that  they  should  personally  engage  in  that  which  would 
violate  their  consciences — still  they  must  contribute  towards  the  support 
of  those  who  do  personally  defend  their  country.  They  must  pay  their 
share.  I  have  no  hesitation  in  going  thus  far ;  but  in  time  of  peace,  it 
seems  to  me  that  it  partakes  too  much  of  the  character  of  the  system  as  it 
has  heretofore  existed,  to  compel  a  man  to  pay  who  is  conscientiously 
scrupulous. 

For  these  reasons,  Mr.  Chairman,  I  prefer  the  amendment  of  the  gen- 
tleman from  Susquehanna,  (Mr.  Read)  to  the  amendment  to  the  amend- 
ment, which  has  been  offered,  and  I  shall  accordingly  vote  against  the 
amendment  to  the  amendment. 

Mr.  Merrill,  of  Union  said,  that  if  he  did  not  feel  that  he  stood  alone 
in  the  Hou.«<e,  and  alone  supported  the  proposition,  he  should  not  now 
trespass  on  the  time  and  patience  of  the  committee.  He  felt  himself 
compelled  to  coincide  with  much  that  had  been  said,  as  to  inefficiency  of 
the  militia.  He  knew  the  system  was  not  such  as  it  ought  to  be.  But 
so  far  from  instituting  any  inquiry  into  the  origin  of  the  evil,  in  order 
that  a  proper  and  sufficient  remedy  might  be  applied ;  it  seemed  to  him, 
that  the  course  indicated  by  the  arguments  of  gentlemen  all  round  the 
House,  was  calculated  materially  to  increase  that  evil.  He  believed  that 
the  inefficiency  of  the  militia  system,  was  to  be  attributed  mainly  to  erro- 
neous legislation,  both  by  Congress  and  the  Legislature  of  Pennsylvania^ 
We  ought  to  have,  and  it  was  perfectly  practicable  that  we  might  have, 
as  efficient  a  militia,  as  the  wants  of  the  country  would  ever  require,  pro- 
vided a  proper  course  of  legislation  should  be  pursued.  The  feeling  of 
our  people  is  in  favor  of  the  good  republican  doctrine,  that  the  people 
must  be  their  own  defenders  ;  and  that  no  other  doctrine  could  be  accept- 
able to  them  so  long  as  our  republic  existed.  Having,  himself,  always 
entertained  the  belief,  that  the  people  owned  the  country,  and  that  it  was 
their  duty  to  protect  it,  he  would  not  for  a  moment  surrender  that  opin- 
ion, nor  could  he  for  a  moment  believe  that  true  republican  principles 
could  prevail  in  the  minds  of  any  portion  of  our  citizens,  who  could  forget 
■  that  they  had  this  great  duty  to  perform.  Let  our  youth,  as  they  arrive  at 
manhood,  be  taught  to  reject  all  defence  from  Pra^toiian  Guards,  Strelitz 
or  Sanisories ;  from  all  hireling  auxiliaries  by  whatever  name  they  may 
be  called  ;  let  them  be  taught  under  God,  to  rely  upon  their  own  skili 
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and  bravery  for  the  defence  of  the  country,  the  common  mother  of  us  all 
and  there  will  be  no  difficulty. 

The  legislation  of  the  country  has  been  calculated  to  desiroy  this  prin- 
ciple. How  ?  By  the  act  of  1792,  Congress  provides  for  the  enrolment 
of  nearly  two  millions  of  men  with  our  present  population.  The  neces- 
sities of  the  nation  never  has,  and  probably  never  will  require  one  tenth 
part  of  that  number.  It  was  intended  by  the  framers  of  the  Constitution  that 
the  enrolled  militia  should  be  armed  at  the  public  expense  ;  but  to  provide 
arms  for  two  millions  of  men  was  altogether  out  of  the  question.  The 
revenues  of  the  country  would  not  bear  the  expense ;  therefore,  the  whole 
matter  had  been  neglected.  If  Congress,  who  have  the  control  of  the 
whole  subject,  would  pass  a  law  requiring  an  efficient  training  for  a  few 
years,  say  four  or  five  years,  (for  we  do  not  want  men  to  be  able  to  com- 
mand the  armies  of  a  monarch)  we  should  have  no  reason  to  complain. 
It  was  the  duty  of  the  government  to  provide  military  instruction  for  the 
citizens  as  well  as  any  other  kind  of  knowledge ;  but  with  the  present 
number  of  the  militia,  it  was  beyond  the  means  of  the  government  to 
give  proper  instruction  to  the  officers,  or  any  at  all  to  the  privates.  All 
this  had  a  tendency  to  draw  the  minds  of  the  people  from  the  true  princi- 
ples of  self-government  and  self-defence ;  and  to  lead  them  to  feel  con- 
tempt for  one  of  their  most  important  institutions,  because  its  practical 
operation  was  not  such  as  pleased  them.  It  cannot  be  denied  that  this  i« 
all  wrong;  and  our  State  Legislatures  have  contributed  largely  to  it. 
They  have  come  in  aid  of  Congress  in  this  matter.  They  are,  however, 
somewhat  excusable  from  their  want  of  power ;  but  they  have  made  a 
mistake  in  using  the  power  ihey  had.  They  have  brought  into  existence 
a  corps  of  men  who  have  exclusive  privileges.  Men  who  have  wealth 
and  ambition  enough  to  arm  and  equip  themselves  in  a  particular  manner, 
are  excused  from  the  drudgery  and  mortification  of  a  militia  parade,  and 
their  time  reduced  to  less  than  one  third  of  what  the  others  are  obliged  to 
devote  to  their  irksome  and  loathsome  duty.  The  very  elevation  of  the 
volunteers  tends  to  the  degradation  of  the  rest  of  the  militia. 

Put  the  volunteers  back  to  the  militia  and  reduce  the  numbei  of  the 
whole  to  the  wants  of  the  country  ;  Pennsylvania  could  never  want  more 
than  twenty  or  thirty  thousand,  and  these  could  be  instructed  in  the 
elements  of  military  knowledge,  so  as  to  be  equal  at  least  to  our  present 
volunteers. 

They  would  be  called  on  in  regular  succession ;  and  the  whole  able 
bodied  part  of  our  population  would  be  made  to  feel  that  they  constituted 
a  part  of  the  great  national  defence ;  and  they  will  feel  themselves  devoted 
in  their  own  estimation  and  in  the  estimation  of  others,  in  proportion  to 
the  magnitude  of  the  responsibility  they  have  assumed.  It  will  then  be 
a  republican  militia  and  there  will  be  no  exclusive  privileges.  In  times 
of  public  exigency,  extend  your  enrolment  up  to  forty -five.  Blend  the 
prudence  of  age,  the  vigor  of  manhood,  and  the  fire  of  youth,  and  you 
will  have  a  power  for  defence  unassailable,  for  attack  iiresistible. 

There  is  another  objection  to  relying  on  volunteers  under  our  present, 
law.      Think  how  many  mourners  the  destruction  of  a  single  volunteer 
company  would  make !      A  whole  generation  of  hopeful  youth  may  be 
cut  off  in  a  single  battle.     If  in  peace  they  have  exclusive  privileges,  in 
time  of  war  they  have  exclusive  burdens.   In  a  republic  both  are  wrong. 
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It  may  be  thought  that  these  considerations  cannot  have  much  to  do  with 
the  action  of  this  Convention.  It  may  be  so.  But  he  did  not  wish  it  to 
go  abroad  among  the  people,  that  this  Convention  was  indifferent  to  the 
iiutniction  of  all  our  citizens,  so  far  at  least  as  to  give  them  the  elements 
of  military  knowledge.  As  to  the  other  part  of  the  Constitution  referred 
Id  by  the  President  of  the  Convention,  that  the  government  was  bound  to 
diffuse  knowledge  to  every  class  of  her  citizens,  he  would  only  ask  how 
&T  was  it  bound  to  go  ?  Only  to  give  the  elements  and  then  put  them  in 
a  condition  to  gain  further  information  for  themselves.  He  was  anxious 
this  should  be  the  case  in  relation  to  the  militia.  Give  every  citizen  a 
chance  to  qualify  himself  to  be  made  a  soldier,  whenever  his^  country 
should  require  his  services. 

But  the  question  had  been  asked,  where  had  the  militia  done  any  thing  ? 
They  fought  with  credit  during  the  whole  orthe  last  war,  and  during  the 
war  of  the  revolution,  the  success  of  the  good  cause,  under  Providence, 
often  depended  on  the  courage  and  patriotism  of  a  few  militiamen.  If 
instances  were  necessary,  it  might  be  asked,  who  are  Jackson  and 
Brown  ?  and  what  kind  of  force  did  they  command  ?  and  where  did  they 
learn  the  art  of  war  ?  Who  under  Harrison  defended  our  long  and  wild 
North-Westem  Frontier  ?  I  sec  before  me  a  member  of  this  body,  (Mr. 
Clark,  of  Dauphin,)  who  was  a  brigade  inspector  of  the  militia  of  our 
North- Western  border,  and  who,  when  Erie  was  threatened  by  the 
British,  rode  in  twenty-four  hours  more  than  ninety  miles,  and  distributed 
his  orders  with  such  speed,  that  within  two  days,  there  were  militia  men 
at  Erie,  from  the  distance  of  fifty  and  sixty  miles.  His  zeal  and  energy 
and  that  of  the  men  who  obeyed  his  requisitions,  is  worthy  of  all  praise^ 
and  the  document  is  recorded  in  the  office  of  the  Secretary  of  the  Com* 
monwealth,  giving  them  the  thanks  of  Governor  Snyder  and  the  thanks 
of  the  country.  In  an  especial  manner  is  our  worthy  fellow  member 
thanked  for  pledging  his  ciedit  and  his  estate  to  raise  supplies  for  those 
patriotic  men  who  had  left  their  homes  at  a  moments  warning,  and  with- 
out the  means  of  supporting  themselves  abroad ;  and  when  it  was  out  of 
the  power  (as  the  same  records  shew)  of  both  the  C^neral  and  State 
Governments  to  send  him  money.  At  the  very  time  when  these  militia- 
men saved  our  frontier,  a  regular  army,  formed  on  scientific  principles, 
must  have  been  disbanded,  if  similarly  situated.  Instead  of  defending 
the  rights  of  our  citizens,  the  regular  soldiers  must  have  become  separa- 
ted in  bands  of  marauding  and  plundering  banditti. 

Circumstances  liLe  these  can  only  happen  in  the  militia  of  a  free 
people,  and  it  is  only  a  free  people  who  can  appreciate  such  patriotism. 
They  must  have  not  only  that  knowledge  to  be  gained  from  books  and 
theories ;  but  they  require  that  practical  experience  which  enables  them  to 
apply  their  force  to  the  right  place. 

But  the  time  of  adjournment  had  arrived  and  he  could  not  continue  the 
argament,  nor  ask  the  committee  to  rise  on  his  account.  The  whole 
u^ment  from  all  quarters  of  the  House  had  tended  to  encourage  volun* 
tears,  and  to  lay  aside  the  militia.  He  objected  to  the  system.  When- 
ever any  considerable  portion  of  the  people  come  to  think  their  aid  in  the 
defence  of  the  country  not  necessary,  they  must  begin  to  think  their  stake 
in  it  to  be  undervalued,  and  this  is  contrary  to  the  plainest  precepts  of 
lepublican  equality.    If  Congress  would  take  time  to  remodel  the  system 
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according  to  the  suggestions  of  a  board  of  officers  who  examined  the 
subject  some  years  ago,  it  might  be  vastly  improved. 

There  was  not  time  now  to  discuss  the  question  of  conscientious  scru- 
ples. He  did  not  believe  the  right  of  conscience  to  be  an  imperfect  one. 
We  did  not  yield  this  right  to  society.  One  great  object  of  entering  into 
society  was  its  preservation. 

On  Motion  of  Mr.  Mann,  the  committee  rose,*  reported  progress  and 
obtained  leave  to  sit  again ;  and, 

The  Convention  adjourned. 


TUESDAY  AFTERNOON,  October  24. 

SIXTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  Chambers  in  the  chair,  for  the  purpose  of  considering  the  report 
of  the  committee  on  the  sixth  article. 

The  question  pending  being  on  the  motion  of  Mr.  Fuller,  to  amend 
the  amendment  offered  by  Mr.  Read,  by  striking  therefrom  all  after  the 
word  *»  the"  in  the  first  line,  and  inserting  in  lieu  thereof,  the  words 
following,  viz  :  *•  Freemen  of  this  Commonwealth  shall  be  enrolled  and 
organized,  to  be  armed  and  disciplined  as  may  be  directed  by  law." 

It  was  decided  in  the  negative,  as  follows  : 

Yeas — Messrs.  Banks,  Bedford  Bigelow,  Brown,  of  Northampton,  Cleavenger,  Cum- 
min, Fuller,  Gilmore,  Hastings,  M'Call,  Merrill,  Nevin,  Rogers,  Smith,  Smyth,  Stickel, 
Sturdevant,  Taggart,  and  Woodward — 19. 

Nats — Messrs.  Agnew,  Ayres,  Barclay,  Bamdollar,  Bamitz,  Bell,  Biddle,  Bonham*  * 
Brown,  of  Lancaster,  Carey,  Chambers,  Chandler,  of  Chester,  Chauncey,  Clapp, 
Clarke,  of  Beaver,  Clark  of  Dauphin,  Clarke,  of  Indiana,  Cline,  Coates,  Cochran,  Craig, 
Crain,  Crawford,  Crum,  Cimningham,  Curll,  Darlington,  Darrah,  Denny,  Dickey, 
Dickerson,  Dillinger,  Donagan,  Donnell,  Dunlop,  Farrelly,  Forward,  Foulkrod,  Fry, 
Gamble,  Gearhart,  Grenell,  Harris,  Hayhurst,  Hays,  Helffenstein,  Henderson,  of  Alle- 
gheny, Henderson,  of  Dauphin,  Hiester,  High,  Hopkinson,  Houpt,  Hyde,  IngersoU, 
Jcnks,  Keim,  Kennedy,  Kerr,  Konigmachcr,  Krebs,  Long,  Lyons,  Magee,  Mann,  Martin, 
M'Dowell,  M'Sherry,  Meredith,  Merkel,  Montgomery,  Myers,  Overfield,  Pennypacker 
Pollock,  Porter,  of  Lancaster,  Porter,  of  Northampton,  Purviance,  Rogers,  Read' 
Riter,  Ritter,  Royer,  Russell,  Saeger,  Schectz,  Scott,  Sellers,  Seltzer,  Shellito,  Snively* 
Sterigere,  Stevens,  Thomas,  Todd,  Weidman,  Wliile,  Young,  Sergeant,  President — 98' 

The  question  then  recurring  on  the  amendment  offered  by  Mr.  Read, 
to  the  fourteenth  section  of  the  report  of  the  committee,  by  striking  out 
all  after  the  word  **  the"  in  the  first  lin.e,  and  inierting  in  lieu  thereof,  the 
words  following,  viz  :  *'  Citizens  of  this  Commonwealth  shall  be  enrol- 
led, and  in  case  of  threatened  invasion  or  insurrection,  shall  be  armed  and 
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disciplined  for  its  defence  ;  a  division  of  the  question  was  called  for  to 
end  with  the  word  **  citizens."  The  question  was  then  taken  upon  this 
branch  of  the  amendment,  and  it  was  decided  in  the  negative. 

The  question  being  then  on  the  second  branch  of  the  amendment,  in  the 
words  following,  viz :  **  of  this  Commonwealth  shall  be  enrolled,  and  in 
case  of  threatened  invasion  or  insurrection,  shall  be  armed  and  disciplined 
for  its  defence." 

Mr,  Ingersoll  asked  for  the  yeas  and  nays,  and  they  were  accordingly 
ordered. 

The  question  was  then  taken  on  the  second  branch  of  the  amendment, 
and  decided  in  the  negative,  as  follows,  viz  : 

YsAS — Messrs.  Biddle,  Brown,  of  Lancaster,  Carey,  Clapp,  Cochran,  Crura,  Darling- 
ton, Farrelly,  Jenks,  Martio,  M'Dowell,  Meredith,  Pennypacker,  Purviance,  Rcigart, 
Read,  Royer,  Russell,  Smith,  Snively,  Thomas,  Young,  and  Sergeant,  President — 23. 

Nats — Messrs.  Agnew,  Ayres,  Baldwm,  Banks,  Barclay,  Barndollar,  Bamitz,  Bedford 
Bell,  Bigelow,  Bonham,  Brown,  of  Northampton,  Brown,  of  Philadelphia,  Chamliers, 
Clumdler,  of  Chester,  Chauncey,  Clarke,  of  Beaver,  Clark,  of  Dauphin,  Clarke,  of  Indi- 
tna,  Clcavinger,  Clinc,  Coates,  Cope,  Craig,  Crain,  Crawford,  Cummin,  Cunningham, 
Curll,  Darrah,  Denny,  Dickey,  Dickerson,  Dillinger,  Donagan,  Donnell,  Dunlop, 
Forward,  Foulkrod,  Fry,  Fuller,  Gamble,  Gearhart,  Gilmorc,  Grennell,  Harris,  Hast- 
ings, Hay  hurst,  Hays,  Helffcnstein,  Henderson,  of  Allegheny,  Henderson,  of  Dauphin, 
Hiesler,  High,  Hopkinson,  Houpt,  Hyde,  Ingersoll,  Keim,  Kennedy,  Kerr,  Konigmacher, 
Krebs,  Long,  Lyons,  Magee,  Mann,  M'Cahen,  M'Call,  M'Shcrry,  Merrill,  Merkel,  Mont- 
gomery, Myers,  Nevin,  Ovcrfield,  Pollock,  Porter,  of  Lancaster,  Porter,  of  North- 
ampton, Riter,  Ritter,  Rogers,  Saegcr,  Scheetz,  Scott,  Sellers,  Seltzer,  Shellito,  Smyth, 
Sterigere,  Stevens,  Stickel,  Sturdevant,  Taggart,  Todd,  Weaver,  Weidman,  White  and 
Woodward— 99. 

Mr.  Porter,  of  Northampton,  moved  to  amend  the  fourteenth  section 
of-  the  report  of  the  committee,  by  striking  out  the  words,  **  the  Legisla- 
ture may  hereafter,  by  law  direct,"  and  inserting,  '*  is  or  shall  be  direct- 
ed by  law." 

Mr.  P.  explained  that  the  object  of  his  amendment  was  to  make 
the  section  provide  for  whatever  direction  might  be  given  to  an  act  of  Con- 
gress, or  an  act  of  the  Legislature. 

Mr.  Forward,  of  Allegheny,  would  suggest  to  the  mover,  whether 
it  would  not  be  better  to  insert  in  his  amendment  the  words,  **  shall, 
or  may  be."  He  (Mr.  F.)  thought  that  the  amendment  did  not  read  so 
well  without  them.  It  seemed  to  him  to  bf;ar  rather  the  stamp  of  dic- 
tation to  the  Legislature,  and  a  recognition  of  the  present  system  accom- 
panied by  a  desire  that  it  might  be  continued.  He  might  perhaps,  be 
mistaken  in  his  impressions. 

Mr.  Porter  modified  his  amendment  by  striking  out  the  words  '*  is 
or  shall,"  and  inserting  '*  may  be." 

After  a  few  words  from  Messrs.  Stevens,  Forward,  Meredith,  Por- 
ter, and  DuNLOP,  as  to  the  phraseology  of  the  amendment, 

The  question  was  taken  on  the  amendment,  and  it  was  agreed  to. 

Mr.  Bell,  of  Chester,  moved  to  amend  the  section  by  inserting  after 
the  word  *'  law,"  these  words :  **  Those  who  conscientiously  scruple  to 
bear  arms  shall  not  be  compelled  to  do  so,  nor  shall  they  be  com- 
pelled to  pay  an  equivalent  therefor,  except  in    times  of  exigency,  or 


war." 
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iMr.   M'Cahen,  of  Philadelphia    county,  asked  for  the   yeas   and 
nays. 

Mr.  Bell,  of  Chester,  said,  that  it  was  with  reluctance  he  rose  to 
renew  the  consideration  of  this  important,  though  vexed  question.  But 
representing  as  he  did,  a  large  class  of  persons  who  were  deeply  interest- 
ed in  its  fate,  he  deemed  it  to  be  his  duty,  seriously  to  discuss  the  sub- 
ject, and  to  ask  for  it  a  fair,  candid  and  impartial  examination.  It  wag 
now  fairly  before  the  committee.  So  prominently  had  it  presented  itself 
to  the  attention  of  this  body  that  the  consideration  of  it  had  been  antici- 
pated. It  had  been  incidentally  discussed — when  other  questions  were 
more  immediately  under  consideration.  Every  gentleman  had  then  felt 
sooner  or  later,  he  should  have  to  meet  it,  discuss  it,  and  decide  upon  it. 
It  was  a  question  of  vast  magnitude,  as  it  affected  rights  immeasurable, 
except  by  that  standard  which  is  implanted  in  the  breast  of  man  by  the 
Creator :  rights,  not  merely  civil  and  political,  but  resulting  from  that 
allegiance  which  is  due  from  humanity  to  God.  Regarding  it  in  this 
point  of  view,  he  would  ask  whether  it  ought  not  to  be  approached  sol« 
eranly,  and  whether  we  should  not  cast  away  all  prejudices,  and  eschew 
all  passions  and  everything  calculated  to  mislead  the  understanding! 
Whether  we  were  not  to  look  at  the  question,  no  matter  what  had  been 
said  on  the  subject,  fairly  and  honestly,  and  in  the  hope  of  at  least,  com- 
ing to  a  righteous  judgment  ?  Such  prejudices,  he  was  aware  he  would 
have  to  encounter.  Such  prejudices — if  he  was  correct  in  applying 
them, — but  perhaps,  it  was  too  harsh  a  one ;  and  if  so,  he  begged  pardon 
of  the  committee.  However,  to  use  the  word  in  its  mildest  sense,  he 
would  say  that  prejudices  were  held  by  some  of  the  members  of  this 
committee,  resulting  either  from  education,  or  their  habits  and  morals, 
and  which  made  it  difficult  for  them  to  appreciate  the  sentiments  of  those 
who  weie  conscientiously  scrupulous  against  bearing  arms  at  any  time. 
What,  he  would  enquire,  was  the  question?  It  was  simply  this: 
Whether  those  forming  a  part  and  parcel  of  the  people  of  Pennsylvania, 
who  entertain  religious  scruples  against  bearing  arms,  should  be  placed 
on  an  equality  with  our  feUow  citizens,  who  do  not?  We  had  heard 
something  here  relative  to  privileged  classes,  and  it  had  been  intimated 
that  the  memorialists  asked  for  privileges,  and  to  be  placed  above  the 
mass  of  their  fellow  citizens.  This  is  not  the  fact.  The  Friends 
sought  only  to  be  put  on  the  same  terms  as  other  persons  of  the  com- 
munity. Why  did  he  say  so  ?  Because  by  the  fundamental  law'  of 
Pennsylvania,  as  it  exists,  the  religious  seruples  of  all  men  were  re- 
spected,  except  in  reference  to  the  defence  of  the  State.  If  gen- 
tlemen would  refer  to  the  Bill  of  Rights,  they  would  find  that  such  wis 
the  fact.  He  considered  that  those  who  had  memorialized  us,  had  made 
nothing  more  than  a  reasonable  request.  They  wished  to  be  protected 
equally  with  the  rest  of  their  fellow  citizens.  Nor  was  this  peculiar 
scruple  relative  to  bearing  arms  confined  to  one  class  of  religionists.  It 
had  been  asserted  in  the  course  of  the  discussion,  that  the  large  and  r^ 
sipectable  society  of  Friends  were  the  only  body  that  was  demanding  the 
right  which  they  claimed.  This  was  not  the  fact,  for  a  large  society, 
called  Mennonists,  also  asked  it.  The  amendment,  now  on  the  table, 
embraced  all  classes  of  men,  all  sects,  all  religious  denominations. 
It  extended  protection  to  the  whole  community.  Besides  those  two 
societies  which  he  had  named  as  claiming  this  right,  there  were  many 
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others.    There  was  a  large  number  of  people  in  Lancaster  and  other 
places,  who  entertained  conscientious   scruples    against  bearing  arms. 
A  class  existed,  calling  themselves  German  and  United  Brethren,  which 
would  rather  surrender  all  their  worldly  wealth  than  give  up  their  no- 
tions in  respect  to  bearing  arms.     He  did  not  in  the  least  object  to  the 
wide  scope  of  the  amendment.     He  much  preferred  it  in  its  present 
shape  than  if  it  were  less  general  in  its  character.     What  did  we  ask  ? 
He  said  tre,  because  he  felt  the  honor  of  standing  on  this  floor  as  the 
advocate  of  the   memorialists ;   not    that  he    entertained    the   scruples 
which  they  did.     What,  then,  he   repeated,  did   we   ask?     Liberty— 
religioos  liberty — ^liberty  of  conscience.     Nothing   more  than   this.— 
Freedom  of  conscience — to  pursue  the   dictates  of  our  hearts,  with  a 
religious  intent— to  worship  God  in  our  own  way.     We   asked  to  be 
placed  on  the  same  foundation  as  we  arc  in  regard  to  liberty  of  speech 
—40  the  right  of  acquiring  property,  and  to  the  right  of  pursuing  our 
own  happiness — all  which  rights  are  secured  to  us  by  the  Constitution 
of  Pennsylvania.     He  would  repeat,  that  the  memorialists  asked  nothing 
more.     The  right  of  conscience    was  of   more    importance    than   any 
other  which  he  had  mentioned,  because    the    latter   sprung   from   the 
institutions  of  society,  whilst  the  foimer  originated  from  the  connection 
which  exists  between  the  Deity  and  man.     And,  shall  this  protection, 
asked  for  in  this  enlightened  age,  be  refused  on  the  ground  that  the  feel- 
ing which  originated  the  request  is  not  entertained  by  the  whole  commu- 
nity?    A  meritorious,  well-deserving  and  highly  respectable  portion   of 
the  people  had  asked  for  it,  and  why  should  we  not  grant  them  it  ?     It 
had  been  said  that  this  was  a  right  subordinate  to  the  right  of  self-defence, 
—-an  indefeasable  right  as   it  had  been   called  by  the  gentleman  from 
the  city  of   Philadelphia.     It  is  implanted  in  the  very  nature  of  man, 
and  accordingly  we  were  struggling  for  this  right  from  the  first  dawn  of 
religious  liberty.     Yes,  whenever  and  wherever  a  ray  of  light  had  suc- 
ceeded the  gloom  which  had  overshadowed  the  world — men  had  yielded 
np  their  lives  in  thousands  as  martyrs,  in  the  cause  of  religious  liberty. 
History  was  full  of  examples  of  the  obstinate  firmness  with  which  men 
had  fought  for  this  natural  right.     Look  to  France — to  the  Waldenses 
and  the  Huguenot,  who  turned  every  house  in  a  fortress,  and  every  site 
into  a  battle  field.     In  Ireland,  the  best  blood  had  been  poured  out  like 
water,  in  the  sacred  cause.     It  had  every  where  fcrimsoned  the  green 
fields  of  the  Emerald  Isle.     In  England,  the  martyr  had  yielded  up  his 
life  at  the  stake,  rather  than  surrender  his  religious  belief.     In  Scotland, 
the  Presbyterians  waged   an  obstinate   and   exterminating  war  in    de- 
fence of  their  creed,  t.nd  to  free  themselves  of  the  fetters  which  their 
English  neighbors  sought  to  bind  upon  them.     Men  there,  fled  from  their 
homes,  deserted  the    cottages  of  their   a^ections,   and  abandoned  the 
protection  of  an  organized  government,   because   that   protection    was 
aecompanied  by    the   assertion   of   a  right  to   control  the  conscience 
of  the  subject.     All  this  was  overwhelming  proof  that  religious  liberty 
was  felt  to  be  dearer  than  life,  and  would  only  be  surrendered  with  it. 
But  among  the  great  illustrations  of  this  truth,  might  be  instanced  the 
ficts  attending  the  first  settlement  of  Northern   America.     Under  the 
most  discouraging  circumstances,   thousands  who  had  partaken  of  the 
advantages  of  civilization,  left  the  land  of  their  fathers,  and  abandoning 
tlie  luxuries  of  pohshed  life,   withdrew  from  the  baleful  shade  of  an 
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oppressive  government,  to  seek  a  howling  wilderness,  and  such  safety  as 
they  might  find  ?it  the  hand  of  the  rude  savage  ;  rather  than  endure  t\\e 
desecration  of  a  right  which  they  insisted  on  as  sacred.  Among  tlie 
glories  of  the  early  history  of  the  liberties  of  this  country,  was,  that  here, 
freedom  of  conscience  was  first  proclaimed  as  among  the  fundameaXal 
principles  of  its  governments.  In  the  reign  of  Charles  II,  of  England, 
Roger  Williams,  actuated  by  a  liberality  of  feeling  in  advance  of  the 
age,  and  which  sheds  lustre  on  his  memorj',  established  religious 
liberty,  as  one  of  the  prominent  characteiistics  of  the  government  he 
founded. 

This  was  so  early  as  the  fourteentuh  century,  Charles  II,  and  from  that 
to  time  the  present,  this  feature  of  our  polity,  had  been  every  where 
cherished  and  fostered  in  this  country.    Tlie  same  principle  was  promalged 
by  William  Penn,  shortly  before  he  left  England  for  America.  In  the  im- 
perishable instrument  in  which  he  delineated  the  "  frame"  of  the  goreni- 
raent  he  was  about  to   establish,  he   taught,   as  a  grand  truth,  which  ad- 
mitted of  no  contradiction,  **That  all  men  have  a  natural  and  indefeasable 
right  to  worship  Almighty  God,  according  to  the  dictates  of  their  own  con 
sciences  ;  that  no  man  can,  of  right,  be  compelled  to  attend,  erector  support 
any  place  of  worship,  or  to  maintain  any  ministry  against  his  consent ;  that 
no  human  authority  can,  in  any  ca^e  whatever,  control  or  interfere  with 
the  rights  of  conscience;  and  that  no  preference  shall  ever  be  given,  by  law, 
to  any  religious  establishments  or  modes  of  worship."    The  absence  of  all 
right  to  **  control  or  interfere  with  the  rights  of  conscience,"  under  any  cir- 
cumstances, is  here  as  strenuously  and  emphatically  denied  as  is  the  posi- 
tion, not  disputed  any  where  within  the  broad  borders  of  Pennsylvania^ 
that  *'  no  man  can,  of  right  be  compelled  to  attend,  erect  or  support  any 
place  ot  worship,  or  to  maintain  any  ministry  against  his  consent."     This 
great  principle,  thus  proclaimed  by  Penn,  and  insisted  upon  by  his  friends 
and  followers,  had  beea  fully  carried  out,  and  never  violated,   except  so 
far  as  it  may  be  impaired  by  that  clause  in  the  existing  Constitution  of 
Pennsylvania,  under  consideration,  and  keeping  this   in  view  he  nii^ht 
assert,  without  fear  of  contradiction,  that  no  authority  can  or  ought  lo^be 
tolerated  by  which  men  may  be  deprived  ot  the  right  to  follow  the  dictates 
of  their  own  consciences. 

The  memorialists  asked  for  no  privilege — no  franchise— 4is  had  been 
alleged.  They  demanded  but  a  bare  right,  the  possession  of  which  their 
great  leader — the  founder  of  this  Commonwealth — had  guarantied  to  them. 
If  they  were  here  importuning  for  ilie  grant  of  an  exclusive  privilege, 
for  something  not  possessed  by  other  citizens,  he  Avould  be  the  last  man 
to  stand  here  as  their  advocate  ;  but  they  desired  nothing  more  than  tlie 
introduction  of  a  clause,  to  some  extent,  prohibiting  the  enactment  of 
laws  interfering  with  tlie  religious  scruples  they  entertained,  and  this 
was  nothing  more  than  was  alieady  secured  to  their  fellows.  This  was 
asserted  as  a  principle  in  the  Constitution  of  1776,  and  repeated  in  the 
eilsting  Bill  of  Rights.  It  was,  perhaps,  sufTicient,  merely  to  call  atten- 
tion to  the  fact,  that  from  ti:e  first  settlement  of  Pennsylvania,  down  to 
tlie  present  moment,  it  had  been  observed  as  a  rule  not  to  be  controverted, 
thai  no  inw  should  be  made,  having  the  slightest  tendency  to  inter- 
fere with  or  contiol  freedom  of  conscience,  except  in  the  particular 
instance  of  which,  as  seemt-d  to  liim,  the  memorialists  so  justly  <fbm- 
plaincd 
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The  priDciple,  he  therefore  contended,  was  at  the  foundation  of  our 
institutions,  that  there  was  no  power  in  our  government  to  interfere  with 
the  rights  of  conscience.     If  this  principle  was  correct,  and  none  here 
would  deny,  it,  what  was  the  question   for  this  Convention  to  decide  ? 
Simply  this:  do  any  portion  of  our  fellow  citizens  entertain  conscientious 
scruples  against  performing  military  duty,  or  is  it  merely  an  affectation  of 
a  scruple,  on  their  part,  to  avoid  the  burden  and  hazard  of  bearing  arms  ' 
When  we  looked  to  this  question,  v/e  would  find  that  it  was  one  merely 
of  veracity.     Were  their  professions  sincere?     Have    those  who  have  . 
given  us,  for  so  many  years,  proof  upon  proof  of  their  sincerity,  and 
who  have  suffered  themselves,  for  the  sake  of  their  religious  scruples,  to 
be  reviled  and  oppressed,  been  all  this  time  practicing  deceit  ?     If  their 
scruple  was  an  honest  one,    they  had  a  right  tj  maintain  it,  and  wn 
were  obliged  to  secure  them  in  the  right  by  the  aid  of  the  law.     Sir,  suid 
Mr.  B.  in  asking  for  the  insertion  of  this  protective  provision  in  the  Con- 
stitution, it  is  not  necessaay* that  I  should  refer  to   the  character  of  the 
largest  society  which  claims  exemption  from  military  service.     If  they 
were  here  for  an  exclusive  favor,  it  might  be  necessary  to  speak  of  their 
moral  and  social  worth,  and  of  the  gieat  benefits  which  they  liad  con- 
ferred upon  Pennsylvania,  and  the  important  part  they  had   acted  in  lhi» 
establishment  of  our  free  institutions.     It  might,  too,  be  necessary  tj 
i'uUow  tliem  into  the  friendly   and  benevolent  circle  of  their  domestic 
retirement.     But,   it  was  a  right,  and  not  a  privilege,  which  they  asked, 
and  he,  therefore,  forbore.     Had  we  any  evidence,  he  asked,  except  our 
own  assenioiis,  that  they  are  insincere  in  the  scruples  winch  they  pro- 
fess to  entertain.     In   ths  Constitution,  as  it  now  stood,  there    was  :it 
least  a  practical  recognition  of  the  principle  for  which  he  contended,  and 
though  it  did  not  go  so  far  as  was  demanded,  yet  it  furnished  a  proof  that 
respect  had  been  paid  to  the  fact,  that  a  portion  of  our  fellow  citizens 
entertained  an  honest  scruple  in  regard  to  bearing  arms.     It  remained  to 
inquire,  what  was  the  extent  of  this  scruple.     Did  it  go  beyond  mere 
personal  service  l     If  it  did,  it  was  entitled  to  our  respectful  considera- 
tion.    If  gentlemen    would  turn  to    the     memorial,    they    would    iind 
that  their  scruples  extended  to  the  payment  of  an  equivalent  for  service, 
and  they  put  it  on  the  natural  ground  that,  being  averse   to   war,   they 
were  opposed  to  the  means  by  which  a  state  of  war  might  be  created 
and  maintained.     They  asked  to  be  relieved  not  only  from  the  duty  of 
bearing  arms,  but  from  the  equally  odious  necessity  of  paying  an  equiv- 
alent for  it.     Was  it  for  us  to  say  that  this  scruple  was  afl'ected  ?    Should 
we  set  up  a  standard  for  other  men's  consciences,  and  pronounce  that 
this  or  that  scruple  of  conscience  is  unreasonable  I     The  members  of 
this  religious,   worthy  and   respectable  society,  say  that  they  CiUertain 
scruples  of  conscience  equally  strong  against  paying  an  equivalent,  as 
against  bearing  arms.     Now,  the  principle  which  he  had  before  indicated 
was  strong  enough  to  protect  every  scruple  which  might  be   professed. 
It  extended  to  one  case  as  well  as  to  the  other.  If  the  scruple  was  sincere 
we  were  bound  to  recognize  it,  and  protect  them  in  it ;  and  we  had  no 
right  to  pronounce   that  it  is  unreasonable.     He  might,  perhaps,  ask, 
but  he  did  not  do  it,  that  any  society  or  individual  should  be  exempt, 
under  ths  lights  of  conscience,  in  time  of  danger  and  of  war,  from  per- 
gonal service  or  the  payment  of  an  equivalent.  They  had  a  rigrit  to  come 
in  and  demand  this,  but  that  question  was  surrounded  with  so  many 


148  PROCEEDINGS  AND  DEBATES. 

« 

difficulties,  that  they  waived  it  altogether,  and  only  asked  to  be  exempted 
in  time  of  profound  peace.  But,  when  the  exigencies  of  war  should 
require  it,  they  remain  like  other  citizens,  subject  to  the  demand  of  the 
government  upon  them  for  personal  service  or  its  equivalent.  If  the 
question  was  between  convenience  and  inconvenience,  who  would  hesitate 
in  his  decision  ?  If  the  question  be  between  right  on  the  one  side  and 
mere  inconvenience  on  the  other,  would  the  argument  resulting  from  in- 
convenience defeat  the  prayer  of  the  petitioners,  and  deprive  them  of  a 
right  which  from  the  origin  of  our  Constitution,  had  been  held  sacred. 

As  to  the  frauds  which  were  anticipated  by  some  gentlemen,  no  man 
would,  in  time  of  peace,  resort  to  fraud  for  the  purpose  of  procuring  an 
exemption,  and  in  time  of  war,  it  would  not  avail.  Then,  all  classes 
would  be  on  the  same  footing,  and  be  compelled  to  render  personal  ser- 
vice or  an  equivalent.  All  they  asked  was  freedom  from  the  bur- 
den and  vexation  of  this  duty  in  time  of  peace,  when  their  exemp- 
tion could  be  productive  of  no  ill  effects.  What  though  one  half  or 
three-fourths  of  the  people  should,  in  time  of  peace,  affect  a  scruple  in 
order  to  avoid  militia  training.  Would  the  country  lose  any  thing  by  it  ? 
What  advantage  would  be  derived  from  the  continuance  of  the  militia 
trainings,  even  though  every  citizen  attended  them  ?  In  time  of  war 
when  their  services  were  wanted,  there  would  be  no  room  for  fraud  or 
the  allegation  of  any  scruples, — for  no  one  will  be  exempted,  except 
upon  the  payment  of  an  equivalent.  This  feature  was  not  a  novel  one  in 
our  Constitution.  This  was  not  the  only  State  in  the  Union  which  had 
set  an  example  of  freeing  from  the  burden  of  militia  service,  the  tender 
consciences  of  their  citizens.  The  Constitution  of  Vermont,  provides 
that  **  Quakers  and  Shakers,  the  Judges  of  the  Supreme  Judicial  Court, 
and  the  ministers  of  the  Gospel,"  may  be  exempted  from  militia  duty. 
The  Constitution  of  New  Hampshire,  says:  **  No  person  who  is  con- 
scientiously scrupulous,  about  the  lawfulness  of  bearing  arms,  shall  be 
compelled  thereto,  provided  he  will  pay  an  equivalent.'' 

We  find,  therefore,  that  other  States  recognize  the  existence  of  these 
scruples  and  protect  them.  Should  we  then,  whose  State  was  founded  by 
this  very  sect  which  demands  the  exemption,  and  who  see  every  where 
around  them  the  evidences  oftheir  patriotism  and  worth,  should  we  be  be- 
hind others  in  maintaining  the  sacred  principle  of  freedom  of  conscience, 
which  by  this  society  was  laid  at  the  foundation  of  our  institutions. 
Should  the  propositicm  which  he  had  offered  succeed,  any  defect  which 
might  arise  in  its  operation,  might  be  remedied  by  the  Legislature.  If 
fraudulent  evasions  were  practiced  under  it,  the  law  would  provide  means 
for  their  detection  and  punishment.  JNIere  inconvenience  ought  not  to 
be  urged  as  an  obstacle  to  the  adoption  of  the  proposition. 

One  word  in  reply  to  the  grentleman  from  Franklin,  (Mr.  Dunlop)  who 
suggested  a  constitutional  difHculty.  He  argued,  that  as  the  Constitution 
of  the  United  States  gave  Congress  the  power  to  arm  and  organize  the  mili- 
tia, and  call  them  into  service  ;  any  provision  by  the  States  for  the  exemp- 
tion of  any  particular  class  from  militia  service,  would  be  an  infraction  of 
the  Constitution.  In  his  very  ingenious  argument,  he  mentioned  that  this 
being  an  exclusive  power  of  the  General  Government,  all  the  provisions 
made  in  relation  to  the  same  subject  by  the  States  were  null  and  void. 
If  the  gentleman  would  read  tne  case  of  Moore  and  Houston,  he  would 
find  that  the  power  is  concurrent  between  he  two  jurisdictions.     If  Coa- 
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grcM  choose  to  exercise  the  power,  then  our  State  Legislature  upon  the 
subject  must  succumb  to  the  superior  authority  of  the  ( /onsitution  of  the 
United  States.  But  there  could  be  no  difficulty  in  our  exercising  the 
power,  while  it  was  not  exerted  by  Congress.  Mr.  Bell  concluded  by 
expressing  the  hope  that  the  further  consideration  of  this  subject  by  the 
committee  would  clear  it  of  all  doubt  and  difficulty,  and  that  the  reasona- 
ble demand  of  the  memorialists  would  be  complied  with. 

Mr.  Woodward  said,  he  had  refrained  from  taking  any  part  in  this 
debate  while  it  related  exclusively  to  the  organization  of  the  militia,  a 
subject  of  which  he  had  no  particular  knowledge.  But  the  committee  had 
now  arrived  at  a  different  question.  Having  rejected  all  the  amendments 
which  have  been  offered,  we  had  come  back  to  the  report,  and  it  was  pro- 
posed to  modify  this  in  the  manner  suggested  by  the  gentleman  from 
Chester.  The  proposition  went  to  exempt  all  persons  professing  consci- 
entious scruples,  from  military  service  and  from  paying  an  equivalent 
therefor  except  in  times  of  war.  He  was  opposed  to  the  introduction  of 
any  such  provision  into  the  Constitution.  The  Constitution  of  1790 
contained  a  provision,  which  had  been  stricken  put  on  the  motion  of  the 
gentleman  from  the  county,  (Mr.  Brown)  to  this  effect — that  those  who 
conscientiously  scruple  to  bear  arms,  shall  not  be  compelled  to  do  so,  but 
shall  pay  an  equivalent  for  personal  service.  I  voted  against  the  motion, 
for  I  saw  no  reason  for  sti iking  out  that  provision.  It  was,  however, 
done  by  the  assistance  of  those  gentlemen  who  have  the  most  direct  in- 
terest in  this  question,  and  now  we  are  asked  to  go  further  and  to  exone- 
rate those  professing  conscientious  scruples,  from  all  military  taxation. 
He  called  it  taxation,  because  it  was  a  mode  of  compelling  men  to  contri- 
bute to  public  burdens. 

Sic,  said  Mr.  W.  I  have  always  been  taught  that  peace  is  the  time  to 
prepare  for  war,  but  how  can  you  prepare  for  war  without  money,  which 
is  its  sinew  ?  We  are  called  on  to  exempt  a  body  of  people  from  the  pay- 
ment of  the  taxes  in  a  time  of  peace,  which  are  necessary  not  only  to 
prepare  for  war  but  to  prevent  it. 

These  military  fines  or  taxes,  as  lie  called  them,  went  into  the  Treasury 
for  the  use  of  the  Government,  and  he  was  opposed  to  exempting  any 
class  of  citizens  from  their  payment.  It  seemed  to  him  we  should  be 
doing  great  injustice  to  our  citizens  at  large,  and  violence  to  our  best  inter- 
ests, should  we  yield  to  any  class  or  portion  of  the  people,  however  re- 
spectable, entire  exemption  both  from  military  service  and  its  pecuniary 
equivalent.  During  the  progress  of  the  debate,  we  had  heard  a  great  deal 
of  the  freedom  of  conscience.  He  concurred  in  all  that  gentleman  had 
said  of  the  freedom  of  conscience  and  the  sacredness  of  conscience,  and 
he  was  unwilling  in  any  manner  to  interfere  with  tjie  full  enjoyment  of 
his  rights  of  conscience  to  which  every  human  being  was  entitled,  but  it 
struck  him  that  the  rights  of  conscience  were  well  enough  secured  by  the 
Constitution  as  it  stands,  and  that  this  demand  for  further  provision  in  be- 
half of  conscience,  which  the  Friends  are  now  pressing  on  us  as  a  matter 
of  right — for  the  gentleman  from  Chester  demands  it  in  their  name  as  a 
matter  of  right — is  quite  unnecessary  and  a  novelty  in  Pennsylvania.  I 
can  understand  how  a  man  may  have  conscientious  scruples  against  beat- 
ing arms  for  the  purpose  of  taking  away  the  lives  of  his  fellow  men,  and 
there  is  much  reason  for  being  asked  to  excuse  that  peaceful  sect  from 
^ucb  a  duty ;  but,  when  Government  asks  an  annual  contribution  either  in 
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services  or  money  for  the  purpose  of  preventing  all  necessity  for  violence 
and  force,  I  can  not,  sir,  understand  how  it  is  a  case  for  tender  consciences, 
nor  why  both  money  and  services  should  be  forbid  by  conscience.  It  is 
a  new  case — to  me  a  novelty. 

Gentlemen  have  referred  to  Penn's  Charter,  wherein,  as  in  our  bill  of 
rights,  the  freedom  of  conscience  is  abundantly  guarantied.  Every  roan 
is  permitted  to  adopt  whatever  religion  and  creed  he  pleases,  and  to  wor- 
ship Almighty  God  according  to  the  dictates  of  his  conscience,  and  no 
man  is  permitted  to  molest  or  make  him  afraid;  but  no  where  in  Penn's 
Charter,  in  our  Constitution  or  laws,  do  you  find  the  principle  recognized 
which  is  now  sought  to  be  introduced.  Exemption  from  taxation  is  the 
last  thing  he  would  ever  have  expected  the  Quakers  to  ask  for.  Their 
history  informs  me,  sir,  that  they  have  always  regarded  it  as  a  religious 
duty  to  contribute  to  the  support  of  the  Government  under  which  they 
lived,  and  that  conscience,  instead  of  interposing  to  shield  them  from  the 
demands  of  Government,  has  bound  them  to  a  strict  and  faiihful  discharge 
of  all  the  obligations  of  good  citizens.  In  Proud's  History  of  Pennsylva- 
nia, gentlemen  will  find  the  following  account  of  the  ideas  which  this  sect 
used  to  entertain,  if  they  do  not  still,  of  their  duties  to  Government. 

**Their  great  care  and  strictness,  in  rendering  to  Cxsar,  according  to 
their  manner  of  expression,  that  is  to  the  Government^  its  dues  ;  in  the 
punctual  payment  of  taxes,  customs,  and  discouraging  all  illicit  and  clan- 
destine trade;  and  in  being  at  a  word  in  their  dealings: — Insomuch, 
that,  in  their  particular  advices  to  their  brethren  they  say: — '*As  the 
blessed  truth  we  profess,  teacheth  us  to  do  justly  to  all  men,  in  all  things; 
even  so  more  especially,  in  a  faithful  subjection  to  the  Government^  in 
all  godliness  and  honesty  ;  continuing  to  render  unto  the  King  what  is  his 
due-,  in  taxes  and  customs,  payable  to  him  according  to  law.*' — "For  our 
ancient  test  mony  hath  ever  been,  and  still  is  against  defrauding  the  King 
of  any  of  the  above  mentioned  particulars,  and  against  buying  goods  rea- 
sonably suspected  to  be  rwn," — "or  doing  any  other  thing  whatsoever  to 
the  injury  of  the  King's  revenue,  or  of  the  common  good,  or  to  the  hurt 
oYthe  fair  trader  ;  so,  if  any  person  or  persons,  under  our  name  or  pro- 
fession, shall  be  knoAvn  to  be  guilty  of  these,  or  any  other  such  crimes  or 
offences,  we  do  earnestly  advise  the  respective  monthly  meetings  {here- 
after explained)  to  which  such  offenders  belong,  that  they  severely  repri- 
mand, and  testify  agabisX  such  offender,  and  their  unwarrantable,  clan- 
destine and  unlawful  actions" — we  being  under  great  obligations  of 
gratitude,  as  well  as  duty,  to  manifest,  that  we  are  as  truly  conscientious 
to  render  to  Cassar,  the  things  that  are  Caesar\s,  as  to  support  any  other 
branch  of  our  christian  iestimonyy  And  so  great  ^vas  the  importance 
of  this  affair  with  them,  that  an  annual  enquiry  was  regularly  made 
through  all  parts  of  the  British  dominions,  where  they  had  members  of 
society,  whether  the  purport  of  these  advices  were  duly  put  in  practice, 
or  not,  and  to  enforce  the  same." 

I  have  always  supposed  that  these  people  were  to  be  looked  to  for  good 
exfflnples  of  citizenship  as  well  as  for  all  the  other  virtues,  and  never 
before  did  I  hear  that  conscience  had  taken  alarm  at  the  ordinary  and  rea- 
sonable demands  of  the  kind  and  paternal  Government  we  enjoy.  Why, 
sir,  where  is  this  principle  of  exemption,  if  once  adopted,  to  stop  ?  The 
Legislature  of  this  State  may  thiak  it  necessary  in  times  of  profound  peace 
to  buy  arms  and  munitions  of  war— to  organize  and  drill  the  militia— to 
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Gnconrage  volunteer  corps  and  to  make  large  preparations  against  the  hour 
of  need  and  peril.  All  this  will  require  money,  and  who  shall  contribute 
it?  Since  these  preparations  point  to  war,  the  Friends  cannot  conscien- 
tiously contribute  and  they  must  be  exempted,  you  say.  But  another  and 
another  class  of  community  come  forward  with  the  same  plea  of  con- 
science, and,  on  the  same  principle,  they  too  must  be  exempted  from  all 
participation  in  these  ariangements — this  peace  establishment — and  finally 
it  is  discovered  that  the  State  cannot  be  armed  and  put  into  an  attitude  of 
defence  at  alL  What  then  is  to  become  of  her  ?  Why,  sir,  war  would  be 
inevitable.  Our  feeble  condition  would  attract  assaults  and  that  greatest 
of  human  calamities  would  be  certainly  brought  on  us  by  the  tender  con- 
sciences of  the  Commonwealth,  which  refused  to  keep  up  an  ability  of  de- 
fence. True  humanity  might  didtate  the  preparations  I  have  supposed  or 
more,  and  they  would  have  the  effect  to  deter  hostility,  prevent  bloodshed 
and  preserve  peace.  The  gentleman  from  the  city  of  Philadelphia,  (Mr. 
Scott)  has  shown  conclusively  how  extensively  the  fact  of  an  organized 
military  force  had  operated  with  the  enemy  during  the  last  war  and  how 
salutary  such  impressions  may  prove  in  future.  But  you  lose  the  benefit 
of  such  impressions  on  the  mind  of  an  enemy  when  you  deny  to  the  :7n. 
v«nunent  the  means  of  making  the  requisite  preperations,  and  if  you 
excuse  those  who  are  conscientiously  scrupulous,  not  the  Quakers  only, 
but  the  Menonists,  the  Dunkers  and  perhaps  every  man  of  any  religious 
creed,  may  claim  the  benefit  of  the  exemption,  so  that  your  government 
will  become  defenceless  and  pov/erless. 

Without  a  formal  renunciation  of  its  authority,  and  without  open  resis- 
tance to  its  demands,  it  will  be  left  at  the  mercy  of  any  foe  who  may  choose 
to  attack  it  from  without,  or  of  any  enemy  within  its  bosom,  who  may  de- 
sire to  rend  and  overthrow  it.  Now,  sir,  I  have  shown  from  Proud's  History 
what  the  opinions  of  the  society  of  friends  are,  in  respect  to  public  contri- 
butions ;  and  I  find,  in  the  Constitution  of  1776,  the  principle  adopted 
and  recognized  under  which  they  seem  always  to  have  acted.  The  8th 
section  of  that  Constitution  is  in  these  words  :  "  Every  member  of  society 
hath  a  right  to  be  protected  in  the  enjoyment  of  life,  liberty,  and  prop-* 
erty  ;  and  therefore  is  bound  to  contribute  his  proportion  towards  the 
expense  of  that  protection,  and  yield  his  personal  service  when  neces- 
sary, or  an  equivalent  thereto ;  but  no  part  of  a  man's  property  can  be 
justly  taken  from  him,  or  applied  to  public  uses,  without  his  own  consent 
or  that  of  his  legal  representatives  ;  nor  can  any  man,  who  is  conscien- 
tiously scrupulous  of  bearing  arms,  be  compelled  thereto ;  nor  are  the 
people  bound  by  any  laws  but  such  as  they  have,  in  like  manner,  assent- 
ed to  for  their  common  good." 

Mr.  Chairman,  this  is  wholesome  doctrine,  and  these  are  the  principles 
of  Pennsylvania.  They  pervade  all  our  institutions ;  and  I  had  hoped 
they  were  cherished  by  all  our  people,  I  would  respect  conscientious 
scruples  against  bearing  arms,  where  they  are  sincerely  entertained,  ani 
would  not  ask  any  man,  in  peace  or  war,  to  take  up  arms  against  his  con- 
science;  but  then  he  should  pay  a  pecuniary  equivalent,  such  as  the 
government  might  assess.  This  is  all  that  has  ever  been  demanded ; 
and  this  seems  most  reasonable  and  just.  I  have  looked  in  vain  in  our 
own  plans  of  government  and  Constitutions,  and  in  the  Constitutions  of 
other  States,  for  any  such  extraordinary  immunity  as  is  now  asked  for  t. 
part  of  our  fellow  citizens. 
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But  we  arc  told  we  must  not  undertake  to  judge  of  men's  conscinces ; 
and  it  is  more  than  intimated,  that  to  argue  against  this  ^^  demand*^  of 
conscience,  is  to  trespass  on  holy  ground.  1  agree  that  conscience  is 
a  sacred  right ;  but  when  I  am  asked  to  vote  for  exempting  a  large  class 
of  our  most  opulent  citizens  from  the  contribution  to  public  burdens 
which  other  citizens  have  to  make,  on  the  ground  that  conscience  for- 
bids them  to  contribute,  may  I  not  inquire,  if  it  is  a  case  for  conscience  ? 
If  an  enlightened  conscience  ought,  or  can,  interpose  a  plea  in  bar  in  such 
a  case  ?  It  seems  to  me  to  fall  peculiarly  within  the  scope  of  our  duties  ; 
and  I  should  feel  that  our  constituents  had  reason  to  complain,  if  we 
yielded   to   this   mild  ^^  demand  ^^   without  investigating  it  closely  and 

severely. 

# 

I  know  the  proposition  is  often  stated  in  this  form  :  **  It  is  wrong  to 
take  human  life.  And  it  is  the  same  thing  to  pay  another  for  taking  it 
as  to  take  it  ourselves ;"  and  in  this  way  it  is  supposed  the  argument 
is  just  as  strong  against  paying  pecuniary  equivalents  for  military  ser- 
vice, as  it  is  against  performing  the  service.  Now  two  things  are  for- 
gotten by  this  argument :  First,  that  the  pecuniary  equivalent  is  for  the 
general  purposes  of  the  government ;  and,  secondly,  that  all  military 
service,  as  well  as  pecuniary  equivalents,  are  designed  to  assist  to  pre- 
serve peace,  and  not  to  promote  war.  Peace  is  the  state  our  country  de- 
sires. War  is  a  calamity,  and  government  must  be  trusted  with  the 
means  of  averting  it.  If  government  finds  military  preparations  to  be 
the  most  effectual  means,  where  is  there  room  for  conscientious  scruples 
against  co-operating  with  government  ? 

There  is  another  view  of  this  matter  to  be  taken.  The  people  who 
have  sent  in  their  petitions  here,  asking  for  this  exemption,  are  among  our 
most  opulent  citizens,  and  have  a  large  amount  of  property  to  be  pro- 
tected by  the  government.  Can  they  conscientiously  ask  for  protection, 
when  they  refuse  to  furnish  means  ?  Protection  and  allegiance  aie  recip* 
Tocal  duties  ;  and  it  seems  to  me  that  the  law  of  allegiance  binds  every 
'citizen  to  a  discharge  of  all  his  obligations  to  the  government  which  gives 
him  protection,  until  he  is  ready  to  transfer  himself  to  another  asylum. 
Surely,  while  a  body  of  men  ask  and  enjoy  protection  from  the  govern- 
ment for  tlieir  persons  and  property,  it  would  be  unwise  to  give  them 
the  power,  by  an  affirmation  of  conscientious  scruples,  to  absolve  them- 
selves from  their  reciprocal  duties  to  the  government. 

I  have  an  objection  to  the  amendment,  founded  on  its  generality. 
Nobody  but  the  society  of  Friends  is  asking  for  this  exemption ;  and  if 
it  is  to  be  granted,  let  it  be  to  them  specially  and  alone.  The  amendment 
goes  to  exempt  every  body  who  may  profess  conscientious  scru- 
ples. Let  us  not  outrun  the  expectations  of  the  public  by  offering  uni- 
versal exemption  from  taxation ;  but  if  we  are  to  have  a  select  and  privi- 
leged class  among  us,  let  us  name  and  specify  them  in  our  Constitution, 
so  it  may  be  known  who  are  intended  to  be  benefitted.  In  the  first  estab- 
lishment of  a  privileged  order  of  men,  we  ought  to  be  more  exact  and 
specific  than  the  amendment  is ;  and  if  gentlemen  insist  on  pressing  it,  I 
hope  they  will  make  it  so. 

On  motion  of  Mr.  Darlinoton,  the  committee  then  rose  and  reported 
progress,  and  obtahied  leave  to  sit  again. 
The  Convention  adjourned. 
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WEDNESDAY  MORNING,  October  25. 

Mr.  DuNLOP  submitted  the  following  resolution  : 

Resohed,  That  as  soon  as  the  present  article  is  passed  upon  in  committee  of  the 
whole,  that  all  further  proceedinq:s  towards  amendments  of  the  Constitution  shall  cease, 
and  that  the  Convention  will  proceed  to  consider,  upon  second  reading,  those  which  have 
already  been  acted  on  in  committee  of  the  whole,  so  that  a  speedy  adjoummeet  of  this 
body  may  be  effected. 

The  resolution  having  been  read, 

Mr.  DuNLOP  moved  the  second  reading,  and  asked  ][for  the  yeas  and 
nays  on  this  motion,  which  wete  ordered. 

The  question  was  then  taken  on  the  second  reading,  and  decided  in 
the  ne^tive,  as  follows  : 

VzAS — Messrs.  Agnew,  Baldwin,  Chandler,  of  Chester,  Chauncey,  Cochran,  Cope, 
Craig,  Darlington,  Dickey,  Dillinger,  Dunlop,  Harris,  Long,  M'JSherry,  Merrill,  Penny- 
packer,  Reigart,  Royer,  Seager,  fcJcott,  fcJerrill,  Snively,  Thomas,  Todd,  Weaver,  Ser- 
geant, President — 26. 

Natb — Messrs.  Banks,  Barclay,  BamdoIIar,  Bamitz,  Bell,  Biddle,  Bigelow,  Bonham, 
Brown,  of  Northampton,  Brown,  of  Philadelphia,  Carey,  Chambers,  Chandler,  of  Phila- 
delphia, Clapp,  Clarke,  of  Beaver,  Clark,  of  Dauphin,  Clarke^  of  Indiana,  Cleavinger, 
CIme,  Coates,  Crain  Crawford,  Crum,  Cummin,  Cunningham,  Curll,  Darrah,  Dicker- 
son,  Donagan,  Donnell,  Forward,  Fouikrod,  Fry,  Fuller,  Gamble,  Gearhart,  Grenell, 
Hastings,  Hayhurst,  Hoys,  Helffenstein,  Henderson,  of  Allegheny,  Henderson,  of  Dau- 
phin, j&iestcr.  High,  Houpt,  Hyde,  IngersoU,  Jenks,  Keim,  Kennedy,  Kerr,  Konigma- 
chcr,  Krebs  Lyons,  Magee,  Mann,  Martin,  M'Cahen,  M'Call,  M'Dowell,  Merkel,  MonN 
gomeiy,  Myers,  Overfield,  Pollock,  Porter,  of  Northampton,  PurN-iance,  Read,  Riter,  Ro* 
gers,  Russell,  Scheetz,  Sellers,  Seltzer,  SheUito,  Sill,  Smyth,  Stickel,  Sturdevant,  Taggart 
Wddman,  White,  Woodward,  Young — 85. 

SIXTH   ARTICLE. 

The  Convention  again  resolved  itself  into  committee  of  the  whole,  Mr. 
Chambers,  in  the  chair,  for  the  purpose  of  considering  the  report  of  the 
committee  to  whom  was  referred  the  sixth  article  of  the  Constitution. 

The  question  pending,  being  on  the  motion  of  Mr.  Bell,  to  amend 
the  fourteenth  section  by  inserting  after  the  word  **  law"  in  the  third  line, 
the  following,  viz  : 

"  Those  who  conscientiously  scruple  to  bear  arms,  shall  not  be  com- 
pelled to  do  so,  nor  shall  they  be  compelled  to  pay  an  e<}uivalent  therefor, 
except  in  times  of  exigency  or  war." 

Mr.  Darlington  requested  the  indulgence  of  the  committee  for  a  very 
moments,  while  he  only  briefly  stated  such  views  as  had  occured  to  him, 
in  reference  to  this  subject.  It  seemed  to  him  that  theie  was  a  disposi- 
tion in  tlie  committee  to  discuss  the  question  of  conscientious  scruples, 
in  this  place.  Although  he  thought  that  a  wider  scope  for  this  discussion 
would  be  presented  when  the  Bill  of  Rights  should  come  up  for  considera- 
tion ;  yet,  if  it  was  the  sense  of  the  committee  that  the  discussion  could 
with  more  propriety  be  carried  on  now,  he  hoped  to  hear  from  gentlemen 
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all  that  could  be  said  on  the  subject.  It  was  probable  that  the  committee 
were  in  some  measure,  influenced  by  the  fact,  that  in  the  old  ConstitutioDi 
a  clause  of  this  character  was  originally  reported  in  the  Bill  of  Rights* 
and  was  afterwards  transferred  to  the  sixth  article.  This  was  done  after 
the  Convention  had  been  for  some  time  in  session,  and  the  Convention 
had  adjourned  until  a  later  period  of  the  year.  After  the  adjournment, 
and  before  the  Convention  met  again,  the  memorial  of  the  society  of 
Friends  was  sent  in,  and  the  prayer  of  that  memorial  was  acceded  to  by 
inserting  this  provision.  It  was  thought  proper  to  transfer  the  provison  to 
the  place  where  it  now  stands.  From  various  conversations  which  he  had 
with  gentlemen,  and  from  observation  of  the  desire  exhibited  by  the  com- 
mittee, it  seemed  to  him  to  be  the  pleasure  of  the  committee  to  settle  the 
question  here,  and  not  to  bring  the  provision  into  the  Bill  of  Rights.  He 
cared  not  where  it  found  a  place,  so  ttiat  tlie  clause  was  inserted  some- 
where. The  matter  seemed  to  be  narrowed  down  to  the  single  question, 
whether  conscientious  scruples  against  bearing  arms  do  exist  in  any  class 
of  our  ci'tizens ;  and,  if  so,  v/hether  such  scruples  deserve  respect  at  our 
hands.  Could  there  be  any  doubt  in  the  mind  of  any  man,  as  to  the 
existence  of  such  scruples  ?  Was  there  any  one  who  could  bring  him- 
self to  the  belief  that  it  was  merely  a  fallacy  and  delusion.  "Was  iheir 
any  one  who  had  read  the  history  of  the  Commonwealth  of  Pennsylvaniat 
as  it  was  to  be  found  in  the  annals  of  her  legislation,  and  could  come  to 
the  conclusion  that  there  existed  no  such  thing  as  conscientious  scruples  ? 
Was  it  not  for  this  that  our  forefathers  fled  from  a  land  of  persecution, 
and  settled  themselves  down  here  ?  What  was  almost  the  first  step 
which  they  took  after  their  arrival  in  this  country,  but  recognition  of  these 
conscientious  scruples  ?  In  the  charter  of  privileges  granted  by  William 
Penn,  this  principle  is  recognized  in  the  strongest  terms.  In  the  first 
proceeding  of  the  Legislature  of  this  Province,  in  1705-6,  we  find  a  spe- 
cial enactment,  recognizing  and  tolerating  this  express  right.  By  a  re- 
ference to  a  law  passed  long  before  any  other  charter  of  rights  but  that 
granted  to  William  Penn,  the  following  enactment  would  be  found. 

**  Because  no  people  can  be  truly  happy  though  under  the  greatest  en- 
joyment of  civil  liberties,  if  abridged  of  the  freedom  of  their  consciences, 
as  to  their  religious  professions  and  worship  :  And  Almighty  God  being 
tlie  only  Lord  of  conscience,  father  of  lights  and  spirits,  and  the  author 
as  well  as  object  of  divine  knowledge,  faith  and  worship,  who  only  doth 
enlighten  the  minds  and  persuade  and  convince  the  understandings  of  the 
people  ;  I  do  hereby  grant  and  declare,  that  no  person  or  persons,  inhab- 
iting on  the  province  or  territories,  who  shall  confess  and  acknowledge 
an  Almighty  God,  the  creator,  upholder  and  ruler  of  the  world,  and  pro- 
fess him  or  themselves  obliged  to  live  peacably  under  the  civil  govern- 
ment, shall  be  in  any  case  molested  or  prejudiced  in  his  or  their  person  or 
estate,  because  of  his  or  their  conscientious  persuasion  or  practice,  nor 
be  compelled  to  frequent  or  maintain  any  religious  worship,  place  or 
ministry,  contrary  to  his  or  their  mind,  nor  do  ox  suffer  any  other  act  or 
thing,  contrary  to  their  religious  pursuasion." 

Did  this  provision  mean  any  thing  or  nothing  ?  Could  there  be  any 
doubt  on  the  subject  in  the  mind  of  any  man  ?  As  to  whether  it  be  a 
part  of  the  religious  creed  of  the  society  of  Friends,  to  bear  their  testi- 
mony against  war  and  fighting,  we  are  not  called  on  to  determine.    There 
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was  not  any  question  of  that  kind  before  us.  It  would  be  found  that  at 
so  early  a  period  of  our  hij^tory  as  1705,  the  Legislature  of  Pennsylvania 
did  conceive  it  proper  to  secure  the  inviolibiliiy  of  conscience  to  those 
who  professed  to  be  members  of  this  society,  as  may  be  seen  by  the  fol- 
lowing extract  from  the  law  concerning  liberty  of  consciences,  passed 
in  1705. 

"  No  person  who  shall  profess  and  declare  that  they  will  live  peacea- 
bly under  the  civil  government,  shall  in  any  case  be  molested  or  prejudi- 
ced for  his  or  her  conscientious  persuasions,  &;c." 

Shortly  afterwards,  in  the  year  1718,  this  principle  was  carried  still 
further  by  the  Legislature,  in  the  act  for  the  advancement  of  justice,  sec- 
lion  8,  wherein  it  is  enacted  as  follows: — 

*•  All  and  all  manner  of  crimes  and  offonccs,  (fee.  shall  and  may  be 
enquired  of,  heard,  tried,  and  determine:!  by  judges,  justices,  inquests  and 
witnesses,  qualii'ying  themFclvos  according  to  their  conscienllous  jjCr- 
suasion  respectively,  either  by  t<ikini{  a  corporal  oath,  or  by  the  sobmn 
affirmation  allowed  by  act  of  Parliament,  to  those  called  Quakers,  in 
Great  Britain,  &c." 

Here  again  the  Legislature  recognized  this  principle.  Here  it  would  be 
found  that  one  hundred  and  tv^enty  years  ago,  the  principle  of  conscien- 
tious scruples,  regarding  the  taking  of  oatiis,  in  reference  to  the  Friends 
alone,  i.r  very  few  otherr?,  was  scrupulously  regarded  by  the  Legislature 
of  the  Province,  and  embodied  into  laws  wiiich  have  continued  to  this 
day  to  be  landmarks ;  nor  need  v/e  confine  ourselves  to  these  instances 
alone.  In  every  step  in  the  formation  of* our  government,  the  same  prin- 
ciple is  recognized.  In  the  Constitution  of  1770,  v/e  find  it  laid  down, 
in  the  declaration  of  rights,  as  follows  : 

•'  That  all  men  have  a  natural  and  unalienable  light  to  worship  Al- 
"  mighty  God  accordin;^;  to  the  dictates  of  their  own  consciences  and 
"understanding,  and  that  no  m.an  ought,  or  of  right  can  be  compelled  to 
'•  attend  any  religious  worship,  or  erect  cv  support  any  place  of  worship, 
••  or  maintain  any  ministry,  contrary  to  or  against  his  ov/n  free  v;ill  and 
** consent;  nor  can  any  man  who  acknowleges  the  being  of  a  God,  be 
••justly  deprived  or  abridged  of  any  civil  right  as  a  citizen  on  account  of 
••his  religious 'sentiments  or  peculiar  mode  of  religious  worship;  and 
•'  4hal  no  authority  can  or  ou<rht  to  be  vested  in,  or  assumed  by  any  person 
••  whatever,  that  shall  in  any  ca;?e  interfere  with,  or  in  any  manner  control 
'•the  right  of  conscience  in  the  free  exercise  of  religious  worship." 

Now,  it  was  thus  laid  down  that  no  man  should  be  deprived  of  any  right, 
on  account  of  his  religious  sentiments.  If  lie  should  fail  to  show  that 
this  conscientious  scruple  to  bear  arms,  was  a  religious  sentiment  in  those 
who  belonged  to  the  society  of  Friends,  then  his  argument  based  on  this 
declaration  in  the  Constitution  of  177G,  could  amount  to  nothing.  But 
if  he  should  succeed  in  showing  that  it  was  a  religious  sentiment,  a  part 
■of  the  creed  of  this  class  of  our  citizens,  then  we  must  renounce  all  these 
principles  which  our  fathers  had  laid  down,  if  we  refuse  to  respect  it. 
The  same  principle  is  again  laid  down  in  the  Constitution  of  1790.  At 
eveystep  thereupon  we  may  trace  the  fact,  that  conscientious  scruples 
against  bearing  arms  in  those  who '  profess  to  belong  to  the  society  of 
Friends  have  been  respected  by  those  who  Jiave  settled  the  government 
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of  the  Commonwealth.  In  the  Constitution  of  1790,  we  have  the  sacred 
principle  established  :  *•  That  no  man  can  of  right  be  compelled  to  at- 
'*  lend,  erector  support  any  place  of  worship,  or  to  maintain  any  ministry 
••  against  his  consent,  that  no  human  authority  can,  in  any  case  whatever, 
*•  control  or  interfere  with  the  rights  of  conscience."  No  man  therefore 
can  be  compelled  to  any  particular  form  of  worship,  or  to  support  any 
which  he  does  not  conscientiously  believe  to  be  right.  The  Constitution 
of  1790,  contained  no  such  clause  as  the  present.  Mr.  D.  here  made  a 
reference  to  the  memorial  of  the  Friends,  to  show  that  in  its  language 
it  entirely  harmonized  with  that  of  the  charter  of  piivileges,  and  that 
therefore  no  objection  could  be  urged  against  it,  to  which  the  charter 
itself  was  not  liable.  To  sustain  that  position,  he  read  an  extract  from 
the  memorial  of  Friends. 

Now  he  would  ask,  what  was  the  conscientious  practice ;  what  the 
conscientious  persuasion  of  the  society  of  Friends  I  He  spoke  in  ^efe^ 
ence  to  the  Friends  alone,  because  his  argument  would  equally  apply  to 
any  other  sect,  or  to  every  other  individual  holding  conscientious  scru- 
ples. If  then  every  individual  in  the  community,  no  matter  how  low  his 
station,  since  this  colony  was  settled,  had  been  considered  as  deserving  of 
such  regard,  and  had  been  protected  in  his  conscientious  privileges  and 
practice,  were  we  now  about  to  retrace  our  steps  to  those  dark  and  barba- 
rous ages  when  no  human  right  was  recognized,  except  the  right  of  the 
strongest?  He  trusted  there  was  no  such  disposition  in  this  body.  If 
there  were  any  who  entertained  conscientious  scruples,  he  hoped  theee 
scruples  would  be  protected  and  respected,  unless  they  should  come  in 
competition  with  the  public  safety.  He  made  this  exception,  because  he 
felt  free  to  admit  that  the  public  necessity  was  superior  to  all  law.  Con- 
scientious scruples,  in  times  of  public  danger,  must  give  way  to  public 
necessity.  The  principles  of  toleration  which  he  had  explained  was  not 
only  to  be  found  in  the  Legislative  history  of  Pennsylvania,  and  in  her 
Constitutional  code,  but  in  the  Constitution  of  every  State,  even  where 
the  society  of  Friends  were  scarcely,  if  at  all  known,  those  who  ente^ 
tained  concientious  scruples  had  been  exempted  from  military  doty. 
There  was  but  one  instance  to  which  he  would  refer,  which  would,  he 
believed,  convince  the  committee,  if  any  thing  would,  of  the  propriety 
of  continuing  this  principle  of  toleration.  In  Tennessee,  where  perhaps 
there  was  no  such  person  as  a  Quaker  known,  it  had  been  thought  neces- 
sary, by  a  special  provision  in  her  Constitution,  to  make  it  imperative  on 
the  Legislature  to  exempt  those  who  had  conscientious  scruples  on  the 
subject,  from  the  necessity  of  bearing  arms.  The  8th  article  of  the  Coa- 
stitution  of  Tennessee,  contained  this  clause  on  the  subject :  **  Legisla- 
ture shall  pass  laws  exempting  citizens  belonging  to  any  sector  denomina- 
tion of  religion,  the  tenets  of  which  are  known  to  be  opposed  to  the  bear- 
ing of  arms,  from  attending  private  and  general  musters." 

Thus  it  would  be  seen  that  the  Constitution  of  Tennessee  did  not  even 
leave  it  discretionary  with  the  Legislature,  but  made  it  imperative  on  that 
body  to  pass  laws  exempting  from  muster  such  persons  as  entertained 
religious  scruples.  This  was  going  as  far  as  any  other  Constitution  had 
gone,  if  not  farther.  In  many  of  the  books  he  saw  this  principle  of  tol- 
eration recognized,  although  in  our  Constitution,  it  is  coupled  with  a 
clause — a  dark  spot  in  our  organic  law— -compelling  the  Legislature  to- 
exact  an  equivalent. 
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The  Constitution  of  Maine,  article  7,  seetion  5,  runs  thus:— <<  Persons 
of  the  denomination  of  Quakers  and  Shakers^  justices  of  the  supreme 
judicial  court,  and  ministers  of  the  gospel,  may  be  exempted  from  mili- 
tary duty,  but  no  other  person  of  the  age  of  eighteen,  and  under  the  age 
of  forty-five  years,  excepting  officers  of  the  militia  who  have  been  honor- 
ably discharged,  shall  be  so  exempted,  unless  he  shall  pay  an  equivalent, 
to  be  fixed  by  law." 

Here  the  language  makes  it  imperative,  or  at  least  holds  out  a  strong 
invitation  to  the  Legislature  to  make  such  exemption  :  but  when  such 
ezenaption  is  made,  there  is  nothing  said  about  an  equivalent.  Thus, 
Maine  and  Tennessee  have  adopted  the  same  broad  basis  In  Maine  too, 
there  were  Quakers,  and  Shakers  and  ministers.  Perhaps  only  the  Qua- 
kers and  Shakers  entertained  conscientious  scruples.  But  it  was  not  left 
at  the  discretion  of  the  Legislature  to  inflict  any  equivalent.  Most  of  the 
other  States  recognized  the  principle  of  conscientious  scruples,  but  requi- 
red an  equivalent.  It  was  not  his  purpose  to  go  further  than  was  pro- 
posed by  the  amendment  of  his  colleague,  (Mr.  Bell)  to  exempt  those 
who  professed  scruples  from  actual  service,  and  from  paying  an  equivalent 
in  lime  of  peace ;  and,  in  war,  from  personal  seivice,  but  requiring  the 
payment  of  an  equivalent,  because  no  scruples  could  then  be  permitted  to 
interfere  with  the  public  safety.  Look  one  moment  at  the  equivalent 
required.  What  was  it?  An  equivalent  in  time  of  peace,  when  only 
one  or  two  days  training  was  required  !  What  did  it  amount  to  ?  He 
vished  it  to  be  laid  down  as  a  principle,  that  the  conscientious  scruples 
of  individuals  should  be  respected,  unless  some  over-ruling  circumstances 
rendered  it  necessary  that  these  scruples  should  be  disregarded.  What 
vere  the  services  required  in  this  case  ?  To  attend  militia  musters  once 
or  twice  a  year,  under  officers  like  the  notorious  Colonel  Pluck.  Are 
these  the  kind  of  services  to  be  required  of  our  citizens  ?  The  Common- 
wealth of  Pennsylvania  stands  alone  in  the  folly  of  her  Legislature  on  this 
point.  Did  any  one  ever  hear  of  an  equivalent  for  standing  in  the  street 
sholdering  a  corn-stalk  ?  What  was  originally  intended  was  that  an 
equivalent  should  be  given  for  actual  service,  when  such  service  was 
required.  The  militia  laws  had,  on  this  point,  never  been  in  conformity 
with  the  Constitution.  The  Legislature  had  exempted  some  in  disregard 
to  the  provision  touching  conscience,  and  had  made  others  liable  to  ser- 
vice. Never,  until  they  came  to  the  point  of  arming  and  disciplining  the 
militia,  did  the  Legislature  strictly  comply  with  the  provision  in  the  Con- 
stitution as  it  now  stands.  There  ought  to  be  made  evident  some  positive 
good— some  over-ruling  necessity,  before  we  ventured  to  violate  the  con- 
scientious scruples  of  any  man.  Gentlemen  had  told  the  committee  of 
the  exploits  of  militia  in  Europe,  as  well  as  in  our  country.  He  was 
astonished  to  hear  the  army  of  the  great  Napoleon  designated  as  militia. 
He  believed  it  to  be  a  fact  that  Napoleon  himself  had  said  that  the  militia 
\pere  only  fit  to  stop  a  bullet  until  the  regular  troops  could  be  brought  up 
to  action.  He  had  therefore  heard  with  astonishment  that  the  whole  army 
of  Napoleon  was  merely  militia.  But  it  was  not  his  purpose  to  take 
avay  the  merits  of  any.  In  his  pait  of  the  country  there  were  no  militia, 
there  was  no  military  spirit.  He  w^ould  now  turn  to  an  authority  which 
he  considered  to  be  as  great  as  that  of  Napoleon  with  every  Amenican. 
Generalal  Washington,  in  his  letter  to  Congress,  in  1778,  in  the  midst  of 
the  war,  used  this  language : 
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'*To  place  any  dependence  upon  militia,  is  assuredly  resting  upon  a 
**  broken  staiT.  Men  just  drasrged  from  the  tender  scenes  of  domestic 
*'  life ;  unaccustomed  tonlie  din  of  arms  ;  totally  unacquainted  with  every 
*'  kind  of  military  skill ;  which,  being  followed  by  a  want  of  confidence 
**  in  themselves ;  when  opjiosed  to  troops  regularly  trained,  disciplined 
**  and  appointed ;  superior  in  knowledge  and  superior  in  arms  ;  taakes 
'*  them  timid  and  ready  to  fly  from  their  own  shadows,  iJesides,  the 
**  sudden  change  in  their  mannei  of  living,  particularly  in  their  lodging, 
♦»  brings  on  sickness  in  many,  impatience  in  all ;  and  such  an  unconquer- 
**  able  desire  of  returning  to  their  respective  homes,  that  it  not  only 
/'produces  shameful  and  scandalous  desertions  among  themselves,  but 
'*  infuses  the  like  spirit  in  others." 

Again,  speaking  of  his  preference  for  a  standing  army  over  the  militia, 
he  says:— **  If  I  was  called  upon  to  declare  upon  oatli,  whether  the  militia 
•*  have  been  most  serviceable  or  hurtful,  upon  the  whole,  /  should  «i6* 
**  scribe  to  the  latter,'*^ 

With  such  evidence  before  us,  he  would  ask,  in  the  name  of  common 
sense,  if  to  support  such  a  system,  the  conscientious  scruples  of  any 
of  our  citizens  ought  to  be  disregarded  ?  Wliether  the  right  conferred  by 
the  Constitution  ought  to  be  violated  to  keep  up  an  annual  muster  of  men 
wiili  corn-stalks?  But  it  had  been  said  bv  the  renileman  from  Franklin 
over  the  way,  that  if  we  open  the  door,  we  shall  allow  the  worthless  to 
shield  themselves  from  the  duty  of  seri'ing  their  country  by  setting  up 
conscientious  scruples,  and  tlms  make  room  for  the  escape  of  all  who  ars 
cowards.  It  would  be  a  singular  spectacle  lo  present  to  the  world  an 
army  of  cowards  and  traitois  who,  if  they  could,  would  shield  themselveB 
under  the  plea  of  conscientious  scruples.  It  had  been  uniformly  the 
military  practice  to  drum  such  characters  out  of  the  corps.  The  argu- 
ment therefore,  defeated  itself.  The  gentleman  from  Luzerne,  (Wr. 
Woodward)  had  also  said  that  the  gentleman  from  Franklin,  had  placed 
this  question  in  a  clear  and  unanswerable  point  of  view.  But  was  it 
likely  that  any  one,  merely  to  avoid  the  musters,  would  become  a  disciple 
of  a  creed  which  he  did  not  believe,  and  ati'ect  scruples  which  he  did  not 
feel  ?  Was  there  any  evidence  of  many  having  had  resort  to  such  fraud- 
ulent means  to  avoid  service  in  time  of  war  ?  But  supposing  it  to  be 
true  that  if  we  tolerated  the  sci-uples  of  one,  we  should  open  the  door  to 
others.  Such  a  result  was  barely  possible,  but,  because  a  few  cowards 
or  traitors,  or  both,  might  possibly  shield  themselves  under  such  a  pretext, 
was  such  a  trilling  and  doubtful  evil  to  be  allowed  to  weigh  against  the 
feelings  and  religious  opinions  of  so  large  and  respectable  a  portion  of 
our  fellow  citizens  I  All  paftial  evil  saould  be  made  to  give  way  to  a 
positive  and  a  general  good.  He  did  not  believe  that  tliis  would  be  an 
evil  at  aM.  He  did  not  think  that  it  would  be  found  to  be  the  case  that 
any  citizens  of  Pennsylvania  would  shield  themselves  under  the  plea  of 
conscientious  scruples,  unless  they  seriously  and  religiously  felt  ttie«e 
scruples.  It  had  been  also  said,  that  if  we  allow  this  exemption,  it  would 
be  creating  a  privileged  class  among  our  citizens.  But  was  this  the  fact? 
If  so,  your  Legislature  have  already  created  a  privileged  class,  because  it 
is  enacted  that  all  who  refuse  to  swear  by  the  bojk  may  be  allowed  to 
afnrm.  Now  was  not  this  creating  a  privileged  c  ass  ?  Why  are  they 
to  be  allowed,  v/hen  called  to  testify  on  matte :s  which  involve  life  and 


PENNSYLVANIA  CONVENTION,  1637.  ISP 

death,  or  iiEportant  questions  as  to  property,  to  evade  the  solemn  form  of 
sn  oath  ?  Was  not  the  exemption  from  this  obligation  erecting  them 
into  a  privileged  class  ?  The  only  object  now  prayed  for,  was  a  proper 
respect  for  tliese  rehgious  scruples,  which  had  been  recognized  and 
respected  every  where  and  at  all  times. 

The  gentleman  from  Luzerne  had  remarked  upon  a  truism  that, 
in  time  of  peace,  it  was  proper  to  prepare  for  war  ;  and  that  it  was  also 
proper  that  taxes  should  be  levied  equally  on  all  for  the  support  of  the 
var.  He  (Mr.  D.)  granted  this  position,  that  the  tax  should  be  levied 
equally;  but  had  we  ever  heard  of  any  individual  in  the  community 
refusing,  on  account  of  his  conscientious  scruples,  to  pay  a  tax  for  the 
support  of  the  government  ?  No,  it  was  not  that  this  sect  claimed  any 
exemption  from  the  ordinary  burdens  imposed  on  others.  They  had 
always  been  found  among  the  be:«t  and  most  peaceable  of  our  citizens  ; 
he  would  not  say,  they  were  the  best.  They  were  always  ready  to 
pay  their  due  proportion  of  the  burdens  of  the  government.  It  was  cer- 
tainly true,  that  some  of  the  money  in  the  treasury  might  be  applied  to 
the  purchase  of  aims  for  the  defence  of  the  country  ;  but  that  money  was 
levied  by  a  general  tax  ;  it  was  not  exclusively  a  military  lax,  and  it  was 
this  alone  to  which  they  objected — namely,  to  levying  a  tax  which  was 
exclusively  military — or  to  compelling  them,  against  the  scruples  of  their 
conscience  to  bear  arms,  either  m  time  of  peace  or  war,  or  to  pay  an 
equivalent  for  personal  service  in  time  of  peace.  This,  and  this  alone, 
vas  what  the  Friends  objected  to. 

On  a  view  of  the  whole  case,  he  hoped  that  the  Convention  would  act 
on  the  broad  principle  of  human  rights,  and  with  a  liberal  respect  for  the 
rights  of  conscience  in  others  ;  because  no  man  should  claim  for  himself 
what  he  is  not  willing  to  grant  to  others.  He  hoped  that  the  Convention, 
feeling  the  force  of  the  amendment,  would  this  day  affirm  by  its  voie 
the  sacred  principles  which  was  to  be  found  in  every  Constitution  in  the 
United  States,  recognizing  and  favoring  the  sacred  rights  of  conscience. 

Mr.  BiDOLE  said,  that  he  probably  owed  an  apology  to  the  committee 
for  again  trespassing  on  their  patience ;  but  he  trusted  that  that  apology 
might  be  found  in  the  deep  and  abs<trbmg  character  of  the  matter  under 
consideration.     The  question  on  which  the  committee  was  now  called  on 
to  determine,  was  not  a  question  at  all  perplexing  in  its  character ;  it  was 
simple,  plain  and  unambiguous.      It  was  simply  this — whether  in  times 
of  complete  and  entire  peace,  we  should  compel  that  portion  of  our  citi- 
zens who  entertam  conscientious  scruples  against  bearing  arms,  either  to 
perform   military   duty,  or  to  pay   an  equivalent  for  that  performance. 
The  question,  then,  was  one  resting  on  aloundation,  which  he  coutidtutlv 
trusted,  we  should  nevei*  disturb  ;  that  foundation  which  was  the  right  of 
every  man  to  worship  Almighty  God  in  his  own  manner  and  accoidingio 
the  dictates  of  his  own  conscience,  uncontrolled  and  unmolested  by  any 
human  authority.     He  proposed  now  to  consider  some  of  the  objections 
and  arguments  which  had  been  raised  against  this  exemption.     He  should 
do  it  as  brieliy  as  possible.      And,  he  should,  in  the  first  place,  and, 
probably,  almost  exclusively,  direct  his  attention  to  the  ingenious  argu- 
ment w'hich  had  been  presented  to  the  committee  on  yesterday,  by  the 
gentleman  from  the  county  of  Luzerne.     That  gentleman  had  said,  and 
indeed  he  possessed  high  authority  for  the  remark,  that  in  time  of  peace 
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it  was  proper  to  prepare  for  war.     But  he  (Mr.  B.)  would  ask,  on  whom 

did  tlie  duly  of  preparing  for  war  rest?     Had  that  f;entleman  fori;:ot  the 

por.uliar  character  of  our  nation  ?      Had  he  forgot  tliat  our  government 

consisted  of  a  General  Government  and  a  Slate  Government  ?      AVaa  it 

not  the  Government  of  the  United  Slates  which  was  invested,  not  only 

with  llie  power,  but  will)  the  duty  of  prep*iring  for  war  and  of  protecting 

our  terrilorv  against  asrgrcssion  ?     Il  had  been  well  said  by  the  gemtlenjan 

from    AlleplM'ny,  (Mr.  Forward)  that  the   General   Government  alone 

could  doclari'  war,  and  that  all  the  immediate  power  in  relation  to  that 

inaiu^r  was  ilic  peculiar  province  of  the  General  Government.     Had  we 

not  vcarlv  expenditures  to  fortify  our  harbors  and  to  protect  our  western 

rouiiirv  ?'    Was  it  *to  be  proposed  that  the  States  sliould  enter  the  field 

ol*  roiiipetilian  against  the  United  Suites,  and  here  have  a  national  force 

and  there  a  l'cnns?ylvania  force  I     \Va.s  il  proposed  that  we  should  j^o  still 

further  and  raise  troops  ?     The  Constitution  of  the  Uiiited  Sitite.-'  forbids 

US,     And  was  il  now  proposed  that  we  should  not  only  have  frownmg 

battlctiHinls  and  roaring  cannon,  but  that  we  should  also  havo  a  nnlilary 

urray  to  garrison  thorn?      This  it  was  in   time  of  peace  to  prepjire  for 

war.     It  h::d  never  been  intended  tliat  the  whole  yeomanry  of  the  country 

should  be  taken  from  their  peaceful  pursuits,  iliut  they  should  be  turned 

into  ilie  tented  field,  and  there,  with  generals  and  all  the  array  of  mililr.ry 

lilies,  that  they  should  be  made  sohliers  of;  and  simply  for  the  reason 

ihat,  at  some  future  day,  war  might  threaten,  or  an  enemy  mii'lu  invade  ue ; 

and,  tiicreforc,  thai  the  great  portion  of  our  lives  should  be  spent  an 

soldiers,  to  the  uttor  disregard  of  all  those,  charming  and  social  duties  of 

iHJai'C  which  make  us  good  men  and  good  citizens. 

I'hen,  continued  Mr.  B.  the  duty  of  prei)aring  for  war  is  the  duty  of 
erecting  forts  and  mising  and  disciplining  armies.  The  militia  arc  inten- 
ded for  the  spt-ntancoii"?  dcfeni-e  of  the  country  ;  each  man  to  stand  forth 
from  his  house  or  liis  hut,  to  defcntl  the  one  or  the  other — but  it  is  not 
intended  to  be  a  trained  force  a;^:iip.st  a  iulure,  coniinireiit,  and  probably 
verv  distant  war.  I  think  then,  Mr.  Chairman,  that  I  have  abundantly 
shewn  that,  true  as  it  is  that  in  tiRic  of  pi  are  we  should  prepare  for  war, 
still  that  that  duty,  by  the  h:ij  py  organization  of  our  government,  compli- 
cated as  it  is",  yet  harmoniously  and  happily  performiuL^  its  dilfiTent 
functions,  belongs  to  the  General  Government — the  General  Government 
protecting  us  abroad,  and  the  State  Govt  rnnients  taking  care  of,  and 
loslcring  us  in  the  irts  of  peace — spreading.'  intelligence,  and  knowledat? 
and  improve  incut  among  us,  and  unitiUiT  us  together  in  one  harmonious 
family.  This  govcrnuunt,  thus  harmoniuus  and  happy  in  its  structure, 
has  seleclo.l  the  General  Government  as  tiu»  depository  to  which  sliould 
be  contided  the  jiowir,  in  linif:  of  pCMce,  to  prepare  for  war. 

But,  Mr.  ('hairman,  it  has  been  asked,  should  any  class  of  the  people 
of  lliis  country  refuse  to  pay  a  tax  for  a  great  public  purpose?  Should 
they  enjoy  the  blcssinii^s  wliich  are  difiused  among  us,  and  refuse  togi^^e 
back  their  poor  piiinnce  to\vards  the  maintenance  and  support  of  that 
government  wliich  bestows  all  these  blessings  upon  them  t  bir.  il  appears 
Co  mc  tiiat  the  learned  gentleman,  in  his  ingenuity,  has  mistaken  the 
Datnre  of  duty  imposed  on  the  militiamen.  The  law  requires  that  they 
shall  parade  at  certain  periods  of  the  year  for  a  certain  length  of  time,  and 
^at,  if  they  do  not^comply  with  the  requisition  of  this  law^  they  shall  pay 
I  fii^e.    But*  sir,  Uiis  is  not  a  tax  levied  for  general  purposes.    My  friend 
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from  Chester  county,  (Mr  Darlington)  had  said  with  great  truth,  that 
there  never  had  been  a  tax  levied  for  general  purposes  which  hadnotbeen 
moflt  cheerfully  paid  by  that  class  of  our  citizens  who  entertain  these 
conscientious  scruples.  Probably  no  portion  of  our  community  has  been 
more  ready,  not  only  to  pay  taxes  and  bountifully  to  pour  out  their  treas- 
ure for  the  support  of  the  government,  but  to  promote  good,  and  to  ameli- 
orate the  condition  of  mankind  in  every  form.  Then  they  are  not  amena- 
ble to  the  charge  of  refusing  to  pay  their  portion  towards  the  burdens  of 
the  government.  But,  sir,  I  assert  again  that  this  is  not  a  tax ;  it  is  a 
fine,  it  is  a  penalty  for  not  doing  that  which  the  law  commands  that  they 
should  do— it  is  like  all  other  fines.  We  might  as  well  say  that  a  fine 
for  an  assault  and  battery  was  a  tax.  It  is  that  which  the  law  says  they 
shall  pay,  for  neglecting  to  obey  the  command  of  the  law,  and  you  might 
with  as  much  propriety  say,  that  any  other  fine  imposed  for  the  many 
numerous  offences  against  the  law,  w^as  a  tax,  as  say  that  this  partakes  of 
such  a  character.  It  has  not  a  single  characteristic  of  a  tax ;  it  is  a  fine — 
it  is  a  penalty.  Let  me  ask  then,  does  not  the  argument  we  have  heard 
as  to  a  tax,  lose  all  its  force  ?  It  is  ingenious,  however.  Indeed  the 
gentleman  from  whom  it  emanated  never  speaks  without  manifesting  inge- 
nuity ;  but  we  should  not  suffer  ourselves,  on  this  account,  to  be  led 
astray  from  the  plain  matter  of  fact.  Is  the  militia  system  itself  a  tax  ? 
If  it  is  not,  then  neither  is  the  equivalent  for  militia  duty  a  tax.  But  it  is 
said,  it  is  a  great  privilege — the  privilege  of  bearing  arms — that  it  is 
a  right  which  all  have  to  defend  themselves.  If,  then,  it  is  a  great  privi- 
lege of  freemen,  surely  it  is  not  to  be  designated  as  a  tax ;  and,  if  not  a 
taz«  how  can  its  equivalent  be  called  a  tax  ? 

I  have  thus  endeavored,  Mr.  Chairman,  to  notice  this  argument  of  the 
gentleman  from  Luzerne ;  but  he  has  proceeded  further,  and  has  entered 
into  a  learned  inquiry  whether  the  consciences  of  those  who  entertain 
these  scruples,  were  enlightened  consciences ;  or  whether  they  are  not 
ignorant,  deceived  or  mistaken.  Sir,  are  we  prepared  to  constitute  our- 
selves here,  into  judges  of  their  consciences  ?  The  gentleman  from  Ches- 
ter has  truly  said,  that  no  man  doubts  their  sincerity.  That  they  are 
numerous  we  all  know — that  they  are  intelligent  we  all  know.  The  gen- 
tleman from  Luzerne  and  myself  differ  in  opinion  with  this  class  of  our 
citizens,  and  we  are  ready  at  any  moment  to  be  led  into  the  tented  field  to 
defend  our  country.  But,  because  we  differ  from  them,  are  we  to  say 
that  all  the  light  is  ours,  and  that  they  are  groping  in  darkness,  ignorance 
and  folly  ?  We  differ  from  them  and  that  is  a!l  that  can  be  said.  But  let 
us  not  mistake  our  course  ;  let  us  not  exalt  our  standard  above  their's ;  and 
because  they  do  not  agree  with  us,  let  us  not  say  that  they  shall  yield 
their  convictions  to  us.  What  is  it  ?  It  is  not  giving  them  a  privilege  to 
protect  themselves  against  wrong ;  it  is  an  absolute  command  upon  them 
to  do  that  which  they  believe  to  be  wrong.  And  would  not  we  lose  our 
respect  for  that  society,  if,  after  struggling  so  long  for  conscience  sake 
through  every  difficulty  and  every  trial,  by  any  act  of  uncalled  for  oppress 
si«n,  we  compel  them  to  forsake  their  accustomed  ways,  and  to  turn  from 
the  paths  of  peace,  or  lay  a  destructive  grasp  on  their  domestic  joys  and 
social  happiness.  Then,  sir,  I  hope  that  we  shall  not  undertake  to  set  our* 
sielves  up  as  the  judges  of  their  consciences. 

But,  it  is  said  that  this  is  asked  of  us  by  the  Friends  as  a  class.  And, 
at  is  aflked,  shall  we,  in  this  land  of  equal  privileges,  set  up  one  class  with 
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privileges,  which  another  class  of  our  fellow  men  are  not  perniitted  to 
enjoy?  And  thug,  Mr.  Chairman,  by  attacking  our  prejudices,  and  by 
appealing  to  our  feelings  and  our  selfishness,  we  are  asked  to  compel  this 
body  of  men  to  do  that  which  they  believe  they  are  forbidden  by  their 
Creator  to  do.  But,  sir,  this  boon  is  not  asked  by  the  society  of  Friends 
as  a  class ;  it  is  asked  for  every  human  being  who  believes  that  the 
Almighty  has  forbidden  him  to  bear  arms.  It  is,  then,  only  lecognizing 
in  this  Commonwealth  of  Pennsylvania,  the  principle  that  every  mao 
shall  be  entitled,  not  only  in  a  place  of  worship,  to  adore  God  as  he 
pleases,  but  in  all  the  walks  of  life  to  carry  out  and  openly  to  illustrate 
the  creed  which  he  professes  openly  at  his  altar.  And,  sir,  is  it  for  the 
people  of  this  Commonwealth,  at  this  late  day,  to  deny  this  great  princi- 
ple ?  What  was  it  impelled  our  ancestors  to  forsake  their  homes,  to  aban- 
don their  firesides,  and  the  comforts  and  luxuries  of  European  life — to 
cross  the  broad  ocean  and  to  come  to  this  continent,  which  was  then  a 
wild  wilderness  of  savages,  where  the  war-whoop  resounded  in  their  ears  ? 
It  was  religious  liberty  ;  it  was  for  that  great  blessing  that  every  danger 
was  braved,  and  every  peril  fearlessly  set  at  naught.  Then  they  believed 
it  was  their  duty,  and  that  the  voice  which  commanded  them  onward, 
came  from  no  human  tongue ;  nothing  could  arrest  tlieir  career — no 
tempest  could  appal  them — the  tomahawk  lost  its  fears — they  believed 
that  the  voice  of  God  commanded  them  on,  and  they  went  boldly  forward. 
Are  these  the  principles  which  governed  them  ?  Look  at  the  laws  agreed 
upon  in  England  before  they  left  their  homes.  One  of  the  great  princi- 
ples to  which  they  there  pledged  themselves,  was  the  following,  viz  : 

'*  35  :  Law.  That  all  persons  living  in  this  province,  who  confess 
**  and  acknowledge  the  one  Almighty  and  Eternal  God  to  be  the  Creator, 
*'  upholder  and  ruler  of  the  world,  and  that  hold  themselves  obliged  in 
**  conscience  to  live  peaceably  and  justly  in  civil  society,  shall  in  no  way 
**  be  molested  or  prejudiced  for  their  religious  persuasion  or  practice  in 
**  matters  of  faith  and  worship,  nor  shall  they  be  compelled  at  any  time 
*-*  to  frequent  or  maintain  any  rehgious  worship-place  or  ministry  what- 
'*  ever." 

Then,  continued  Mr.  B.  the  great  doctrine  which  brought  them  across 
the  ocean  and  peopled  this  Commonwealth,  was  the  right  of  conscience, 
the  right  to  live  peaceably  in  a  civil  State  without  molestation  on  account 
of  their  religious  principles.  Are  we,  their  descendants,  ashamed  of  that 
great  principle  on  which  this  Commonwealth  was  settled  ?  Are  we  pre- 
pared to  say  that  we  will  abandon  the  good  old  ways  of  our  leathers  ;  that 
they  who  came  among  the  savages,  teaching  peace,  not  robbing  them  of 
their  soil,  but  purchasing  it,  and  teaching  them  justice  and  liberality — shall 
we,  I  ask,  who  are  their  peculiar  descendants,  declare  at  this  time  of  day 
by  a  Convention  of  Pennsylvania,  (if  it  should  be  ratified  by  the  people) 
that  this  principle  shall  now  be  obliterated  from  our  fundamental  code  * 

Mr.  Fuller  said,  he  was  opposed  to  the  amendment,  and  also  to  the 
report  of  the  standing  committee.  He  was  at  a  loss  to  conceive  how 
those  gentlemen  who  were  friendly  to  the  views  of  the  society  of  Friends, 
could  reconcile  to  themselves  what  they  asked  in  this  amendment. 
What  did  they  ask  for  ?  They  asked  to  be  exempted  from  the  obligation 
of  bearing  arms,  or  of  paying  an  equivalent  in  lime  of  peace.  In  time  of 
exigency  or  war  they  asked  for  no  exemption  whatever.     Now,   if 
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conteientious  scruples  existed  at  all  with  the  society  of  Friends,  those 
scruples  would  most  certainly  be  doubly  urgent  upon  them  to  ask  an  ex- 
emption from  all  equivalent  in  time  of  war ;  inasmuch  as  the  money  accru- 
ing  must  be  applied  to  repel  force  by  force — and  would  furnish  the  means 
hj  which  human  life  might  be  taken.  In  time  of  peace  they  ask  for 
txemption  when,  as  had  been  justly  obseived  by  the  gentleman  from  Lu« 
zenie,  the  money  would  be  applied  merely  in  making /^reparations  against 
any  foreign  invasion  or  insurrection.  It  was  simply  to  prevent  war ;  and 
d^ough  an  attempt  had  been  made  by  the  gentleman  from  the  city  of 
Philadelphia,  (Mr.  Biddle)  to  show  that  this  was  not  a  tax,  yet  all  fines 
and  forfeitures  went  into  the  general  funds  to  be  used  in  payment  of  all 
necessaiy  preparations  for  defence.  Where  then  was  the  difference  ? 
Could  there  be  any  ?  Had  the  gentleman  from  the  city  of  Philadelphia 
shown  that  there  was  any  ?  But  that  which  was  most  novel  to  him  (Mr. 
F.)  was,  that  these  persons  having  conscientious  scruples  against  bearing 
arms,  and  standing  in  the  position  of  a  privileged  class,  did  not  ask  for  any 
exemption  in  time  of  war.  If  they  had  conscientious  scruples  against 
taking  human  life,  why  not  ask  for  an  exemption  at  that  time,  when  the 
money  in  the  public  treasury  must,  of  necessity,  be  applied  to  such  pur- 
poses. He  presumed  that  would  be  inconsistent  with  what  they  had  here- 
tofore claimed,  and  with  what  they  claimed  at  this  time.  When  this 
question  had  first  come  up — when  the  society  of  Friends  as  well  as  another 
portion  of  the  citizens  of  our  Commonwealth,  claimed  a  change  in  the 
Constitution  in  respect  to  the  militia  trainings — in  order  to  meet  them  on 
^  ground  of  compromise,  and  to  settle  a  certain  great  fundamental  principle 
of  our  State,  that  a  well  regulated  militia  should  be  organized,  he  had 
offered  an  amendment  which  was  voted  down  yesterday.  He  well  knew 
that  it  would  be  voted  down,  but  still  he  had  felt  it  to  be  his  duty  to  place 
it  upon  record.  By  that  amendment  the , militia  was  to  be  enrolled  and 
organized  ;  but  the  disciplining  of  them  was  left  to  the  discretion  of  the 
Legislature.  That,  however,  was  not  satisfactory.  Yesterday,  the  gen- 
tleman from  the  city  had  preferred  the  words  of  the  old  Constitution.  So 
also  did  he,  (Mr.  F.)  They  were  admirably  adapted  to  the  purpose ;  they 
conveyed  the  proper  idea,  and  that  in  terms  so  brief,  yet  comprehensive, 
that  it  was  not  possible  for  any  man  to  misapprehend  them.  What  were 
they  ?  **The  freemen  of  this  Commonwealth  shall  be  armed  and  disci- 
plined for  its  defence."  This  was  the  whole  matter,  excepting  that,  in  a 
4iubsequent  paragraph  were  added  the  words,  '*Those  who  conscientiously 
scruple  to  bear  arms,  shall  not  be  compelled  to  do  so,  but  shall  pay  an 
equivalent  for  personal  service."  How  much  preferable,  continued 
Mr.  F.  were  these  words  of  the  old  Constitution,  to  the  words  which  the 
report  of  the  committee  proposed  to  substitute. 

The  report  of  the  committee,  it  was  true,  made  it  obligatory  to  enrol 
and  organize  the  militia,  and  to  discipline  them  when,  and  in  such  manner 
as  the  Legislature  might  hereafter  direct.  He  was  well  aware  that,  if  the 
report  of  the  committee  should  pass,  the  Legislature  would,  in  all  proba- 
bility, be  beset,  from  session  to  session,  with  applications  to  prevent  the 
disciplining  of  the  militia.  Applicants  for  this  object  (or  as  they  were 
commonly  called  "borers")  would  swarm  around  the  Oapitol  like  locusts 
in  the  land  of  Egypt,  and  a  great  portion  of  the  sessions  of  the  Legislature 
would  be  Uken  up  by  this  subject ;  and  although  these  people  were  in  a 
minority,  it  would  yet  be  in  their  power  to  harass  the  legislative  body 
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rery  much.    It  would  be  better,  therefore,  to  make  the  language  concla- 
sive.     Would  any  man  state  that,  under  the  Constitution  of  1790,  the  Le- 
gislature had  not  the  authority  to  say,  that  a  training  of  the  militia  should 
take  place  once  a  year,  or  once  in  fire  or  ten  years  ?     He  thought  not. 
The  Constitution  was  not  binding,  or  imperative,  in  this  particular ;  it 
was  left  discretional y  with  the  Legislature ;  and  we  found  from  various 
changes  made,  from  time  to  time,  by  the  Legislature  on  this  subject,  that 
they  never  considered  this  provision  as  obligatory.     In  reference  to  those 
militia  trainings,  a  great  deal  had  been  said  as  to  the  utility  and  the  abuses 
of  them.     The  worthy  President  of  the  Convention,  had  given  us  a  dole- 
ful picture  of  the  militia  trainings ;  and  speaks  of  the  vice,  debauchery,  and 
alljdnds  of  evils  which  result  from  them  in  the  eastern  part  of  the  State, 
or,  if  the  committee  pleased,  in  the  city  of  Philadelphia.     But  what  did 
that  prove  ?    Did  it  prove  that  there  was  a  deficiency  in  the  system  itself? 
He  ^Mr.  F.)  thought  not.     If  it  did,  we  might  also  complain  that  we 
found  equal  vice,  disorder,  immorality,  and  even  fraud,  at  the  polls  on  our 
election  days.     But  was  this  any  proof  that  the  election  laws  were  defec« 
live  ?     If  not,  why  meddle  with  them  ?     Had  it  been  pretended  by  any 
gentleman  in  this  Convention,  that  the  system  under  which  we  exercised 
the  free  right  of  suffrage  at  the  polls  was  so  defective,  that  it  ought  to  be 
remedied  or  abolished  ?     No.     So  far  as  his  knowledge  went,  and  speak- 
ing in  reference  to  the  militia  trainings  in  the  western  part  of  the  country, 
(the  city  and  county  of  Philadelphia  might,  of  course,  be  an  exception) 
he  would  say,  there  was  as  much  order  and  as  much  decorum  observed, 
as  on  any  other  occasion  where  so  great  a  number  of  people  were  congre- 
gated together.     And,  as  had  been  well  observed  by  another  intelligent 
gentleman  from  the   city  of  Philadelphia,  if  the  militia  trainings  were 
not  kept  up  in  some  degree — not  merely  by  an  organization  of  the  men, 
but  by  actual  discipline — the  probability  was  that  our  volunteer  corps 
would  go  down.     It  was  the  greatest  stimulant  to  good  behaviour  in  tne- 
volunteer  corps,  to  have  the  militia  contrasted  with  them.     Much  had 
been  said  as  to  the  inefilciency  of  the  militia,  and  the  President  of  the- 
Convention  had  stated  that,  in  order  to  make  efficient  soldiers,  it  was  ne- 
cessary to  put  them  in  full  practice,  not  only  by  drilling  them,  but  by  the 
actual  practice  of  killing  their  fellow-men.     He  (Mr.  F.)  did  not  know 
that  this  was  a  necessary  conclusion ;  but  it  was  certain  that  a  knowledge- 
how  to  handle  their  arms,  of  military  movements,  in  fact  a  proper  train- 
ing and  discipline  were  essentially  necessary,  if  called  out  to  the  defence 
of  their  country.     And  he  would  ask  the  honorable  gentleman.  Or  any 
other  member  of  this  committee,  whether  the  militia  could  not  be  as  well 
disciplined  as  the  volunteers  ?     Suppose  the  same  inducements  weie  to- 
be  held  out  to  the  militia,  that  were  held  out  to  the  volunteers ;-  would* 
they  not  have  an  additional  stimulus  ?     The  volunteer  corps  served  only 
seven  years  instead  of  twenty-five — the  period  during  which  our  citizens 
were  subject  to  service  in  the  militia.     This,  in  itself,  constituted  a  very 
great  inducement.     Give  to  the  militia  the  same  inducements,  and  he 
would  answer  for  it,  that  they  would  be  equal  to  the  volunteers.     The- 
natural  bravery  of  the  militia  was  equal  to  that  of  the  volunteers.     Could 
uniform  or  apparel  make  a  difference  in  the  courage  of  men?     All  that 
was  wanted  to  make  the  militia  fully  as  sffident  as  the  volunteers,  war 
to  give  to  them  equal  inducements.    Another  idea  which  had  occurred  to 
him  with  some  force  was  this ;  that  if  the  militia  should  be  abolished**-^ 
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-and  some  gentleman  here  seemed  anxious  that  such  a  step  should  be 
taken— the  probability  was  that  the  volunteer  corps  would  become  some- 
thing like  a  standing  army  in  the  Commonwealth.  Could  this  be  doubted 
when  the  advocates  of  the  volunteer  system,  had  urged  the  propriety  of 
abandoning  the  militia,  in  order  that  greater  aid  might  be  given  to  the 
Tolnnteers?  What  aid  was  intended  to  be  given  ?  Why,  the  intention 
was  to  pay  the  men  for  their  time  and  equipments.  This  would  place 
them  almost  on  the  same  ground  as  a  standing  army,  with  soldiers  regu- 
larly enlisted.  It  appeared  to  him  that,  if  the  militia  system  was  to  be 
done  away,  if  the  trainings  were  to  be  done  away,  and  the  volunteer  corps 
was  to  be  entirely  relied  on  for  the  defence  of  the  Commonwealth,  it 
would  be  found  impossible  to  dispense  with  the  services  of  that  corps  at 
anytime.  They  would  have  to  remain  in  perpetual  service.  There 
would  be  no  means  of  defence,  except  the  volunteer  corps,  and  to  them 
we  should  have  to  look  in  every  difficulty  or  emergency.  If  such  a  course 
was  to  be  pursued,  it  would  become  necessary  to  increase  the  pay  of  the 
Tolunteers.  The  inducements  must  be  increased  in  every  way,  in  order 
to  keep  up  the  corps,  and,  by  these  means,  they  would  in  fact  become  as 
expensive  to  the  Commonwealth  as  a  standing  army.  They  would  be 
no  more  efficient,  after  all,  than  a  well  trained  and  well  regulated  militia, 
as  appears  to  have  been  the  opinion  of  those  experienced  men  who  passed 
the  amendment  to  the  Constitution  of  the  UniteA  States,  which  declares 
explicitly,  and  in  language  not  to  be  misunderstood,  that  "a  well  regula- 
ted militia  being  necessary  to  the  security  of  a  free  State,  the  right  of 
the  people  to  keep  and  bear  arms  shall  not  be  infringed."  Could  any 
man  mistake  this  language  ?  Was  it  not  such  as  he  had  designated  it, 
language  too  plain  to  be  misunderstood  ?  Did  not  all  the  gentlemen  who 
heard  him  agree  that,  in  the  language  of  this  amendment,  a  well  regulated 
militia  was  necessary  to  the  security  of  a  free  State  ?  And  the  policy  of 
the  Commonwealth  ought  to  be,  that  every  man  should  keep  and  bear 
arms — that  he  should  be  considered  as  a  citizen-soldier,  because  it  is 
consistent  with  the  very  spirit  of  our  Government,  that  every  man  should 
feel  such  a  deep  personal  interest  in  it,  as  that  he  weuld  be  willing  to 
shoulder  his  musket,  at  any  time,  and  not  leave  it  to  his  neighbor  to  de- 
fend his  possessions,  or  the  country  which  has  given  him  birth.  This 
was  consistent  not  only  with  the  Constitution  of  the  United  States,  and 
with  the  act  of  Congress  passed  under  it,  but,  also  with  both  the  Consti- 
tutions of  Pennsylvania  of  1776  and  1790.  It  conveyed  clearly  the  idea 
«et  forth  in  the  few,  but  expressive  words  of  the  present  Constitution, 
which  he  had  before  quoted:  *'The  freemen  of  this  Commonwealth  shall 
lie  armed  and  disciplined  for  its  defence."  This  idea  also  had  struck 
his  mind  with  more  force  since  the  comparison  which  had  yesterday  been 
exhibited  by  the  gentleman  who  had  spoken  on  his  right,  and  on  re- 
'flection,  he  (Mr.  F.)  felt  thoroughly  convinced  that  the  old  Constitution 
was  best  adapted  to  convey  the  proper  meaning.  In  reference  to  the 
remarks  which  had  fallen  from  the  gentleman  from  Chester,  (Mr.  Darling- 
ton) as  to  the  inefficiency  of  the  militia  in  the  county  of  Chester,  he  (Mr. 
F.)  would  beg  leave  to  inquire  from  that  gentleman  what  degree  of  effi- 
ciency existed  among  the  volunteers  corps  of  that  county.  If  he  (Mr. 
F.)  was  correctly  informed,  there  existed  none.  It  was  true  the  gentle- 
man had  stated  that  they  lived  in  peace  and  harmony.  So  they  might. 
But  was  this  the  condition  of  things  in  every  portion  of  our  country  ?  The 
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pnce  of  human  liberty  was  a  continual,  and  never  ceasing  watchfulness ; 
and  every  people  who  would  preserve  their  liberty,  must  of  neceasity 
resort  to  it.  The  event,  of  which  information  had  just  been  received — ^he 
alluded  to  the  reported  capture  by  pirates,  off  the  Capes  of  the  Delaware , 
of  the  packet  ship  Susquehanna — furnished  us  with  ample  evidence  of 
the  necessity  of  preparing  for  war,  even  in  times  of  the  most  profound 
peace.  We  know  not  from  what  quarter  a  blow  was  to  be  expected,  nor 
at  what  moment  it  might  be  given  ;  nor  at  what  hour  we  might  be  caUed 
upon  to  repel  an  invasion.  In  the  instance  to  which  he  had  adverted, 
there  was  not,  as  he  understood,  a  ship  or  cutter  prepared  to  follow  and 
save  the  lives  of  our  fellow  citizens.  And  this  would  be  the  effect  in 
every  instance,  if  we  adopted  the  notion  that,  in  time  of  peace,  it  was  not 
proper  to  prepare  for  war.  In  his  opinion,  one  of  the  ver}*  best  means  of 
avoidingr  war  was  to  be  at  all  times  prepared  for  its  approach,  and  to  let  the 
world  know  that  we  were  prepared.  The  very  fact  would  frequently 
deter  an  enemy  from  invading  our  soil.  Let  us  always  be  prepared— let 
It  be  known  that  we  always  were  prepared ;  and,  probably,  by  these 
means  alone,  we  might  avoid  a  war  for  centuries  to  come.  Had  proper 
measures  been  resorted  to  by  the  city  of  Philadelphia,  to  guard  against 
such  a  possible  catastrophe  as  the  capture  of  the  ship  Susquehanna,  he 
doubted  much  whether  her  capture  would  ever  have  been  attempted.  He 
should,  therefore,  vote  against  the  amendment  of  the  gentleman  from 
Chester,  because  if  he  'Mr.  F.)  understood  iis  purport,  it  was  irreconcila- 
ble wiih  that  which  the  Friends  themselves  desired  to  have.  If  the 
Friends  did  wish  an  exemption  from  tines  in  time  of  peace,  they  wanted 
a  further  exemption— and  that  was,  an  exemption  from  the  payment  of 
an  equivalent  in  money  to  pay  men  for  killing  their  fellow  men.  If  they 
wanted  one,  they  wanted  the  other  also.  In  the  first  case,  ne  conscien- 
tious scruples  can  exist ;  but  in  the  second  case,  the  money  was  to  he 
applied  to  a  use  which  came  in  direct  conflict  with  their  conscientious 
scruples ;  and  thus  we  were  asking,  in  their  behalf,  for  that  which  could 
not  effect  their  conscientious  scruples,  whilst  we  passed  altogether  over 
that  which  appealed  directly  to  those  scruples.  The  Friends,  as  it  ap-> 
appeared  to  him,  complained  of  a  burden  imposed  upon  them  by  the  old 
Constitution  of  1790 ;  and  all  they  asked  was  to  be  exempted  from  that 
oarticular  burden.  Was  this  all  they  wanted  ?  If  so,  whv  not  be  satis- 
fied  when  the  objectionable  cUuse  was  struck  out  ?  But  gentlemen  on 
his  right  and  on  his  left,  rise  up  with  a  funher  claim  of  a  ver}'  strange 
character,  and  what  was  it  ?  It  was  a  claim  not  foanded  on  conscientious 
scruples  at  all — it  was  a  mere  matter  of  dollars  and  cents.  Consdence 
could  have  no  concern  in  it.  What!  to  claim  exemption,  in  time  of 
peace,  from  bearing  arms  or  paying  an  equivalent  therefor — and  to  be 
willins  only  in  time  of  exigency  or  war  to  pay  that  equivalent,  which 
they  knew  would  be  applied  for  the  express  purpose  of  taking  the  lives  of 
their  fellow  men  !  This  they  were  willing  to  pay  for.  Was  not  this  the 
inference,  and  the  only  inference  which  could  be  drawn  from  the  pre* 
mises  ? 

Mr.  Darlington  rose  to  explain.  The  gentleman  from  Fayette,  (Mr. 
Fuller)  had  been  incorrectly  informed  in  some  paniculars.  He  (Mr.  F.) 
was  himself  a  native  of  Chester  county  :  and  the  fact  was  that  there  were 
volunteer  corps  there  as  well  organized,  trained  and  disciplined,  as  any 
similar  corps  in  the  county  of  Fayette.    The  Chester  county  volunteenr 
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had  ierved  during  the  late  war.  He  (Mr.  D,)  would  only  add  that  the 
high  spirit  existing  among  them  at  this  time,  was  not  to  be  ascribed  to 
the  presence  of  any  militia  in  that  county. 

Ml.  Fuller  resumed.     He  was  happy  to  hear  this  explanation,  as  he 
was  ignorant  of  the  facts  which  had  been  stated. 

Mr.  Martin,  of  Philadelphia  county,  expressed  his  surprise  at  the 
character  of  the  remarks  that  had  fallen  from  the  gentleman  from  Fayette, 
(Mr.  Fuller.)     It  was  his  (Mr.  M's.)  intention  to  show,  or  rather  attempt 
10  show,  before  he  resumed  his  seat,  that  he  and  those  who  advocated  the 
non-compulsion   of  men   to  bear  arms  who  entertained  conscientious 
scruples  against  doing  so,  were  consistent  in  every  sense  of  the  word.. 
The  application  of  the  amendment  now  before  the  committee,  was  not  to  be 
confined  to  any  particular  class  or  set  of  men  in  the  Commonwealth,  but 
to  men  of  all  classes,  who  had  conscientious  scruples  in  reference  to 
bearing  arms.     When  a  gentleman  made  any  remarks  which  had  a  direct 
bearing  upon  himself,  (Mr.  M.)  he  certainly  was  entitled  to  say  something 
in  reply  to  them.     He  would  then  remark,  as  he  had  already  done  on  a 
former  occasion,  that  neither  he,  nor  any  of  those  whom  he  knew  to 
entertain  conscientious  scruples  on  this  subject,  desired  any  exclusive 
privileges.     They  merely  wanted  that  in  a  time  of  profound  peace,  no 
citizen  should  be  compelled  to  bear  arms,  or  to  pay  an  equivalent  therefor. 
When  it  should  be  in  order,  and  he  believed  it  was  now,  he  would  move 
to  strike  out  of  the  amendment,  the  words — **  Those  who  conscientiously 
scruple  to  bear  arms,"  &c.  and  to  insert  in  lieu  thereof,  that  "No  freeman 
of  the  Commonwealth  shall  be  compelled  to  bear  arms,  nor  pay  an  equiv- 
alent therefor,  except  in  times  of  exigency  or  war."     A  large  portion  of 
the  citizens  of  Pennsylvania  had,  within  the  last  few  years  past,  clearly 
and  unequivocally  evinced  by  the  course  which  they  had  taken  in  respect 
to  militia  trainings,  that  they  are  not  necessary  in  a  time  of  profound 
peace.     The  gentleman  from  Fayette,  (Mr.  Fuller)  remarked   that  we 
asked  to  be  excused  in  times  of  peace,  and  said  nothing  about  war ;  that 
this  was  evidence  of  our  inconsistency,  and  that  we  entertaiaed  no  consci- 
entious  scruples.     Now  he,  (Mr.  M.)  begged  to  say  that  we  did  not  want 
these  conscientious  scruples  to  be  brought  into  this  clause  in  any  way  or 
form  whatever.     He  ha'i,  on  a  former  day,  stated  that  the  oppression, 
perplexity  and  misery,  under  which  the  society  of  Friends  labor,  was  from 
a  clause  in  the  Constitution  of  1790,  exempting  those  from  duty  who 
entertained  conscientious  scruples  in  relation  to  bearing  arms.     Here, 
then,  was  the  difficulty.     A  great  deal  of  prejudice  had  been  gotten  up 
against  them,  and  continued  up  to  this  time.     It  was  said  that  because 
they  were  rich,  they  were  not  to  be  compelled  to  fight,  and  that  the  poor 
man  had  to  fight  their  battles.     Now,  what  the  Friends  desired,  was  to 
get  rid  of  this  charge — of  the  unjust  imputation  which  rested  against  them. 
If  the  committee  fully  understood  what  was  asked  for,  he  was  sure  that 
they  would  not  charge  the  Friends  with  requiring  them  to  grant  exclusive 
privileges.     They  neither  desired  nor  expected  any  exceptions  to  be  made 
in  their  favor.     But  would  gentlemen  tell  him  that  the  Friends  were  the 
only  men  who  wished  to  be  relieved  from  militia  musters  in  a  time  of 
peace  ?     He  could  assure  the  Convention  they  were  not,  and  that  it  was 
the  opinion  of  every  reflecting  man  they  should  be  abolished.     Although 
there  were  many  gentlemen  here  who  well  understood  military  tactics. 
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yet  none  of  them  had  ventured  to  show  that  musters  were  of  any  benefit 
Indeed,  we  had  been  told  quite  the  contrary  ;  aud  one  gentleman,  who 
had  had  some  experience  in  military  affairs,  declared  that  there  was  much 
more  trouble  in  getting  a  man  to  unlearn  what  he  had  learnt,  than  to  learn 
what  he  should  really  kno>v.  He,  (Mr.  M.)  would  ask  if  this  was  not  the 
opinion  of  the  committee,  and  of  the  people  of  the  Commonwealth  gener- 
ally ?  Why,  he  asked,  in  a  time  of  profound  peace,  should  we  keep  up  an 
oppression — a  practice  known  to  operate  as  an  oppression  ?  After  fifty 
years  experience,  not  one  solitary  instance  of  good  could  be  shown  to 
have  been  produced  by  it.  He  had  nothing  to  say  against  making  it 
obligatory  for  men  to  be  organized  and  enrolled — to  be  armed  for  their 
own  defence.  It  was  perfectly  right  that  all  free  citizens  should  be  armed 
for  that  purpose.  Who  doubted  it  ?  He  did  not  think  it  necessary  to 
occupy  more  of  the  time  of  the  committee  than  to  enforce  what  he  had 
already  stated  in  reference  to  the  wishes  of  the  society  of  Friends,  of 
which  he  was  formerly  a  member.  He  knew  something  of  their  senti- 
ments, and  that  they  wished  to  be  relieved,  as  they  thought  their  fellow 
citizens  might  be,  no  matter  what  might  be  their  religious  opinions— 
from  attending  militia  musters  on  condition  of  their  paying  an  equivalent. 
]Mr.  M.  then  moved  to  amend  the  section  by  striking  out  all  after  the  word 
**law,"  in  the  third  line,  and  inserting  the  following: 

«•  No  freeman  shall  be  compelled  to  bear  arms,  nor  pay  an  equivalent 
therefor,  except  in  times  of  exigency  or  war." 

Mr.  Porter,  of  Northampton,  said  he  could  not  vote  for  the  amend- 
ment. He  thought  that  we  were  going  too  much  into  detail,  and  inter- 
fering with  that  which  should  be  left  to  the  Legislature.  The  object 
which  he  had  in  rising  was  not  to  make  a  speech,  but  merely  to  correct 
an  error  into  which  the  gentleman  from  Fayette,  (Mr.  Fuller)  had  fallen, 
in  relation  to  what  the  society  of  Friends  asked  for.  They  asked 
for  an  entire  exemption,  as  a  matter  of  right,  and  not  of  privilege,  on  the 
ground  of  the  right  of  conscience,  which  was  perfect  and  inalienable. 
The  society  required,  not  a  partial,  but  an  absolute  release  from  bearing 
arms.  The  committee  had  now  the  subject  before  them,  and  they  could 
not  run  counter  to  the  requirement  of  the  Constitution  of  the  United 
States.  No  exemption  could  be  granted,  except  in  times  of  peace,  and 
the  committee  was  not  willing  to  go  farther.  Now,  this  was  not  all  that 
the  society  asked  by  the  amendment  under  consideration  ;  but  it  was  all 
that  .would  be  granted  to  them.  The  chief  purpose  he  had  in  view  when 
he  rose,  was  to  state  what  was  the  view  entertained  by  the  society  of 
Friends.  If  they  should  not  get  all  they  asked  for,  yet  an  exemption,  as 
far  as  granted,  ^vould  be  a  considerable  relief  to  them,  as  all  could  not  be 
demanded  as  a  matter  of  right.  So  far  as  individually  concerned,  he 
stated,  after  having  had  a  conversation  with  some  gentlemen,  that  he 
supposed  their  advocates  heie  would  be  satisfied  if  the  clause  should  be 
stricken  out,  which  operated  oppressively.  It  seemed  that  what  he  had 
before  said  on  the  subject,  had  been  misunderstood,  but  the  misappre- 
hension was  corrected  at  the  time  by  the  delegate  from  the  county  of 
Chester,  (Mr.  Dailington.)  His  opinion,  at  this  time,  was  that,  perhaps, 
the  object  might  have  been  obtained,  by  leaving  the  matter  to  the  Legis- 
lature. Individually,  he  was  satisfied  that  great  practical  good  was  to  be 
obtained  from  the  Legislature,  by  striking  out  the  provision.     He  con* 
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fessed  that  he  did  not  entertain  that  fear  of  the  Legislature  doing  wrong, 
which  some  gentlemen  appeared  to  feel.  He  (Mr.  P.)  did  not  imagine 
that  his  plain  friends  would  be  quite  as  formidable  a  band  of  boreis  as  the 
gentleman  from  Fayette  (Mr.  Fuller)  seemed  to  think  they  would.  But 
he  (Mr.  Porter,)  had  not  had  so  much  legislative  experience  as  some  other 
gentlemen,  still  he  did  not  believe  that  any  member  would  permit  any  thing 
of  this  sort  to  operate  on  his  mind,  and  induce  him  to  abandon  his  duly  at 
the  solicitation  of  any  body  of  men.  The  human  mind,  however,  was 
differently  constituted,  and  what  operated  on  one  man,  did  not  on  another. 
Did  we  not  find,  although  peisecution  had  driven  our  ancestors  from 
the  shores  of  Europe  to  this  country,  in  order  that  they  might  enjoy 
the  rights  of  conscience — these  very  men  denying  to  those  who  had 
followed  them  the  rights  of  conscience.  The  Puritans  of  New  Eng- 
land-—men  of  as  much  purity,  honesty  and  worth,  as  ever  lived,  when 
they  landed  on  our  shores  avowed,  that  every  Roman  Catholic,  or 
Quaker,  who  should  be  found  within  their  bounds,  should  be  put 
to  death.  Yet,  we  found  the  Roman  Catholic  Colony  of  Maryland, 
and  the  Quaker  Colony  of  Pennsylvania,  the  first  to  proclaim  reli- 
gions toleration  in  North  America.  It  was  a  singular  fact,  that  those 
who  fled  for  conscience  sake,  were  the  most  prescriptive  of  any  set  of 
people  that  came  to  this  country.  His  belief  was  that  no  sect  who  do 
entertain  conscientious  scruples  themselves,  would  refuse  to  respect  those 
of  others.  He  was,  therefore,  not  afraid  that  the  Legislature  would  not 
respect  the  rights  of  the  petitioners.  For  his  own  part,  he  was  perfectly 
willing  to  leave  the  decision  of  the  question  in  their  hands,  to  decide  upon 
it  as  they  might  think  right.  He  did  not  wish  the  insertion  of  a  provis- 
ion in  the  Constitution,  to  dispense  with  militia  training.  The  delegate 
from  Fayette,  (Mr.  Fuller)  had  observed  that  if  militia  training  should 
be  put  down,  the  volunteer  system  would  likewise  be  extinguished. 
Now,  what  he  (Mr.  P.)  wished  to  do,  was  to  put  it  in  the  power  of  the 
Legislature  to  keep  up  such  an  armed  force  as  circumstances  might  render 
necessary.  He  w-as  for  leaving  the  whole  matter  to  the  Legislature,  who 
would,  of  course,  adapt  their  legislation  to  the  exigencies  of  the  times. 
He  confessed  he  was  wholly  at  a  loss  to  see  the  distinction  drawn  by  the 
gentleman  from  Fayette,  between  the  militia  and  volunteers,  uniformed  or 
ununiformed.  He  (Mr.  P.)  thought  the  term  ''mihtia,"  applied  to 
every  citizen  soldier.  In  his  judgment,  the  defence  of  the  country  should 
be  committed  to  every  man  who  did  not  entertain  conscientious  scruples 
to  uniform  and  arm  himself.  We  should  then  have  a  body  of  meii  who 
would  act  efficiently,  keep  together,  and  be  of  essential  service  in  the 
time  of  danger.  He  had  been  told  that  an  arrangement  of  this  kind  was 
adopted  in  some  of  the  States.  He  would  have  every  man,  except  those 
who  had  conscientious  scruples,  uniform  himself.  Let  it  be  a  uniform  of 
Pennsylvania,  so  that  when  you  go  to  any  part  of  the  State,  you  find  the 
militia  all  dressed  alike.  Let  every  man,  when  he  arrives  at  the  age  of 
twenty-one,  uniform  and  arm  himself  in  the  manner  universally  adopted 
throughout  the  Commonwealth.  If  this  were  done,  the  volunteer  system 
might  be  entirely  dispensed  with,  because  the  whole  community  would 
be  armed.  He,  himsetf,  had  not  had  much  experience  as  a  citizen 
soldier ;  but  he  had  been  in  command  of  militia,  and  always  found  that  a 
man  dressed  in  a  uniform  coat,  could  be  better  drilled  than  if  he  were  not. 
They  learned  their  discipline  much  quicker,  when  in  the  garb  of  a  soldier ; 
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and  they  would  not  meet  the  charge  of  the  beyonet,  unless  they  felt  that 
those  along  side  of  them  were  soldiers.  This  had  been  the  feeling  at  all 
times.  It  was  wholly  immaterial  what  the  uniform  was,  if  the  men  were 
all  clothed  alike,  even  if  they  wore  the  grey  roundabout  which  was  worn 
during  the  last  war,  it  would  do  equally  as  well  as  that  which  might  be 
much  more  costly.  He,  however,  found  himself  wandering  from  the 
subject.  He  would  now  conclude  by  saying  that  it  would  be  better  not  to 
insert  any  thing  in  the  Constitution  rendering  it  compulsory  to  dispense 
with  militia  musters.  The  Leerislature  should  be  left  free  to  act  accord- 
ing  to  the  exigencies  of  the  times.  If  the  militia  must  be  mustered,  let 
i:  be  done  once  in  three  or  five  years. 

Mr.  M'Cahrn,  of  Philadelphia  county,  said  that  when  that  blessed 
era  should  arrive,  when  peace  would  be  proclaimed  among  all  the  nations 
of  the  earth,  it  might  then  do  to  turn  their  swords  into  plough  shares, 
and  spears  into  pruning  hooks.  It  would  be  time  enough  then  to  adopt 
that  course.  The  subject  under  consideration  was  one  in  which  the 
consciences  of  men  were  deeply  concerned ;  but  his  opinion  w-as,  that  we 
should  take  special  care  that  we  did  not,  in  our  strict  regard  for  the  rights 
of  conscience,  violate  and  outrage  the  laws  of  humanity.  He  believed 
that  nine-tenths  of  the  world  entertain  no  conscientious  scruples  against 
defending  their  countiy.  While  this,  then,  was  the  general  feeling  among 
mankind,  it  would  never  do  for  a  single  Commonwealth  like  Pennsyl- 
vania to  declare  that  any  of  its  citizens  should  be  exempted  fiom  the  patriot^ 
!c  duty  of  defending  their  soil.  He  maintained  that  it  was  the  duty  of  every 
good  citizen  to  protect  his  country  in  the  time  of  danger.  What  had  human 
law  been  instituted  for,  but  for  the  mutual  protection  of  communities  ?  And 
how  were  they  to  be  carried  into  effect,  but  by  the  acquiescence  and 
Assistance  of  every  man  ?  He  contended  that  in  peace  it  was  good  policy 
TO  be  prepared  for  war,  and  that  danger  was  less  likely  to  occur  when  • 
J  eople  were  prepared  to  meet  it.  The  gentleman  from  Fayette,  (Mr. 
Fuller)  had  fully  illustrated  this  position  by  reference  to  the  report 
«  f  the  packet  ship  Susquehanna  having  been  captured  by  a  piratical 
schooner.  By  way  of  argument,  let  it  be  supposed  that  the  owners  of 
thai  vessel  entertained  conscientious  scruples  against  putting  arms  into  the 
hands  of  the  crew  that  they  weie  without  any;  and  that  they,  with  all 
The  passengers,  should  be  murdered,  would  not  the  law  of  humanity 
interpose  itself  against  these  conscientious  scruples  f  He  thought  it  would. 
He  conceived  it  to  be  a  duty  we  all  owed  to  ourselves — to  the  whole 
community,  to  provide  the  means  of  defence,  and  to  exempt  none  from 
participating  in  it.  Much  had  been  said  against  the  militia.  It  was 
true  that  in  the  militia  trainings,  there  had  been  enacted  many  disgraceful 
scenes.  And  in  that  section  of  the  State  from  which  he  came,  the  militia 
svstem  was  very  unpopular.  He  knew  that  he  should  obtain  no  credit, 
if  he  were  to  attempt  to  defend  what  had  happened.  Hut,  the  truth  was, 
and  it  ought  not  to  be  disguised,  that  it  was  not  those  who  did  attend  the 
musters,  but  those  who  did  not,  who  brought  odium  upon  the  militia,  by 
paying  liberally  to  get  offensive  oHiccrs  elected.  For  instance,  in  the 
case  of  Colonel  Pluck,  who  was  not  a  man  to  muster,  yet  many  who  did 
not  muster  themselves,  paid  liberally  to  have  him  elected.  He  (Mr. 
M'Cahen)  knew  many  who  wished  to  get  rid  of  the  system,  by  bringing 
ridicule  on  it,  who  paid  their  twenty  and  fifty  dollars  each.  But  the  mili- 
tia had  been  spoken  slightingly  of  by  the  Pietident  of  this  ConTention,  who 
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remarked  that  the  people  would  as  soon  see  Col.  Pluck  in  the  Consti- 
tution, as  the  militia.  He  (Mr.  M'C.)  would  take  the  ground  of  the 
gentleman  from  Northampton,  (Mr.  Porter)  and  say  that  the  militia, 
would  in  future  be  found  to  be  as  it  had  been  heretofore,  the  main  stay 
and  prop  of  the  country.  If  history  told  the  truth,  the  militia  of  William 
Penn  had  distinguished  themselves  by  their  bravery  in  defending  their 
country.  Who  were  those  men  who  achieved  the  victory  at  New 
Orleans,  but  the  Kentucky,  Tennessee  and  New  Orleans  militia  ?  It 
was  they  who  beat  the  trained  bands  of  Europe — men  who  had  a  hun- 
dred times  bravely  marched  up  to  the  cannon's  mouth.  Yes !  these 
highly  disciplined  troops  were  defeated  by  raw  militia.  It  was  the 
militia,  then,  that  had  gained  such  immortal  honors  for  their  country. 
It  had  been  a  practice  of  the  regular  soldiery,  as  well  as  others,  to  speak 
contemptuously  of  the  militia ;  but,  in  the  time  of  war  they  did  not  use 
the  same  language.  With  regard  to  the  digraceful  proceedings  which 
had  grown  out  of  some  of  the  militia  musters  at  Bush  Hill,  they  only 
went  to  show  the  inefficiency  of  the  civil  law.  It  was  the  duty  of  those 
entrusted  with  the  laws,  to  put  them  in  force.  And  they  ought  to  have 
put  a  atop  to  these  iniquitous  scenes,  not  by  ridicule,  but  by  doing  what 
was  adequate  to  the  emergency.  Other  riots  and  tumultuous  assembla- 
ges had  taken  place,  relative  to  abolition,  and  the  conducting  of  slaves  to 
prison.  Now,  he  would  ask  if  these  conscientious  scruples  of  the  peace^ 
loving  kind,  respecting  which  so  much  had  been  said,  had  not  had  some 
agency  in  producing  them  ?  The  ancestors  of  William  Penn  had  gained 
the  grant  of  land  on  which  we  reside,  from  their  military  ancestors. 
They  took  the  wilderness  at  the  price  of  blood,  and  were  willing  to  take 
the  soil,  bloody  as  it  was,  to  found  a  community  of  peace.  The  laws  of 
conscience,  and  the  operation  of  conscience,  in  individuals,  was  not 
understood.  He  approved  of  the  language  of  his  colleague,  (Mr.  Martin) 
that  none  should  be  compelled  to  bear  arms  in  time  of  peace,  but  he 
did  not  think  that  such  an  amendment  should  be  placed  in  the  Consti- 
tution. He  thought  that  we  should  be  prepared  for  war  in  times  of  peace ; 
and  that  the  best  way  to  keep  peace,  was  to  be  always  ready  for  war. — 
He  hoped  that  neither  the  amendment,  nor  the  amendment  to  the  amende 
ment,  would  be  adopted.  The  recent  circumstances  that  had  occurred 
on  our  coast,  ought  to  operate  as  a  salutary  admonition  to  us,  and  show 
that  we  should  ever  be  ready  for  self-defence.  That  all  our  ports  and 
merchant  vessels  should  be  defended,  or  rather,  prepared  for  the  means 
of  defence.  Every  man  should  be  a  citizen,  and  every  citizen  a  soldier ; 
and  then  he  would  be  best  able  to  protect  his  country,  and  his  own 
property. 

Mr.  Bell,  of  Chester,  requested  of  the  gentleman  from  the  county  ot 
Philadelphia,  to  withdraw  his  amendmont,  until  the  vote  should  have 
been  taken  on  this  amendment. 

Ml.  CuMMix,  of  Juniata,  said  he  rose  to  make  a  few  remarks  on  the 
question  then  before  the  committee,  which  had  once  been  solemnly 
settled,  and  now  had,  by  some  extraordinary  circumstance  or  another, 
came  up  again  for  its  decision.  The  gentleman  from  the  county  of 
Philadelphia,  (Mr.  Brown)  had  moved  an  amendment  to  strike  out 
the  clause  excusing  a  man  from  militia  duty  on  account  of  consci- 
entious scniples,  which  was  adopted  by  a  vote  of  79  to  23.     How,  he 
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asked,  had  the  matter  been  hrouorhtiip  again,  after  being  tlius  decided,  but 
by  the  gentleman  from  Chester?  That  gentleman  had  iniroduceii  it  as 
though  the  right  which  the  petitioners  claimed,  or  set  up  rather,  bnionged 
to  them  exrlusively.  Gentlemen  had  here  said  that  there  were  many  fi^htini; 
jnen  among  the  Quakers.  He  (Mr.  C.)  saw  none  here,  but  he  had  heard 
thom  make  a  good  deal  of  noise.  CJentlcmen  had  misunderstood  the  grant 
of  William  Penn.  They  could  not  overthrow  Holy  Writ  and  the  ricrhL« 
of  conscience ;  for,  the  rights  of  conscience  depend  on  Holy  Writ.  He  fully 
agreed  with  his  friend  from  Luzerne,  (Mr.  Woodward)  who  hail  remarked 
that  there  coidd  lie  no  rights  of  consitience  against  the  government  of  a 
State.  The  gentleman  from  Chester,  (Mi  Darlington)  had  said  much  in 
respect  to  the  charter  of  William  Penn,  as  conferring  upon  the  society  of 
Friends  what  they  were  now  seeking  for.  He  (Mr.  C.)  maintained  that 
there  was  not  a  particle  of  evidence  to  be  gleaned  fiom  the  instrument 
which  woidd  make  out  a  case  for  them.  He  did  not  meaii^  to  condemn 
the  speech  of  the  delegate  from  Chester,  altogether.  He  (Mr.  C.)  did 
not  profess  to  be  a  classical  scholar,  but  he  had  read  several  tilings  in 
history,  which  were  applicable  on  the  present  occasion.  For  instance, 
he  had  read  of  Rome  being  saved  by  the  cackling  of  a  goose.  Now, 
literally,  there  was  nothing  more  meant  by  it,  than  he  conceived  there 
was  by  Penn's  charter,  in  reference  to  the  exemption  claimed  by  the 
Quakers.  He  had  read  of  Coriolanus,  who  deserted  Rome,  and  led  the 
whole  Volscian  army  against  it,  and  a  request  being  made  by  the  ladies 
and  matrons  of  Rome  that  Coriolanus  would  spare  it,  he  gave  way  to  the 
solicitations  of  his  mother,  and  told  her  that  she  had  saved  Rome,  but 
■destroyed  her  son.  Now  he  (Mr.  Cummin)  thought  the  gentleman  from 
Chester,  (Mr.  Darlinjrton)  was  in  a  similar  position  to  f Coriolanus,  for  he 
had  tried  to  save  the  Quakers,  while  he  had  ilostroyed  himsell'. 

What  right  has  any  individual  to  claim  exemption  from  military  ser» 
vice  ?  All  citizens,  of  whatever  class  or  country,  are  bound  to  take  up 
arms  against  the  public  enemies,  and  to  pursue  and  destroy  them.  I  will 
not  give  gcndemen  very  line  language  ;  hut,  sir,  I  will  stick  to  the  words 
of  my  text.  In  the  original  grant  to  Penn,  from  which  he  derived  all 
his  authority,  he  and  his  assigns  are  specially  empowered  to  levy  forces 
for  the  protection  of  the  country  from  barbarous  tribes,  and  from  "  pi- 
rates ;"  and,  sir,  one  of  our  Philadelphia  ships  has  just  been  taken  by 
pirateSf  with  some  of  these  very  non-combatant  friends  on  board.  I  will 
road  this  passage  from  the  1  Cth  section  of  the  charier  granted  to  W^il* 
liamPenn:  **And  because,  in  so  remote  a  country,  and  situate  near  so 
many  barbarous  nations,  tlic  incursions  as  well  of  the  savages  themselves, 
as  of  other  enemies,  pirates  and  robbers,  may  probably  be  feared: 
therefore,  we  have  given,  and  for  us,  our  heirs,  etc.,  do  give  power  to  said 
William  Penn,  his  heirs,  «tc.,  by  themselves,  or  their  captains,  or  other 
officers,  to  levy,  muster,  and  train  all  sorts  of  men,  of  what  condition,  or 
wheresoever  born,  in  the  said  province  of  Pennsylvania,  for  the  time 
being ;  and  to  make  war,  and  to  pursue  the  enemies  and  robbers  afore- 
said,  as  well  by  sea  as  bv  land ;  vea,  even  without  the  limits  of  said 
provmce ;  and  by  God's  assistance,  to  vanquish  and  take  them,  and  bein^ 
taken,  to  put  them  to  death,  by  the  laws  of  war,"  <kc. 

How  will  gentlemen  get  clear  of  these  clauses  ?  Here  are  facts  and 
principles  which  cannot  be  contradicted.     Gentlemen  have  taken  three 
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grounds  on  whieh  they  claim,  for  the  friends,  and  others  who  have  8cru« 
plea,  exemption  from  all  military  duty,  or  from  paying  an  equivalent  for 
personal  service.  In  the  first  place,  they  maintain  that  all  wars  and  fight- 
ings are  ^ti- christian.  In  the  second  place,  they  claim  that  the  example 
and  precepts  of  Christ,  the  divine  founder  of  our  religion,  are  opposed 
to  war ;  and,  third,  they  rest  their  claim  upon  Penn*s  grant  of  liberty  of 
conscience  to  all  citizens  and  inhabitants  of  Pennsylvania.  Now,  I  can 
disprove  all  these  positions  against  any  arguments  that  learned  gentle- 
men can  bring  to  their  support.  I  will  read  from  the  Charter  of  privi- 
leges granted  by  William  Penn,  and  see  what  it  says,  and  compare  it 
with  the  claim  set  up  in  the  Friends*  memorial.  '*  Because  no  people  can 
be  truly  happy,  though  under  the  greatest  enjoyment  of  civil  liberties,  if 
abridged  of  the  freedom  of  their  consciences,  as  to  their  religious  pro- 
fession and  worship ;  and  Almighty  God  being  the  only  Lord  of  con- 
science, father  of  lights  and  spirits,  and  the  author,  as  well  as  the  object^ 
pf  all  divine  knowledge,  faith,  and  worship,  who  only  doth  enlighten  the 
mind,  and  persuade  and  convince  the  understandings  of  the  people,  I  do 
hereby  grant  and  declare,  that  no  person  or  persons,  inhabiting  in  this 
province  or  territories,  who  shall  confess  and  acknowledge  Almighty  God 
the  creator,  upholder,  and  ruler  of  the  world ;  and  profess  him  or  them- 
selves obliged  to  live  quietly  under  the  civil  government,  shall  be,  in  any 
case,  molested  w  prejudiced,  in  his  or  their  person  or  estate,  because  of 
his  or  their  conscientious  persuasion  or  practice,  nor  be  compelled  to  fre- 
quent or  maintain,  any  religious  worship  place,  or  ministry,  contiary  to 
his  or  their  mind  ;  or  to  do  or  suflfer  any  other  act  or  thing  contrary  to 
their  religious  persuasion." 

This  is  nothing  more  than  a  guaranty  of  conscience  to  all  citizens  in 
regard  to  their  mode  of  worship.  It  says  to  them  that  they  may  worship 
the  Almighty  according  to  their  own  conscience,  and  exercise  their  reli- 
gion without  molestation  ;  that  they  shall  not  be  compelled  to  go  to  any 
church, — to  conform  to  any  mode  of  worship  which  they  do  not  approve, 
—to  build  any  house  of  worship,— or  pay  any  tax  for  the  support  of  any 
established  religion.  So  far  the  grant  goes,  and  no  further  ;  and  this  is 
as  far  as  we  can  go,  in  granting  to  any  sect  the  freedom  of  conscience. 
This  is  all  that  they  can  claim,  or  that  we  can  grant.  The  16th  section 
of  the  royal  charter  granted  to  William  Penn,  makes  it  the  duty  of  ereiy 
citizen  of  Pennsylvania,  to  make  war  upon  enemies,  pirates  and  robbers, 
by  land  as  well  as  by  sea,  and  pursue  them  even  without  the  limits  of 
the  province,  and  kill  them.  This  charter  makes  every  citizen  a  soldier. 
The  argument  of  the  gentleman  from  Chester  was  very  able,  but  it  was. 
without  foundation.  We  have  an  account  of  a  master  builder,  who> 
founded  his  house  upon  a  rock,  upon  which  the  winds  blew,  and  the 
storms  came,  but  yet  it  remained  unshaken  upon  its  firm  foundation ;  but 
it  is  related  of  the  building  of  another  man,  that  it  was  erected  on  the 
sand,  and  t|iat  it  fell  before  the  storm  and  fiood,  just  as  the  argument 
fell  which  ^e  gentleman  from  Chester  yesterday  raised.  He  said  that 
the  Friends  had  certain  rights,  and  upon  thai  assertion  he  went  on  to  build 
without  the  foundation  of  proof  and  evidence.  Again  he  would  refer  to 
their  memorial,  to  show  off  what  they  claimed.  They  claim  the  right  of 
**  inculcating*'  their  faith  upon  all  men.  What  is  the  meaning  of  Uiis 
word  ?    I  would  ask  the  learned  gentelman  from  Chester,  if  he  was  still 


174  PROCEEDINGS  AND  DEBATES. 

in  his  seat ;  and  I  am  sorry  that  he  is  not,  for  I  am  opposed  to  all  those 
principles  which  lead  men  to  desert  their  posts. 

Here  Mr.  C.  read  an  extract  from  the  memorial  of  the  society  of  Friends, 
which,  he  contended,  went  to  show  that  the  Friends  are  not  ordy  bent  upon 
relieving  themselves  from  all  military  duty,  but  that  they  are  determined 
to  exert  all  their  influence  for  the  purpose  of  *'  inculcating"  their  doc- 
trines upon  others.     They  admonish  all  others  not  to  perform  military 
service,  nor  to  pay  an  equivalent  for  it.     They  are  not  content  with  refus- 
ing themselves,  but  they  encourage  others  to  refuse  to  pay  taxes.     I  took 
a  book  from  the  library  the  other  day, — Gordon's  History  of  Pennsylva- 
nia,— which  throws  much  light  upon  this  subject     When  I  went  to  ob- 
tain it  again,  I  found  that  a  gentleman  had  taken  it  out,  and  upon  further 
inquiry,  that  he  had  mislaid  it.     So  I  cannot  bring  the  book  before  you, 
but  I  carry  enough   of  it,  for  my  purpose,  in  this   old  brain  of  mine. 
This  doctrine   of  '*  inculcating"  their  aversion   to  the  defence  of  the 
country,  upon  others,  they  begun  to  practice  at  a  very  early,  and  in  a 
very  interesting  period  of  our  history.     We  may  go  back  to  the  old 
French  war,  and  shall  find  that  the  opposition  of  the  Friends  to  the  military 
system  was  then  very  conspicuous.     They  then  opposed  the  prepara- 
tions   for   the    war,  and    endeavored  to  embarrass  the  province  in  its 
means  of  defence.     The  Friends,  as  they  called  themselves, — and  they 
had  done  well  to  take  that  name, — and  they  may  be  friends  to  each  other, 
—proved  themselves,  at  that  time,  enemies  to  the  government  to  which 
they  owed  all  their  safety  and  protection.     When  the  colony  was  at  war 
with  the  French  and  their  savage  allies,  they  **  inculcated"  upon  those 
around  them,  and  under  their  influence,  the  duty   of  withdrawing  them- 
selves from  the  public  service.     It  was  argued  by  the  gentleman  froto 
Philadelphia,  (Mr.  Chandler)  that  they  once  had  the  government  of  the 
State,  and  that  others  came  and  looted  them  out.     This  is  true,  and  even 
for  themselves  it  is  well  that  it  was  so.     During  the  French  war,  of 
which  I  speak,  the  assembly  of  the  colony,  according  to  Gordon,  con- 
sisted of  thirty  members,  twenty-seven  of  whom  were  Friends,  as  they 
called  themselves,  but  enemies  as  I  denominate  them.  They  voted  against 
the  bill  for  calling  out  the  militia,  and  against  the  bill  for  raising  supplies 
to  carry  on  the  war,  and  to  defend  the  colony, — to   defend   themselves 
and  their  own  families  and  property.     Twenty-seven   of  this  family  of 
Friends  voted  against  these  bills  in  a  time  of  public  calamity  and  danger, 
•^in  a  time  that  tried  men's  souls.     They  were  obliged,  in  consequence, 
to  resign  their  seats,  many  of  them,  and  the   Governor  called  another 
set  of  men,  who  passed  a  militia  law,  and  provided  the  means  of  equip- 
ping and  supporting  a  militia  force.     Well,  at  this  time,  the  Menonists 
had  become   a  numerous  sect.       They   would  not  fighi,  for  they  left 
enough  of  that  behind  them,  in  the  country  from  which  they  came. 
They  had  conscientious  scruples  against  fighting,  as  well  as  the  Friends  ; 
and,  for  seme   time,  they  hesitated  also  about  paying  an  equivalent. 
They,  however,  consulted  with  the  Friends,  and  finally  came  to  the  con- 
clusion, that  if  they  did  not  fight,  they  ought  to  pay ;  and  that,  sir,  was 
not  a  bad  notion  of  the  men  with  the  long  beard.     But,  upon  their  con- 
sultation with  the  Friends,  what  did  the  Friends  say  ?     They  said — *'  If 
you  establish  a  militia  force,  you  will,  in  a  short  time,  be  reduced  to  the 
same  condition  of  slavery  under  which  you  lived  in  the  old  world ;  and, 
if  you  pay  for  those  who  fight,  it  will  produce  the  same  result.    It  will 
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lead  you  into  bondage."  But  what  said  the  Mennonist  leader  ?  **  If  we 
do  not  fight,  we  think  we  should  pay,  because  we  must  support  the 
government  under  which  we  live,  and  by  which  we  are  protected."  The 
advocates  for  this  exemption,  tell  us  that  Christ,  by  his  example,  dis- 
couraged war.  But  what  said  Christ  to  Peter  ?  The  tax  gatherer  came 
to  Peter  and  said,  Peter,  does  your  master  pay  tribute  to  Caesar  ?  And 
Peter,  in  a  great  flurry,  answered  '*  Yes."  And  when  the  Saviour  him- 
flclf  was  applied  to,  was  not  his  reply •^**  Render  tribute  to  whom 
tribute  is  due." 

I  should  like  to  know  what  the  memorialists  make  of  this  ?  Will  thev 
say  that  Christ  rebelled  against,  or  refused  to  support  the  government 
under  which  he  lived?  Does  not  this  government  depend  upon  the 
payment  of  taxes  ?  And  is  not  the  payment  of  taxes  the  very  sinew 
of  war,  as  the  gentleman  from  Luzerne,  (Mr.  Woodward)  so  ably  ar» 
gued  yesterday  ?  If  one  refuse  to  pay,  all  may  refuse,  and  the  coun* 
try  and  government  be  left  without  any  support.  Never  was  there  a 
claim  made  in  the  whole  world  so  unreasonable  as  this — to  be  ex- 
empted from  a  fair  proportion  of  the  public  taxes.  No  learning  can 
dispute  this,  and  any  argument  against  the  payment  of  taxes,  1  can  meet 
with  the  aid  of  this  book,  which  was  dictated  by  divine  wisdom. 

I  am  surprised,  sir,  that  gentlemen  of  so  much  learning  and  ability, 
should  fall  into  so  great  an  error  in  relation  to  the  character  of  Penn's 
grant.  It  was,  as  I  have  shown,  a  grant  of  religious  freedom,  and  not 
of  freedom  or  immunity  from  the  support  of  the  government.  Why 
should  we  create  an  odious  distinction  in  society  ?  Is  this  consistent 
with  the  principles  of  our  institutions  ?  How  was  it  in  Montgomery 
county,  where  the  doors  of  the  houses  showed  the  holes  thiough  which 
the  cannon  balls  passed  ?  Those  marks  showed,  to  this  day,  how  they 
were  treated. 

In  a  national  question,  we  should  not  be  so  tender  of  scruples  as  oi 
our  national  power  and  safety.  Here  gentlemen  know  this  very  well. 
They  are  convinced  that  they  are  wrong  ;  but  they  adhere  to  their  posi- 
tion, because  they  wanted  the  ascendency.  But  it  is  said  tliere  have  been 
fighting  men  among  them.  So  far,  they  are  deserving  of  credit.  I 
remember  one  of  them,  William  Beale,  whose  name  is  spread  through 
my  part  of  the  country.  He  was  a  native  of  England,  and  he  fought 
the  battles  of  freedom  in  this  country,  during  the  revolution.  He  was 
turned  out  of  meeting  for  it ;  and  it  is  in  this  way  that  they  always  re- 
buke the  spirit  of  freedom  and  patriotism. 

I  have  now  said  enough,  sir,  to  show  that  the  prayer  of  those  people  is 
an  abomination.  War,  sir,  far  from  being  hostile  to  the  laws  of  God,  is 
in  conformity  with  them.  We  have  all  seen  in  the  Scriptures,  that  the 
greatest  men,  and  the  men  most  after  God's  heart,  were  warriors.  The 
Lord  of  Hosts  overrules  all  battles.  To  his  guidance  and  protection, 
we  owe  all  our  victories  ;  both  in  the  late  war  and  in  the  war  of  the  rev- 
olution. Washington  was  a  christian.  He  appealed  for  divine  assistant 
and  obtained  it,  and  he  succeeded.  Who  will  say  that  General  Jackson, 
with  his  handful  of  militia,  was  not  guided  by  the  Lord  of  Hosts, 
when  he  put  to  flight  the  British  army  at  New  Orleans,  with  great 
slaughter,  and  with  the  loss  of  only  seven  men  on  his  part  ?  The  same 
providence  is  extended  over  the  affairs  of  mankind  now  as  formerly. 
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'I'his  sacred  volume  of  inspiration  is  now  closed,  but  tlie  workings  of 
providence,  in  the  affairs  of  men,  are  still  the  same.  They  are  the  same 
now,  that  they  were  when  Abraham,  by  the  appointment  of  Jehovah, 
with  his  three' hundred  and  eig:hteen  militia,  subdued  the  four  kings.  No 
nation  can  expect  to  enjoy  either  liberty,  or  prosperity,  or  happiness,  but 
bv  the  means  of  divine  appointment.  I  have  sliown  how  he  directed  all 
the  operations  of  the  army  of  the  Israelites — how  he  instructed  them  in  the 
knowledge  of  war,  and  strengthened  their  hands  for  the  conflict — ^how 
he  encouraged  them  in  tlie  fight,  and  bade  them  not  to  be  discouraged. 
I  am  sorry  these  points  of  doctrine  are  not  more  familiar  with  gentle- 
men who  advocate  the  exemption  of  men  from  military  service, 
while  they  claim  to  be  the  children  of  the  Prince  of  Peace.  AVhat  is 
ihc  duty  of  subjects,  but  to  obey  ?  And  are  those  gentlemen  obedient  to 
the  plain  doctrines  and  instructions  of  his  law  ?  The  Lord  of  Hosts  has 
given  us  his  commandments  to  go  by  till  the  lime  of  his  second  coming. 
lie  left  us  baptism  as  an  introduction  to  his  church  ;  and,  in  his  last 
hours,  before  he  was  taken  prisoner,  he  broke  broad  and  drank  wine,  and 
bade  his  followers  to  do  the  like  in  remembrance  of  him.  But  do  not 
the  Friends  renounce  and  deny  these  several  ordinances  ?  I  have  a  right 
to  refer  to  this  point  of  doctrine,  since  they  claim  to  be  the  followers  of 
the  ]-«aml>— of  that  Jehovah,  who,  in  ritrhteousncss,  maketh  man.  With 
the  inspired  writer  of  the  epistle  to  the  Hebrews,  who  recounts  the  deeds 
of  the  great  followers  of  the  Lord,  I  may  exclaim  :  *'  What  shall  I  say 
more : 

What  shall   I   say  more  ?      For  the  time  would  fail  me,  to  tell  of 
Gideon,  and  of  Barak,  and  of  Sampson,  and  of  Jcpthah,  of  David  also, 
and  Samuel,  and  of  the  prophets.     The  saored  volume,  however,  is  full 
of  the  recitals  of  the   battles   foucrht  by  the  servants  of  the  JVIost  High, 
"who,  througli  faith,  subdued  kingdoms,  and  wrought  righteousness. 

With  them,  Mr.  Chairman,  I  leave  you;  hoping  that  the  report,  as 
amended,  will  be  agreed  to,  and  that  the  freemen  of  the  State  of  Penn- 
sylvania will  be  always  armed  for  her  detVncc,  and  ready  to  smite 
her  enemies  with  the  sword  of  the  Lord  and  of  Gideon. 

Mr.  Sturdkvaxt,  of  Luzerne,  said  lie  was  dcsiious  that  every  feature 
of  the  present  Constitution  should  be  retained  unaltered,  unless  where  it 
could  be  manifestly  improved.  All  the  propositions  which  had  been 
brought  to  the  notice  of  the  committee  in  regard  to  this  subject  now 
before  it,  were  to  his  apprehension,  objectionable.  The  report  of  the 
committee  as  originally  made,  and  as  it  stands,  since  it  was  amended,  on 
motion  of  the  gentleman  from  the  county,  was  exceptionable,  and  it  appeared 
to  him  that  the  proposition  of  the  gentleman  from  Chester,  was  still  more 
80.  He  could  not  vote  for  the  amendmeat  of  the  gentleman  from  Chester, 
because  it  struck  at  the  root  of  our  militia  system  ;  a  system  which 
has  long  been  in  operation  here ;  which  has  sustained  us  in  the  day  of 
trial,  and- the  hour  of  battle  ;  a  system  which  we  had  seen  much  cause 
'  to  venerate,  and  which  he  should  be  the  last  man  here  to  destroy  or  im* 
pair.  This  system,  whether  it  was  ridiculed  as  a  corn-stalk  system,  or 
lauded  as  the  bulwark  of  our  defence,  he  could  not  consent  to  abandon. 
He  regarded  it  as  necessary  to  the  safety  of  the  country.  He  could  not 
lookback  to  the  days  of  Lexington,  and  Bunker*s  Hill,  and  of  the  manj 
glorious  battles  of  liberty  in  which  the  militia  have  been  engaged,  with-^ 
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but  the  reflection  that  we  owed  our  present  prosperity  and  glory  to  that 
very  militia.  He  could  not  think  of  taking  from  the  Legislature  the 
right  of  acting  on  this  subject.  He  believed  that  the  volunteers— and 
the  volunteers  were,  as  it  had  been  said  here,  only  the  militia — were 
dependent  for  their  existence  upon  the  continuance  of  the  militia  system- 
When  we  do  away  with  that,  we  shall  do  away  with  and  destroy  the  vol* 
unteers.  He  could  not  therefore  consent  to  take  away  frem  the  Legislature 
the  right  of  legislating  on  this  subject  He  felt  that  the  militia  were  our 
constituents,  and  that  they  were  entitled  to  be  treated  by  us  with  the 
highest  respect.  He  felt  that,  in  time  of  peril,  we  have  been  dependent 
on  them,  and  that,  if,  ever  again,  we  should  be  called  upon  to  defend  our 
rights,  we  must  again  rely  upon  them,  as  we  did  in  the  late  war  and  in 
the  war  of  the  revolution.  He  could  not  vote  for  the  amendment  of  the 
gentleman  from  Chester,  because  it  conferred  an  exclusive  privilege  upon  a 
particular  class  of  our  fellow  citizens,  and  one  which  we  would  not  dare  to 
extend  alike  to  every  citizen  of  the  State.  He  would  not  recognize  their 
claim  to  exemption  as  a  right ;  and  though  he  would  go  as  far  as  any  ta 
piotect  all  men  in  the  right  of  worshipping  God  after  the  dictates  of  their 
conscience,  yet  he  would  go  no  further. 

He  would  not  say  to  his  neighbor  who  was  of  a  different  opinion  with 
him  and  who  held  to  a  different  faith,  that  he  should  be  excused  not  only 
from  being  armed  in  defence  of  his  country,  but  likewise  from  paying  aa. 
equivalent  to  defend  that  country.  He  could  not  say  to  any  class  of  men 
that  they  should  receive  protection  from  a  government,  while  they  were 
relieved  from  paying  an  equivalent  for  that  protection.  He  looked  upon. 
this  equivalent  required  to  be  paid  under  the  existing  Constitution  as  a 
lax,  and  to  ask  to  excuse  any  class  of  persons  from  the  payment  of  this 
equivalent,  was  absolutely  and  in  fact  asking  that  a  portion  of  our  citi- 
zens should  be  exempt  from  the  payment  of  a  tax  which  goes  like  all 
other  taxes,  directly  into  the  treasury  of  the  State.  You  will  find  by  the 
act  of  the  lith  of  April,  1S25,  that  all  funds,  collected  as  militia  fines  are 
directed  to  be  placed  directly  in  the  treasury.  The  third  section  of  that 
act  provides  "  tiiat  the  brigade  inspectors,  and  persons  appointed  in  the 
place  of  brigade  inspectors,  as  aforesaid,  shall  keep  an  accurate  account 
of  all  moneys  received  by  them  for  the  fines  aforesaid,  and  shall  annually 
in  tlie  month  of  January,  in  every  year,  settle  with  the  Auditor  General^ 
who  is  hereby  required  to  adjust  their  accounts,  and  shall  pay  into  the 
State  treasury  any  surpluss  arising  from  said  fines." 

These  fines  therefore,  are  a  species  of  taxes  which  go  directly  into  the  Stale 
treasury,  and  are  precisely  on  the  same  fooling  of  other  taxes.  Now 
how  can  the  society  of  Quakers  ask  us,  on  account  of  their  conscientious 
scruples,  to  protect  them  from  the  payment  of  these  taxes  in  time  cl" 
peace,  when  they  are  not  only  willing  to  pay  them  in  times  of  exigency 
and  war,  but  to  go  into  the  battle  field,  as  some  gentleman  has  asserted. 

They  are  willing  to  make  their  payments  in  time  of  war,  and  fight  the 
battles  of  their  country  when  it  may  become  necessary-,  yet  they  ask  us 
ID  time  of  peace  to  exempt  them  on  account  of  conscientious  scruples^ 
from  paying  a  tax  which  goes  directly  into  the  treasury  of  the  Common-^ 
wealth.  It  appeared  to  him  that  gentlemen  were  asking  a  very  great  deal 
when  they  asked  of  us  to  exempt  a  class  of  our  citizens,  who  received 
e(|ttal  protection  from  the  government  with  all  our  othei  citizens,  boa^ 
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«Hitributing  their  portion  of  the   taxes  necessary  to  be  contributed  in 
•arder  that  we  might  in  time  of  peace  be  the  better  prepared  for  the  hour 
©f  trial  and  difficulty  and  danger.     If  you  take   away  the   arming   and 
training  of  the  militia,  you  deprive  them  of  gathering  the  little  informa- 
tion which  they  pick  up  on  those  occasions,  and  when  they  are  called 
into  the  field  they  are  totally  unfamiliarized  with   the  use  of  arms,  and 
are  wholly  incompetent  of  performing  service  to  their  country.     If  they 
are  not  permitted  to  meet  and  train,  their  services  will  be  of  little  avail 
when  they  are  called  into  the  field.     Then,  as  to  this  matter  of  conscien- 
iBous  scruples,  the  moment  you  allow  these  scruples  to  protect  men  from 
attending  these  trainings,  or  or  paying  an  equivalent,  that  moment  it  ex- 
tends  over  the  whole  Commonwealth  ;  for,  what  man  is  there  whose  con- 
science would  not  help  him  out  in  a  matter  like  this,  in  time  of  peace, 
however  brave  he  may  be  in  the  day  of  battle.     There  are  but  few  who 
would  not  take  advantage  of  this  provision  in  time  of  peace,  and  as  **  con- 
science makes  cowards  of  us  all,"  many  might  avail  themselves  of  it  in 
Ismes  of  danger.     There  are  but  few,  as  he  had  said  before,  who  would 
AOt  take  advantage   of  this  provision  in  time  of  peace,  and  how  would 
your  Legislature  make  provision  for  such  emergencies  as  they  might  see 
ansing.     A  large  majority  of  your  citizens  may  be  conscientious  both  in 
Bearing  arms  and  contributing  money,  so  that  the  hands  of  the  Legisla- 
teie  would  be  tied,  and  the  siorm  of  war  would  be  upon  you  before  the 
sinews  of  war   were   prepared  to  withstand  it.     If  it  is  a  fact,   as  has 
i;een   asserted    by  some    gentlemen   in   this   debate,  that  the   Quakers 
would  be  the  first  to  shoulder  their   musket  in  defence   of  their  coun- 
try   in  time  of    invasion,   why   was   it   that   in   time   of    peace   they 
were  desirous  of  sheltering  themselves  behind  conscientious   scruples, 
irom  paying  that   small  remuneration,  which   was   required   of    them 
by  the   government,   to  enable   it  to   prepare   for   those   emergencies. 
Me  difi'ered  with  the  gentleman  from  the  county  of  Philadelphia,  (Mr. 
Martin)  as  to  the  manner  of  preparing  for  war   in  time  of  peace;  that 
^ntleman  seemed  to  suppose  that  preparing  for  war  in  time  of  peace  was 
3aising  fortifications,  collecting  arms  and  ammunition  and  training  troops, 
and  taking  all  other  preliminary  steps  towards  preparing  for  actual  ser- 
vice.    This  was  not  the  kind  of  preparation  which  he  expected  to  see 
m  a  time  of  profound  peace ;  what  appeared  to  him  to  be  a  reasonable 
preparation  for  war  in  time  of  peace,  was  placing  in  the  hands  oi  every 
csitizen  the  necessary  implementb  of  war,  and  familiarizing  them  with 
the  use  of  those  implements,  so  thr.t  they  might  be  able  at  once  to  use 
Aem  effectively  in  the  field.     This  was  the  kind  of  preparation  which 
he  desired  to  see.     But  can  it  be  said  by  gentlemen,  that  men  can  be 
made  familiar  with   arms  in  the  course  of  a  few  days  ?     Certainly  not. 
Again,  can  it  be  expected  that  men  will  go  and   learn  miliiary  tactics, 
tosing  some  three  or  four  days  in  the   year,  at  an  expense   ot  perhaps 
Sfty  dollars,  to  support  a  system  which  their  more  wealthy  favored  and  con- 
scientious neighbor  is  entirely  free  from  ?     If  this  was  not  to  be  expected, 
and  certainly  it  was  not,  he  thought  we  ought  to  be  exceedingly  cautiou*- 
kn  altering  the  old  Constitution  in  this  particular.     It  is   a  Constitution 
ender  which   we  have  lived   happily  for    a  long  time.     It  is  a  Consti* 
tntion  which  manv  citizens  of  the  Commonwealth  are  satisfied  with ;  and 
ii  is  a  Constitution  which  we  should  pre5ci\  e  inviolate,  unless  we  can 
joaprove  it.     Unless  we  can  return  it  to  the  people  with  judicious  and 
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salutary  amendments,  let  us  preserve  it  in  its  original  form.  .  Don't  let 
it  be  said  of  us  that  we  came  here  to  make  amendments  to  the  Constitu- 
tion ;  but  instead  of  making  amendments  to  it,  we  have  torn  it  to  pieces. 
He  was  opposed  to  all  the  amendments  M'hich  had  been  offered  to  this 
■section,  and  he  was  opposed  to  all  alterations  of  it,  unless  gentlemen 
could  convince  him  by  cogent  arguments,  that  we  would  be  bettered  by 
the  change.  He  should  hold  himself  open  to  conviction ;  and  he  should 
Ke  glad  if  any  gentleman  could  explain  to  him  why  we  should  make  any 
alterations  in  this  section.  The  moment  they  did  so,  he  would  go  with 
them,  but  not  until  then.  With  these  views,  which  were  more  extended 
than  was  his  intention  when  he  rose,  he  would  leave  the  question  to  the 
committee,  not  intending  again  to  trouble  it  with  any  remarks  of  his  own, 
on  any  questions  except  such  as  he  believed  the  people  took  an  interest  it, 

Mr.  Bell  rose  to  ask  of  the  gentleman  from  the  county  of  Philadel- 
phia, (Mr.  Martin)  to  withdraw  his  amendment,  so  as  to  enable  us  to  have 
a  vote  on  this  question. 

Mr.  Martin,  thereupon  withdrew  his  amendments. 

Mr.  Bell  said  he  had  been  asked  by  some  gentlemen  to  modify  his 
amendment,  so  as  to  make  it  more  conformable  to  their  views^  and  accept- 
ing of  their  suggestions,  he  modified  his  amendment  to  read  as  follows  : 

"Those  who  conscientiously  scruple  to  bear  arms,  shall  not  be  compel- 
led to  do  so,  nor,  except  in  times  of  exigency  or  war,  to  pay  an  equivalent 
therefor." 

Mr.  Forward  would  beg  the  indulgence  of  the  committee,  for  a  few 
minutes,  while  he  laid  before  them  some  of  the   views   which  he  enter- 
tained on  this  subject;  and  he  did  it  in  obedience  to  a  duty  which  he  felt, 
that"  he  owed  both  to  himself  and  his  constituents.    It  had  appeared  to  him 
on  this  question  that  we  have  been  wandering  about  without  exercising 
much  talent  or  much  ingenuity,  for  the  purpose  of  discovering  the  princi- 
ples, if  there  be  any,  on  which  ^this  question  ought  finally  to  turn.     It  is 
but  a  question  of  toleration ;  to  what  extent  shall  the  conscientious  opin- 
ions of  men  be  tolerated ;  how  far  shall  the  liberty  of  conscience  be  con- 
ceded ?     That  was  the  question.     Then,  is  there  one  common  principle  to 
which  we  all  yield  assent,  that  will  aid  us  in  our  inquiry  on  this  subject, 
one  common  ground  on  which  we  can  all  stand  and  discuss  this  matter  ? 
Why  he  thought  there  was,  and  he  thought  that  principle  to  which  he  re- 
ferred, had  been  alluded  to,  though  not  pressed  by  others,  who  had  gone 
before  him,  and  he  tliought  it  was  virtually   conceded  by   almost  every 
gentleman  who  had  taken  part  in  the  debate.     Sir,  when  men  come  into 
society  and  are  parties  to  a  compact  or  government,  it  is  obvious  that  they 
must  surrender  some  of  their  natural  rights,  otherwise  government  could 
not  be  organized,  and  if  organized,  could  not  be   held  together.     What 
arc  the  natural  rights  of  men,  which  must  be  surrendered,  and  what  may 
be  reserved  consistendy  with  the  stability  and  safety  of  the  government-:— 
What  is  the  ridit  of  conscience  ?    Is  it  a  ridit,  which  must  be  surrender- 
ed  up  to  the  government,  on  entering  into  compact  with  it  ?     No  sir—  . 
it  is  a  natural  right  which  is  reserved  to  the  citizen,  one  which  he  never, 
surrenders  to  government,  one  which  he  holds  to,  in  all  forms  of  govern- 
ment, and  never  gives  up.     Is  liberty   of  conscience   a  natural  right  ? 
Who  denies  it  ?     Then  is  it  open  now  for  discussion  ?    Liberty  pf  con- 
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science  was  not  denied  by  any  body,  to  be  a  natural  right ;  this  was  con- 
ceded on  all  hands.  Then  why  do  gentlemen  not  trace  to  the  sources 
of  this  right,  and  see  what  it  is  ?  Why  it  is  the  right  of  worshipping 
God,  as  every  man  may  see  fit,  and  this  right  is  not  to  be  infringed  in  this 
country.  We  call  it  a  natural  right,  because  men  acknowledging  the  Su- 
preme Being  as  their  ruler  and  guide,  hold  themselves  accountable  to  him 
in  certain  respects,  and  when  they  do  this,  they  feel  that  they  owe  a  duty 
to  that  Being  which  cannot  be  dispensed  with.  This  is  the  right  of  con- 
science. Is  this  then  not  to  be  tolerated  ?  When  men  feel  that  there  arc 
obligations  and  duties  which  they  owe  to  their  Creator,  which  are  para- 
mount to  all  others,  is  it  to  be  said  that  this  shall  riot  be  sanctioned  by  gov- 
ernment. Is  there  a  doubt  on  this  subject,  as  to  what  all  should  do. 
When  men  believe  in  the  Supreme  Being,  are  accountable  to  Him,  be- 
lieve Him  to  be  the  moral  Governor  of  the  Universe,  or  take  his  revelatiou* 
to  be  the  guide  of  their  conduct,  and  believe  it  a  part  of  their  duty  to 
obey  his  behests  as  they  understood  them ;  will  any  man  say  that  this  is^ 
not  the  right  of  conscience  ?  Does  any  man  doubt  it  ?  Is  not  this  the- 
same  as  the  right  of  worshipping  God  according  to  the  dictates  of  con- 
science ?  The  whole  matter  rests  upon  the  fact  of  a  man's  acknowledg- 
ing the  Supreme  Ruler  of  the  Universe,  as  his  guide,  and  refusing  to  do 
any  thing  which  he  believed  was  not  approved  by  that  being. 

The  right  of  conscience  in  relation  to   bearing  arms  is  a  sacred  right. 
It  is  equally  sacred  with  that  of  the  right  of  self-defence.     They  were 
both  equally  high  and  sacred  rights,  and  when  he  heard  gentlemen  stand  up- 
here  and  call  this  liberty  of  conscience,  a  privilege,  he  was  astonishei 
If  he  understood  some  of  the  gentlemen  who  had  spoken  on  this  subject, 
they  called  it  a  privilege  and  hesitated  whether  it  deserved  the  name  of  a 
light.     While  speaking  of  those  rights  which  we  are  required  to  yield  to 
a  certain  extent  to  the  government  for  its  perpetuity  and  safety,  he  should 
like  gentlemen  to  show  him  the  necessity  for  yielding  this  right ;  could 
gentlemen  show  wherein  it  was  essential  to  the  existence  and  perpetuity 
of  the  government  to  yield   this  right.     When  he   was  called  upon   to 
yield  any  of  his  rights  he  wislied  gentlemen  to  show  him  some   reason 
why  he  should  yield  them.     Show  him  that  it  was  necessary,  show  hiipa 
that  the  government  could  not  exist  without  it,  and  he  yielded  the  righl 
He  had  a  natural  right  to  self-defence,  but  he  yielded  that  right  in  certain 
cases,  and  why  ?     Because  the  government  could  not  exist  without  it. 
The  sheriff  came  to  him  with  a  capias,  and  laid  his  hand  upon  his  shoulder, 
and  perhaps  might  take  him  to  prison,  and  unjustly  too,  and  he  had  to  yield 
to  this,  because  civil  society  and  the  government  could  not  be  held  together 
if  every  man  had  the  right  to  rebel,  and  not  obey  the  officers  of  the  law. 
There  must  be  a  common  arbiter  in  society,  and  every  man  must  yielc* 
to  that  arbiter.     He  may  have  been  perfectly   innocent  of  the  charge 
brought  against  him,  he  may  have  committed  no  crime,   he  may   have 
owed  no  money,  and  the  man  who  brought  the  suit  may  have  been  the 
villain;  yet,  notwithstanding  his  innocence,  he  might  be  arrested   and 
taken  to  prison,  and  he  was  obliged  to  submit  to  this,  because  the  govern- 
ment and  society  demanded  it  at  his  hands.     He  must  yield  his  natural 
right  of  self-defence,  otherwise  he  would  have  knocked  down  the  officer, 
or  repelled  him  from  his  house  by  force.     This   was  the  ground  on 
which  this  matter  stood.     He  found  a  class  of  men  in  the  community 
who  believed  in  God,  and  believed  that  they  owed  a  duty  to  God  para- 
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mount  to  all  other  duties.  They  believe  it  is  their  duty  not  to  beaf  arms, 
.and  they  owe  it  as  a  duty  to  the  God  that  made  them,  not  to  do  so ;  and 
that  if  they  do  this  they  will  be  accountable  at  the  judgment  seat  of 
lieaven ;  it  is  blended  with  their  hopes  and  their  fears,  with  those  hopes 
of  enjoyment  which  lie  anchored  beyond  the  stars.  This  has  been  the 
belief  of  these  people  from  the  foundation  of  the  government  to  the  pres- 
ent time,  and  all  their  acts  show  it ;  then  why  should  we  be  asked  if  this 
-right  was  to  be  allowed  them,  which  is  here  asked  for  ?  Are  we  to  step 
in  between  these  principles  and  the  throne  of  God  and  resit  his  claim 
tipon  them.  He  for  one  would  not  do  it,  unless  some  imperious  and  high 
necessity  could  be  shown  to  exist  which  required  tfiat  this  natural  right 
should  be  given  up.  He  hoped  now  that  those  gentlemen  who  were 
scrupulous  about  their  indulgences  to  the  society  of  Friends,  and  had 
addressed  the  Convention  on  the  subject,  would  meet  on  this  principle. 
Let  them  come  up  to  the  mark  and  deny  that  this  was  a  natural  right. 
If  they  did  so,  he  called  for  the  proof;  they  must  prove  that  it  was  not  a 
natural  right,  and  if  they  failed  in  that,  they  yielded  all.  If  they  .failed 
all  was  yielded,  and  the  right  must  be  sustained,  because  it  was  sacred ; 
and  he  would  ask  any  christian  community  on  earth  where  toleration 
was  practiced ;  he  would  ask  any  individual  in  the  country ;  he  would 
ask  the  atheist  who  had  no  God,  if  any  such  there  are,  whether  it  was 
not  our  duty  to  grant  this  claim  to  all  who  sincerely  asked  it.  It  is  as  plain 
as  day,  that  there  is  a  principle  in  this  thing — it  has  been  acknowledged 
in  the  Constitution  itself,  and  in  the  Constitution  of  1776.  This  princi- 
ple was  then  acknowledged  when  our  soil  was  stained  with  hostile 
blood ;  when  the  country  was  agitated  by  fear,  and  all  were  ready  to 
acknowledge  that  there  was  a  Supreme  Being,  to  be  looked  up  to.  The 
principle  was  acknowledged  in  the  Constitution  of  1776,  as  follows : 
*'  No  part  of  a  man's  property  can  be  justly  taken  from  him,  or  applied 
to  public  uses,  without  his  own  consent,  or  that  of  his  legal  representa- 
tives ;  nor  can  any  man  who  is  conscientiously  scrupulous  of  bearing 
arms  be  justly  compelled  thereto,  if  he  will  pay  such  equivalent."  Sir, 
the  right  is  sucured  here  and  they  are  left  merely  to  pay  the  equivalent. 
In  Tennessee  it  is  regarded  only  in  time  of  war,  and  in  Maine  the  Con- 
stitution provides  that  the  Legislature  may  exempt  these  classes.  But, 
he  recurred  to  the  principle  and  he  desired  that  it  should  be  yielded, 
^except  in  case  of  imperious  necessity.  If  that  ground  was  established  and 
proven,  he  yielded  the  matter.  This  matter  had  been  argued  in  regard 
to  certain  facts,  which  had  been  brought  to  the  notice  of  the  committee. 
Then  taking  it  on  this  ground,  what  were  the  facts  of  the  case,  what 
necessity  was  there  to  call  upon  these  men  to  surrender  up  their  natural 
Tights  ?  The  militia  trainings.  There  is  the  necessity,  and  the  only  neces- 
sity for  it.  Let  this  matter  be  expatiated  upon  ;  let  it  be  examined  and 
see  whether  they  are  of  such  great  importance  as  to  demand  the  surrender 
•of  a  right  like  this  to  them.  Are  the  militia  trainings  in  time  of  peace  of 
that  importance  as  to  require  the  surrender  of  a  part  of  a  man^s  natural 
lights  ?  Why,  the  matter  was  yielded — it  was  given  up.  It  was  given 
up  by  the  gentleman  from  Fayette,  that  they  were  not  of  such  impor- 
tance. The  whole  of  the  gentleman's  argument  went  to  yield  the 
point. 

Mr.  Fuller  explained.     What  he  said  or  intended  to  say  was  this : 
that,  by  the  amendment,  the  Legislature  were  privileged  in  the  matter* 
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feilher  to  keep  up  the  system,  or  abolish  it,  as  they  saw  proper ;  yet  all 
his  argument  went  to  show  that  it  ought  to  be  kept  up  continually. 
Mr.  Forward  resumed.  He  did  not  misunderstand  the  gentleman- 
He  Said  that  the  gentleman  had  yielded  the  principal  point  as  to  the- 
necessity  of  keeping  up  these  militia  trainings,  and  he  apprehended  that 
he  would  not  fail  to  show  the  committee  before  he  got  through  that  the 
gentleman  had  yielded  all.  In  framing  a  Constitution  to  meet  certain 
cases,  are  we  to  stand  on  practical  grounds,  or  on  that  which  is  imaginary 
and  fanciful  ?  Are  we  to  look  to  circumstances  as  they  are,  or  as  they 
actually  may  be  in  reality,  or  are  we  to  fly  to  visions  and  dreams  ?  Now 
Avhat  were  the  facts— *  what  were  the  actual  facts  in  relation  to  the  militia? 
He  put  that  question  to  gentlemen.  Are  the  militia  musters  as  oow 
conducted,  as  now  instituted  and  carried  on,  of  the  slightest  service  to 
the  country  t  Are  ihey  necessary  to  the  safety  of  the  government  ?  Are 
these  precautionary  measures  necessary  for  the  public  safety  ?  Has  the 
gentleman  from/ Fayette  and  other  gentlemen,  not  conceded  that  this  is 
not  necessary,  and  that  the  militia  trainings  are  useless,  except  that  keep- 
ing them  up  has  a  tendency  to  drive  men  to  join  volunteer  corps,  to  get 
tia  of  turning  out  in  the  militia;  This  system  was  kept  up  to  be  contrasted 
with  the  uniform  volunteer  corps  to  act  as  a  stimulus  upon  them.  In 
other  words  the  volunteers  were  to  be  made  up  of  all  the  respectability 
which  would  be  drawn  from  the  militia  troops.  These  persons  were 
to  be  brought  out  to  the  public  gaze  and  contrasted  with  the  volunteers  for 
the  purpose  of  keeping  them  up.  Was  this  all  the  militia  system  was 
worth  preserving  for  ?  He  need  not  enlarge  upon  the  fact  noticed  by 
others,  that  militia  trainings  were  universal  objects  of  contempt,  and  his 
object  was  to  secure  them  from  the  stigma  which  had  been  cast  upon  them 
in  consequence  of  their  disgusting  parades,  and  nonsensical  exhibitions. 
It  had  been  said  those  who  were  in  favor  of  abolishing  the  militia  train- 
ings undervalued  the  militia.  This  was  not  the  case.  We  estimate 
them,  acknowledge  their  merits,  but  we  do  not  believe  that  militia 
trainings,  as  at  present  conducted,  are  in  any  way  to  be  looked  upon  as 
preparing  the  country  for  defence.  It  is  a  farce  to  say  that  these  corn- 
stalk exhibitions  shall  be  kept  up  for  the  defence  of  the  country,  and  he 
wished  to  relieve  those  who  were  compelled  to  take  a  part  in  there  exhi- 
bition from  doing  so.  These  gentlemen  who  agree  in  favor  of  this  sys- 
tem may  say  that  it  will  hereafter  become  respectable.  This,  however, 
was  not  the  case  now  ;  that  was  his  argument  and  he  was  to  act  by  what 
he  saw  before  him  and  not  upon  what  any  gentlemen  may  imagine  will 
happen.  He  wished  to  say  one  word  more  in  relation  to  these  militia 
trainings.  He  remembered  hearing  an  officer  of  the  regular  army  say, 
and  no  doubt  other  gentlemen  had  heard  the  same  remark,  that  it  was 
really  a  disadvantage  for  an  enlisted  soldier  to  have  ever  served  much  in 
the  militia — because  it  is  neceseary  for  him  to  unlearn  all  that  he  learned 
there.  He  must  unlearn  the  whole  of  the  exercise  he  learned  there,  if 
he  ever  learned  any.  He  must  unlearn  the  negligence  and  habitual  insub- 
ordination he  has  there  been  accustomed  to,  before  he  is  fitted  for  service 
in  the  regular  army.  To  get  rid  of  the  habits  of  insubordination,  which 
he  has  imbibed  at  militia  trainings,  is  one  of  the  most  trying  circum- 
stances attending  the  drill  of  a  recruit  who  has  served  much  in  the  militia. 
Then  were  men  to  be  brought  out  and  subjected  to  this  ridiculous  exhibtiion 
without  any  benefit  to  be  derived  from  it  ?    Were  the  citiz^ens  of  Penn* 
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sylvania  to  present  this  spectacle  of  ridicule  once  or  twice  a  year?  Was 
it  to  be  said  for  a  moment  that  your  citizens  would  lose  all  military 
spirit  unless  they  were  subjected  to  this  childish  parade  ?  Besides  men 
contract  habits  of  insubordination  there,  which  it  is  almost  impossible  t» 
break  them  of,  if  they  are  afterwards  called  into  actual  service.  It  is  vain 
— it  is  utterly  useless  to  think  of  disciplining  the  freemen  of  our  Com- 
monwealth at  our  militia  trainings.  Well  it  was  these  militia  training* 
he  was  speaking  of,  with  all  their  evils.  He  had  said  they  were  of  n© 
use,  and  he  repeated  that  they  were  of  no  use.  But  what  is  meant  by 
our  militia.  Why,  when  he  spoke  of  them,  he  meant  American  citizen* 
accustomed  to  the  use  of  arms  ;  not  in  the  camp  or  in  the  field,  but 
American  citizens  accustomed  to  use  their  arms,  and  to  all  that  manual 
dexterity  which  could  only  be  gained  by  long  practice  ;  not  field  manceu- 
vering  and  marching,  but  a  perfect  knowledge  of  the  rifle  and  the  musket 
— sucii  a  use  of  the  rifle  that  you  can  take  the  eye  out  of  a  squirrel  on  tke 
highest  tree.  This  was  all  in  all,  and  beyond  this  there  was  no  necessty 
to  go  in  this  country.  In  this,  the  soldiers  of  our  country  had  a  supe- 
riority over  those  of  any  other.  Ask  the  British  officers  who  were  en- 
gaged in  the  last  war  whether  there  was  no  superiority  in  our  troops  bk 
this  respect.  AVell,  wt*s  this  to  be  learned  at  militia  musters  ?  Let  aifty 
man  speak  who  had  attended  militia  musters,  and  say  whether  fa^ 
ever  attained  any  military  knowledge  there.  He  would  appeal  to  any 
man  to  say  whether  he  would  not  in  a  week  or  three  days  steady  drillings 
obtain  more  military  information,  than  at  all  the  militia  trainings  he  baud 
attended  for  a  series  of  perhaps  twenty  years.  There  could  be  &« 
doubt  of  this.  But  when  it  is  necessary,  the  American  citizen  is  always 
read^/  to  be^r  arms  without  these  militia  trainings.  How  was  it  before 
the  last  war  in  this  State  ?  Were  there  any  militia  trainings  to  make  tke 
citizens  of  Pennsylvania  prepared  for  service  ?  Not  at  all — but  they 
were  ready  to  meet  the  enemy  in  the  east  and  in  the  west.  How  was  it 
in  Tennessee  before  the  battle  of  New  Orleans.  Did  the  men  who  fougfat 
that  battle  perform  militia  service  to  prepare  them  for  it  ?  No  sir — it  was 
known  that  they  did  not.  Were  the  militia  of  Bunker  Hill,  prepared 
for  the  events  of  that  day  of  glory  by  previous  trainings  as  militia  ?  N« 
sir.  The  gentlemen  who  had  argued  this  question  had  treated  it  &« 
though  war  would  come  upon  us  like  a  thunder-bolt  from  a  clear  sky- 
They  have  been  endeavoring  to  provide  for  emergencies  which  may  not 
arise  in  a  thousand  years.  They  say  that  when  war  comes  there  will  be 
no  timb  for  calling  out  the  militia  ;  they  say  that  the  militia  must  go  from 
their  homes  to  the  field  of  battle.  Now,  sir,  practically  speaking,  this 
is  all  absurd.  Do  you  expec:  in  this  State  which  is  an  interior  State, 
that  a  war  can  be  brought  upon  us  in  a  day,  and  that  the  militia  will  not 
have  timely  warning  of  its  approach,  so  that  they  will  not  have  ample 
time  to  be  enrolled  and  organized  ?  Do  you  expect  thus  suddenly  to  be 
thrown  into  a  war  ?  Why,  no  man  can  expect  this.  It  is  mere  dream- 
ing— indulging  in  the  wildest  imaginations,  which  never  can  come  to  pass. 
He  contended  that  these  persons  who  were  for  providing  for  all  these 
extreme  cases,  were  merely  consulting  visions,  and  not  the  actual  trutk 
and  facts  of  the  c^se.  This  was  his  argument;  now  let  them  meet  it  by 
showing  these  militia  musters  were  or  could  be  essential  to  the  defence 
of  the  country. 

There    was  another  topic  which  must  not  be   passed  over.    What 
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do  gentlemen  mean  when  they  ask  if  we  are  to  have  a  privileged 
elass,  an  aristocracy  in  the  countiy.  Now,  he  would  return  this  by 
asking  of  them  what  they  would  have  in  relation  to  thiB  militia  system. 
They  say  we  must  not  put  down  the  militia  system  otherwise  the  volun- 
teer system  will  fall.  You  must  then  keep  up  the  militia  as  a  contrast  to 
the  volunteers  ;  you  most  disgrace  one  class  to  keep  up  another :  you  were 
to  degrade  one  class  and  march  them  through  the  streets  to  the  derision  of 
the  mob,  that  another  class  of  persons  may  have  the  glory  of  being  more 
noticed  by  the  public.  N  ow,  he  was  utterly  opposed  to  this  thing.  He 
had  no  idea  of  becoming  a  part  of  this  foil  to  the  volunteers,  and  of 
being  a  part  of  a  disgusting  exhibition  which  was  to  ]^e  kept  up  for  the 
purpose  of  ministering  to  the  glory  of  another  class  of  persons.  He  had 
no  idea  of  having  an  exhibition  of  cornstalk  boys  kept  up  to  be  hooted  at 
by  the  boys  and  the  blackguards  in  your  streets.  In  what  he  was  now 
saying,  he  was  contending  for  the  militia,  he  was  desirous  of  freeing  them 
from  this  painful  exhibition.  He  knew  their  value  and  fully  appreciated 
their  services.  He  was  addressing  the  Convention  in  their  behalf,  and  it 
■was  for  them  that  he  asked  they  might  be  relieved  from  performing  this 
unpleasant  and  utterly  useless  service.     Mr.  F.  then  gave  way  to 

Mr.  Meredith  M^ho  moved  that  the  committee  rise,  which  was 
^agreed  to ;  and, 

The  Convention  adjourned. 


WEDNESDAY  AFTERNOON,  October  25. 

SIXTH   ARTICLE. 

The  Convention  afi:ain  resolved  itself  into  a  committee  of  the  whole, 
jSIt  Chambers  in  the  chair,  for  the  purpose  of  considering  the  report 
of  the  committee  to  whom  had  been  referred  the  sixth  article  of  the  Con- 
stitution. 

The  question  pending  being  on  the  amendment  offered  by  Mr.  Bell, 
which,  as  modified,  reads  as  follows,  viz:  '*  Those  who  conscienti.">usly 
ficniple  to  bear  arms  shall  not  be  compelled  to  do  so,  nor,  except  in  times 
of  exigency  or  war,  to  pay  equivalent  therefor." 

Mr.  Forward  resumed  his  remarks :  When  the  committee  rose  in  tlie 
morning,  he  was  adverting  to  the  condition  of  the  militia,  and  distinguish- 
ing between  those  who  were  its  real  and  its  mistaken  friends.  He  did  not ' 
believe  that  those  who  were  enrolled  into  the  service  would  feel  any 
mortification  at  being  relieved  from  ridicule  and  ignominy.  He  put  it  to 
gentlemen  whether  there  was  any  disposition  among  those  who  were 
called  out  to  go  flirough  these  idle  and  disgusting  exhibhions  periodi- 
cally ?  "Was  it  not  admitted  to  be  a  degrading  service  ?  Was  it  not 
looked  upon  as  a  frolic,  a  burlesque  ?     Was  not  this  the  case  in  Phil- 
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adelphia  when  a  celebrated  colonel  (Pluck)   was  put  at  the  head  of  a 
reffiment  of  militia?     Was  not  this  the   feeling  of  the   miliiia  them- 
aefves  ?    We  then  were  not  throwing  any  imputation  upon  them.     Who 
are  they  ?     Are  they  not  our  friends — our  neighbors — ourselves  ?     He 
had  no  disposition  to  under  value  the  militia.     Nor  could  he  agree  that 
in  abolishing  militia  musters  it  would  be  necessary  to  abolish  the  militia. 
The  extent  of  his  argument,  as  it  had  been  conceded  on  all  hands,  was 
that  the  system  might  be  improved,  and  that  the  drowning  hoiaor  of  the 
militia  should  be  plucked  up  by  the  locks.     What  nid  the  gentleman 
from  Fayette,  (Mr.  Fuller)  say  ?     That  the  volunteers  would  put  down 
the  militia.     Another  gentleman  had  said  that  if  the  militia  had  the  same 
pay  and  equipments,  they  would  be  as  good  as  the  volunteers :  that  is,  do  as 
much  for  the  militia,  as  you  do  for  the  volunteers,  and  the  militia  will  be 
just  as  good.     AVhat  was  this  but  an  admission  of  the  w^hole  argument? 
What  said  the  gendeman  ?     Let  there  be  voluntary  service.     The  gen- 
tleman himself  looked  to  voluntary  service,  and  the  whole  of  his  reason- 
ing made  out  the  argument  that  on  voluntary  service  alone  we  90uld 
rely.     All  seemed  to  agree  that  to  induce  men   to  enrol  in  the  militia, 
volunteer  service  should  be  encouraged.     What  seemed  to  be  objected  to 
was  that  conscientious  scruples  were  not  violated,  to  do  what  was  called 
justice  to  the  militia.     The  whole  argument,  therefore,   was  yielded, 
when  it  was  admitted   that  without  the  volunteer  system,   the   militia 
would  be  imperfect.     There   could  be   no   reliance  but  on  voluniaiy 
service.     On  what  other  could   reliance  be  placed?     Would  you  rely 
on  any  body  which  would  be  likely  to  shrink  from  duty  ?     He  might 
differ  from  gentlemen  on  this  point,  but  he  thought  the  reluctance,  the 
refusal  to   serve  which   accompanied  the   militia  system,  must  always 
render  it  inetficient  in  time  of  danger.     Suppose  an  enemy  threatened 
the  country,  it  might  be  said  would  there  be  voluntary  force  sufficient  to 
repel  the  invader  ?     Any  one  who  was  acquainted  with  the  history  of 
the  last  war  must  believe  that  there  would  be  sufficient  offers.     Would  it 
not  b«i  adequate,  more  than  adequate,  when  adopted  as  the  policy  of  the 
government?     Did  any  man  believe  that  the  voluntary  service  was  not 
amply  competent  for   the  purpose  of  defence  ?     And  would  it  not  be 
more  honoiabie,  more  glorious  to  rely  on  it,   than  to  coerce  the  con- 
sciences of  these  citizens  whose  scruples  forbid  them  from  engaging  in 
war?     Such  was  the  fact — such  the  reasonable  expectation.     When  he 
said  the  militia  service  was   degraded,    he  stated  what   was  the  fact. 
Make  it  a  voluntary   service,  and  it  would  become  as  respectable  as  the 
▼olunteers. 

When  he  said  if  the  country  was  in  peril  the  volunteers  would  be  more 
tiian  sufficient  to  defend  it,  was  it  not  palpable  that  this  exaction  of  duty 
from  tender  consciences  was  not  necessary ;  and  if  it  was  not  necessary,  if 
there  was  no  necessity  which  demanded  it,  there  was  an  end  to  the  question, 
unless  gentlemen  were  willing  to  venture  on  the  perilous  ground  that  the 
right  of  conscience  is  not  a  natural  right,  and  therefore  has  no  claim  to  be 
respected.  The  situation  of  the  country  would  be  very  different  abroad, 
under  the  shadow  of  the  glory  of  the  volunteer  system  than  under  that  of 
the  militia.  Would  any  foreign  power  venture  to  attack  the  country, 
when  it  was  known  that  it  would  be  defended  by  volunteers  ?  Already 
there  is  a  sufficient  number  of  volunteer  companies  enrolled.  There 
were  two  companies  in  Alleghany.     How  many  there  are  in  Philadel- 
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phia  he  could  not  tclL     In  Dauphin  and  other  counties  there  were  simi- 
lar oiganizations.    And  he  believed  that  there  could  not  be  less  than  15,000 
or  20,000  in  Pennsylvania,  who   were  now  ready,  at  the  call  of  their 
country,  to  take  the  field  whenever  peril  should  assail  her.     How  then 
could   any  man  say  that  it  was  necessary  to  violate  the  rights    of  con- 
science ?     But  the  gentleman  from  Luzerne  said  here  was  a  tax.     Would 
gentlemen  compel  the  payment  of  a  tax  ?     Would  any  set  of  men  intei^ 
pose  between   the  collector  and  the  Constitution  to  the  wants   of  the 
countr}-  ?     N(f.     If  it  was  a  tax,  he  would  yield  it.     But  what  was  the 
nature  of  the  tax  ?     A  tax  on  a  tendei  conscience.     We  are  to  tax  men's 
consciences,  for  giving   way  to  feelings  not  to  be  resisted.     He  would 
yield  the  argument   there,  but  it  was  a  tax  on   conscience.     We  lay  a 
penalty  on  a  man,  because  he  is  in  default,  and  is  censurable  or  criminal. 
We  make  him  pay— for  what?     For  enjoying  his  own  conscience;  and 
what  was  the  difference  between  this  and  adoring  the  Creator  according  lo 
the  dictates   of  conscience  ?     In  both  cases,  it  was  a  scruple — a  duty. 
We  come  to  make  it  penal  in  this  land  of  liberty,  if  it  was  not  profane 
to  use  the  name  of  liberty  in  such  case,  to  enjoy  the  rights  of  conscience. 
There  was  no  man  who  could   stand  before  his  fellow  man,  or  before 
bis  Creator,  with  this  arc:ument.     Wc  may  call  it  exaction,  penalty  for 
scruples,  or  what  we  will,  here  is  the  fact.     He  agreed  with  the  learned 
judge  from  Philadelphia,  (Mr.  Hopkinson,)  that  there  might  be  a  period 
when  if  government  could  not  enforce  a  tribute  for  emergencies,  it  could 
not  exist.     We  might  impel  citizens  into  the  ranks,  under  the  influence 
of  a  grand  and  public  necessity.     The  citizen  must  then  yield  his  righti. 
So  it  was  as   to  those  who  held  religious  scruples.     They  must  yield  to 
the  majority,  for  the  purpose  of  maintaining  the  (lovernment.     But  they 
were  not  bound  to  yield   further  than  the  existence  of  this   neccssiw* 
The  language  of  the  amendment  was  this  :    **  Those  who  conscientiouMjT 
scruple  to  bear  arms  shall  not  be  compelled  to  do  so,  nor,  except  in  times 
of  exigency   or  war,   to  pay  an   rquivalent   therefor."     *'  Exigency  in 
war  I"     What  was  the  meaning  of  the  words?     Who  were  to  judge  o^ 
the  exigency  ?     Were  the  Legislature  to  judge  ?     Were  we  to  submit  M 
to  Legislative  decision  to  say  when  an  exigency  would  exist  ?     Wb« 
was  an  exigency?     It  was  contra-distinguished   from  war?     It  was  tb' 
threat  of  war.     The  exigency  arose  with  the  threat.     The  militia  we^ 
then  to  be  prepared,  enrolled,  drawn  out,  because  the  country  requir© 
their  servic-es.     They  were  required   lo  be   rcatly  in   arms.     This  vrS 
the  exigency  intended,  and  not  the  calm,  halcyon  days,  of  peace.     pJ 
agreed  with    those  who  insisted  that  we  ougiii  to  be  prepared  in  time  ^ 
exigency,   to  be  equipped  and  mustered  for  war.     In  this  he  enlirell 
agreed.     And  in  a  case  of  war,  or  exigency,  which  would  induce  ihe^ 
preparations,  there  ought  to  be  an  equivalent  paid,  because  a  natural  rigt* 
must  be  surrendered.     But  in  peace,  in  a  state  of  profound  peace,  whet 
was  the  necessity,  where  the  expediency,   which  would  justify  such 
call  ?     He   had  heard  sentiments  which  ought  to   be  repudiated   ever 
where ;  that  the  rights  of  conscience  were  not  natural  rights,  that  any  ex 
emption  on  account  of  scruples  was  tlie  creation  of  improper  distinctioni 
And  that  there  should  be  personal  service  without  equivalent.     He  Wft 
not  to  be  caught  by  such  arguments.     No  nation  had  ever  suffered  b; 
adopting  the  policy  of  toleration.     What  country  ever  did  ?     He  hai 
heard  it  said  that  there  could  be  no  mode  of  testing  consciences,  and  thi 
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any  man  might  claim  exemption,  with  equal  justice.  This  would  be 
obviated  by  adopting  the  system  of  voluntary  service.  There  could  exist 
no  difficulty  in  drawing  the  line.  Let  the  gentleman  from  Franklin  look 
l»ack  to  the  history  of  Pennsylvania,  and  he  would  find  that  there  had 
never  been,  any  difficulty  in  determining  who  were  those  entitled  to 
exemption  on  account  of  their  conscientious  scruples.  It  had  been  con* 
slrued  to  extend  to  Quakers,  Menonists  and  others,  whose  tenets  were 
well  known,  and  who  could  not  be  suspected  of  pretending  to  possess 
tender  consciences  merely  lor  the  purpose  of  evading  a  further  duty* 
He  who  would  set  up  such  pretext,  from  such  a  motive,  might  well  be 
dispensed  with  in  the  service,  for  he  would  prove  a  traitor  there.  No 
such  charge  could  attach  to  that  large  class  of  citizens,  void  of  self 
reproach,  who  had  adopted  the  peaceful  creed  as  the  guide  of  their 
actions. 

But  it  had  been  said,  that  a  man  would  start  up  and  claim  this  privi- 
lege, when  his  neighbors  all  around  him  can  say,  that  he  did  not  believe 
in  those  scruples  ;  that  he  would  come  to  claim  the  privilege,  not  upon 
religious  grounds,  because  he  was  not  a  religious  man,  but  just  because 
he  chose  to  claim  it,  and  that,  too,  in  the  presence  of  men  who  would 
brand  him  as  a  base  hypocrite.  Would  any  man  dare  to  meet  the  infamy 
which  might  fall  upon  him  foi  such  a  course  of  conduct  as  this  ?  There 
was  no  argument  could  be  built  on  this  ground.  In  point  of  fact,  the 
discrimination  ^was  easy  and  certain.  There  were  not  ten  men  who 
would  incur  the  infamy,  under  pretences  which  were  known  to  be 
false.  A  man  of  no  religion  claim  an  exemption  on  the  score  of  a  tender 
conscience !  No :  he  would  not  dare  to  invoke  the  scowl  of  society, 
and  the  hooiings  of  his  neighbors. 

He  (Mr.  F.)  would  now  come  back  to  the  point  from  which  he  had 
started ;  namely,  that  those  who  were  in  favor  of  abridging  the  rights'  of 
conscience,  could  only  do  so  on  the  ground  of  public  necessity.  He 
affirmed  that  the  existence  of  this  public  necessity  had  not  been  shown, 
and  that,  therefore,  this  class  of  our  citizens  might  rightfully  claim  this 
exemption.  Every  exigency  which  could  justify  a  claim  on  them,  had 
been  provided  for  in  the  amendment.  The  class  by  whom  this  exemp- 
tion was  asked,  was  renowned  for  its  love  of  order — for  its  obedience 
to  the  laws — for  its  charity.  Was  this  aristocratic  ?  Was  this  odious  ? 
Was  this  criminal  ?  Look  at  the  history  of  the  world,  and  who  could 
deny  that  to  this  little  community,  mankind  were  more  indebted  for 
liberal  principles  than  any  nation  in  the  world.  How  long  was  it  since 
toleration  had  been  known  on  the  earth  ?  Probably,  we  might  go  back 
to  the  age  of  William  Penn,  but  not  much  further.  Where  did  it  arise  ? 
Among  religious  men.  It  was  a  religious  principle,  which  had  been  en- 
gnfied  on  free  government,  after  the  example  of  William  Penn  and  others. 
But  let  us  go  back  for  two  centuries,  and  what  should  we  find?  We 
found  men  taxing  other  men's  consciences  upon  the  very  ground  taken 
here;  that  was  to  say,  should  a  man  set  up  his  consciene  against  a  tax 
gatherer  ? 

In  other  countries,  a  tax  was  paid  for  keeping  up  a  national  church; 
taxes  were  annually  collected  for  that  purpose.  In  such  countries,  a 
man  might  say  he  had  conscientious  scruples,  and  he  would  be  asked, 
shall  a  man  set  up  his  conscience  against  the  tax  gatherer  ?     For,  after 
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all,  it  was  but  a  tax  for  the  maintenance  of  an  establisrhed  church. 
That  was  tlie  argument,  and  the  same  argument  might  be  found  n 
this  Hall. 

Again,  we  found  gentlemen  here  doubting  the  sincerity  of  these  pw- 
sons.  We  had  the  charier,  and  we  had  the  conditions  of  the  charter. 
We  still  found  gentlemen  doubting  whether  these  scruples  were  sinccie 
or  not.  This  was  the  argument  of  the  15th  century;  when  men  weoi 
to  the  stake  to  be  burnt,  and  all  sects,  except  the  Quakers,  were  perse- 
cuted. They  went  to  the  stake,  and  they  met  death  unflinchingly ;  it  ¥» 
said  their  opinions  weie  so  absurd  that  they  ought  to  suffer  for  entef 
taining  such  scruples.  And  this  was  just  the  argument  whicli  had  beea 
urged  here— that  they  were  setting  up  their  consciences  against  the  de* 
fence  of  their  country.  How  absurd  !  It  was  the  old  chapter  of  tyramif 
and  intolerance.  What  right  had  he,  or  any  other  man,  to  substitute hii 
own  opinions  for  the  consciences  of  other  men,  and  to  bring  charges  of 
fraud  and  deceit  against  them,  simply  because  their  opinions  diftied 
from  his  own? 

In  conclusion,  he  was  of  opinion  that  the  Convention  could  not  mis- 
understand the  nature  of  this  request.  The  principle  was  clear  to  his 
mind  that  public  necessity  alone  could  justify  the  Convention  in  calliDf 
upon  this  class  of  men.  Let  it  be  shown  that  such  a  necessity  ezistedf 
and  he  (Mi.  F.)  would  go  cheerfully  as  far  as  that  necessity  lequiied. 
If  it  could  be  shown  that  these  trainings  were  actually  necessary  for  the 
defence  of  the  country,  or  as  a  preparation  against  emergency  or  war; 
if,  he  repeated,  this  necessity  could  be  made  clear  to  his  mind,  he  would 
go  with  the  gentlemen  who  opposed  the  wishes  of  these  individualB. 
But,  said  Mr.  F.,  till  you  show  that  necessity,' the  argument  is  mine,  and 
the  conclusion  is  mine. 

Mr.  Banks  said,  that  he  was  always  pleased  to  see  the  gentleman  from 
Allegheny  (Mr.  Forward)  take  the  floor,  because  he  was  clear  and  expli- 
cit in  the  expressions  of  his  opinions,  and  he  possessed  the  advantage, 
moreover,  of  being  able  to  thiow  much  ingenious  argument  about  a  canae, 
whenever  he  was  called  out  to  speak  upon  it.  Whether  his  arguments 
were  at  all  times  satisfactory  to  those  who  heard  them,  or  were  not  so, 
it  was  at  all  times  gratifying  to  him  (Mr.  B.)  to  hear  him  upon  any 
subject  brought  before  this  body.  Neveitheless,  according  to  his  (Mr. 
B's.)  opinions,  the  gentleman  from  Allegheny  had  taken  a  decidedly 
wrong  view  of  the  question  now  before  the  committee.  The  amendment 
of  the  gentleman  from  Chester,  (Mr.  Bell)  did  not  go  the  lengths  which 
the  gentleman  from  Allegheny  had  supposed.  It  did  not  go  to  prevent 
the  Legislature  from  enacting  laws  in  relation  to  the  conduct  of  all  the 
citizens  of  the  Commonwealth — Friends  or  otherwise,  as  gentlemen  might 
think  proper  to  term  them.  It  did  not  go  to  provide  that  there  should,  or 
should  not  be,  militia  trainings.  There  was  nothing  of  that  kind,  eitlier 
in  the  report  of  the  committee,  or  in  the  amendment  by  the  gentleman 
from  Chester,  (Mr.  Bell)  or  in  the  amendment  which  had  been  laid  on 
the  table,  as  proposed  by  the  gentleman  from  the  county  of  Philadelphia, 
(Mr.  Brown.)  There  was  nothing  either  in  one  or  the  other  of  these 
propositions,  which  went  to  make  it  absolutely  imperative  on  the  Legis- 
lature to  keep  up  the  militia  trainings.  Theie  was  nothing  of  the  kind 
in  any  of  the  propositions.     Why,  then,  had  there  been  this  ado  about 
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the  rights  of  conscience,  and  about  taxes  as  equivalents  for  personal 
attendance  at  the  militia  trainings  ?  Nothing  was  to  be  gained  by  such 
discussion ;  although  it  might  be,  and  probably  was,  intended  for  effect. 
What  its  end  might  be,  he  did  not  know.  If  there  was  any  thing  in  the 
article,  or  in  the  amendment,  in  reference  either  to  the  abolition  or  to  the 
keeping  up  of  militia  trainings,  the  argument  of  the  gentleman  from  Alle- 
gheny, might  carry  with  it  some  force.  When  that  gentleman  had  first 
addressed  the  committee  on  this  subject  the  other  day,  he  introduced  to 
118  the  Constitution  of  the  United  States,  to  shew  that  neither  the  Legis- 
lature nor  the  citizens  of  Pennsylvania  in  Convention  assembled,  could 
dispose  of  the  authority  given  to  the  Congress  of  the  United  States,  in 
relation  to  the  militia  ;  and  at  that  time  he  declared  it  was  idle  to  contra- 
vene the  action  of  Congress  in  regard  to  this,  or  any  other  matter  in  any 
State  in  the  Union,  while  Congress  kept  within  the  limits  of  the  Consti- 
tution. The  gentleman  was  unquestionably  right  in  the  view  be  then 
took.  And  yet  his  argument  on  the  present  occasion  went  to  shew  the 
existence  of  a  right  to  contract  the  power  of  Congress  in  regard  to  a 
portion  of  the  citizens  of  Pennsylvania. 

Mr.  Forward  rose  to  explain.  The  act  of  Congress  recognized  all 
.exceptions  granted  by  the  State  Legislatures.  We  might  excuse  any  man 
and  yet  act  in  perfect  conformity  with  the  requisitions  of  the  law  of  Con* 
gress. 

Mr.  Banks  resumed.  He  had  not,  he  said,  the  act  of  Congress  before 
him;  but  he  had  before  him  the  Constitution  of  the  United  States,  which 
declared  that  Congress  had  control  over  every  thing  in  relation  to  the 
land  and  naval  forces  of  the  country ;  and,  so  far  as  his  recollection  went, 
there  was  no  act  of  Congress  which  authorized  the  Legislature  of  the 
State  to  excuse  A  or  B,  or  any  one  else.  The  eighth  section  of  the  first 
article  of  the  Constitution  of  the  United  States,  among  other  things 
contained  the  following  paragraphs : 

"  Congress  shall  have  power  to  make  rules  for  the  government  of  the 
land  and  naval  forces." 

•*  To  provide  for  calling  forth  the  militia,  to  execute  the  laws  of  the 
Union,  suppress  insurrections  and  repel  invasions." 

•*To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  maybe  employed  in  the  service  of  the 
United  States,  &c." 

And  the  second  article  of  the  amendments  to  the  Constitution  of  the 
United  States,  is  as  follows :  *'A  well  regulated  militia  being  necessary  to 
the  security  ot  a  free  State,  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed." 

So  much  for  the  Constitution  of  the  United  States.  In  relation  to  the 
protection  and  support  by  the  government,  the  fifth  section  of  the  first 
chapter  of  the  Constitution  of  1776,  declared  as  follows :  '*  That  govern- 
ment is,  or  ought  to  be,  instituted  for  the  common  benefit,  protection  and 
security  of  the  people,  nation  or  community,  and  not  for  the  particular 
emolument  or  advantage  of  any  single  man,  family,  or  set  of  men,  who 
are  a  part  only  of  that  community." 

The  act  of  Congress  of  1792 ,  which  had  been  this  moment  sent  to  his 
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table,  he  presumed  by  the  gentleman  from  Northampton,  (Mr.  Porter,) 
ivas  in  these  words  : 

Act  of  Congress  1792  :  Act  more  effectually  to  provide  for  the  national 
defence,  by  establishing  an  uniform  militia  throughout  the  United  States  : 

"  Sect.  2,  That  the  Vice  President  of  the  United  States ;  the  offi- 
"  cers.  Judicial  and  Executive,  of  the  Government  of  the  United  States  ; 
"  the  members  of  both  Houses  of  Congress,  and  their  respective  officers ; 
*^  all  Custom  House  officers,  with  their  clerks ;  all  post  officers  and  stage 
**  drivers,  who  are  employed  in  the  care  and  conveyance  of  the  mail  of 
"  the  post  office  of  the  United  States ;  all  ferrymen  employed  at  any  ferry 
*'  on  the  post  roads  ;  all  inspectors  of  exports  ;  all  pilots  ;  all  mariners, 
"  actually  employed  in  the  sea-service  of  any  citizen  or  merchant  within 
*'  the  United  States ;  and  all  persons  who  now  are,  or  may  hereafter  6e, 
**  exempted  by  the  laws  of  the  respective  States,  shall  be  and  are  hereby, 
"  exempted  from  militia  duty,  notwithstanding  their  being  above  the 
*'  age  of  eighteen  and  under  the  age  of  forty-five  years.'*'' 

Thus,  continued  Mr.  B.,  it  appeared  that,  in  pursuance  of  this  act,  the 
Legislature  now  possessed  the  privilege  to  exempt,  if  they  thought  proper 
to  do  so.      **  And  all  persons,"  says  the  act,   **  who  now  are,  or  may 
hereafter  be,  exempted  by  the  laws  of  the  respective  States,  shall  be,  and 
were  hereby  exempted  from  militia  duty,  notwithstanding  their  being 
above  the  age  of  eighteen,  and  under  the  age  of  forty-five  years."     This 
being  the  case,  continued  Mr.  B.,  it  was  in  the  power  of  the   several 
States  to  exempt  persons,  so  far  as  they  thought  proper ;  and  the  Legis- 
lature under  that  act  and  the  existing  Constitution  would  have  the  power 
now,  if  they  thought  proper  to  exercise  it,  to  exempt  members  of  the 
Legislature  and  all  other  persons.     As  we  were  now  about  to  revise  the 
Constitution  of  Pennsylvania,  and  as  we  were  placed  towards  the  people 
of  the  State  in  the  same  relation   as  though  we  were  about  to  frame  a 
form  of  government  where  no  goveniment  had  beforejexisted,  the  question 
was,  whether  it  'was  expedient  to  incorporate  into  our  fundamental  law, 
the  proposition  offered  by  the  gentleman  from  Chester.      He  (Mr.  B.) 
doubted  very   much  the  propriety   of  incorporating  any  such  principle.. 
He  doubted  whether  it  was  right  or  expedient  for  this  committee  or  the 
Convention,  to  exempt  any  portion  of  our  citizens  from  the  operation  of 
general  laws  or  regulations.     He  doubted — indeed  he  was  satisfied  in  his 
own  mind,  however,  other  gentlemen  might  satisfy   themselves  by  rea- 
soning according  to  the  belief  which  each  entertained — whether  it  was 
proper  for  this  committee  to  say  that  A  or  B  should  be  exempted  from 
the  operation  of  any  general  regulation  with  reference  either  to  the  mili- 
tia, or  to  any  other  department  of  the  Commonwealth.     Would  it  be 
right,  would  it  be  treating  the  rest  of  our  fellow  citizens  fairly,  to  say  that 
any  one  society  of  christians,  of  any  character  or  description,  should  not 
be  subject  to  the  same  impositions,  if  gentlenien  were  so  pleased  to  call 
them,  in  relation  to  the  support  of  the  government  and  the  protection  of 
the  people  of  the  Commonwealth,  to  which  others  were  subject  under  the 
Constitution  and  laws  of  the  State.   Surely  not.    It  might  be  expedient  for 
some,  and  advantageous,  but  not  right.     He  knew  what  the  argument  was 
which  had  been  used,  and  very  forcibly  used,  by  the  gentleman  from 
Allegheny,  (Mr.  Forward)  that  conscience  might  interpose  its  authority 
and  save  one  man  from  doing  that  which  all  others  were  bound  to  do  under 
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the  laws  of  the  Commonweahh.     That  gentleman  contended  that  you 
taxed  a  man's  conscience  when  you  charge  him  with  the  payment  of 
public  dues,  or  of  taxes  to  support  your  government.     Tax  his  con* 
science !     No — you  tax  his  property,  and  if  his  conscience  interferes  and 
says  that  it  is  wrong,  would  you  call  that  taxing  his  conscience  ?     All  of 
us,  under  this  plea,  when  taxed  for  the  support  of  the  government  in  any 
of  its  branches,  might  say  it  was  improper,  because  we  thought  the  legis- 
lation wrong,  and  our  consciences  disapproved  it.     Would  it  be  right  for 
us  to  say,  we  would  not  pay  because  legislators  were  mistaken  in  their 
views,  in  putting  upon  the  people  charges  which  were  not  called  for  or 
expedient?     And  were  not  our  rights  the  same  in  regard  to  toleration? 
Did  any  man  ever  hear  of  the  species  of  toleration  which  has  been  urged 
upon  the  attention   of  the  committee  in  the  course  of  this  argument  ? 
Exempt  a  man  from  bearing  arms  if  he  chooses  to  pay  an  equivalent  for 
personal  service,  and  do  you  not  thus  tolerate  him  to  choose  that  which 
he  prefers?     You  put  no  compulsion  on  such  a  man.     If  you  leave  the 
Legislature  free  to  say,  that  all  men  should  bear  arms  when  the  exigencies 
of  their  country  required,  he  (Mr,  B.)  contended  that  no  imposition  was 
thus  placed  upon  the  consciences  of  men.     No  such  thing.     Every  man 
chose  that  which  he  preferred ;  namely,  whether  he  would  carry  arms, 
the  country  requiring  his  services,  or  whether  he  would  pay  an  equiva- 
lent for  personal  service,  and  for  that  protection  which  others  gave  him, 
by  marching  to  the  tented  field,  and  by  baring  their  bosoms  to  the  bayo- 
nets of  the  enemy.     Government  had  in  view  the  good  of  the  whole 
people ;  and  all  Legislatures,  and  all  enactments  by  Legislatures,  had 
certain  avowed  objects  in  view,  of  giving  protection  to  all  and  prescribing 
rules  of  action  for  all,  with  an  equal  and  impartial  hand.     The  desire  of 
all,  was,  that  they  should  have  protection,  and  it  was  right  that  every 
man  should  contribute  from  his  means,  as  his  neighbours  did,  to  the 
maintenance  of  that  protection.     Would  we  not,  by   the   very   act  of 
exempting  one  portion  of  our  citizens  from  this  necessary  burden,  place 
them  above  their  neighbors  and  fellow  citizens  in  relation  to  the  matter 
of  military  service?     He  knew  that  this  class  of  citizens  believed  it  to  be 
wrong  to  take  up  arms  to  defend  their  country,  their  persons,  or  property, 
or  their  neighbor's  property ;  but  what  of  that ;  while  I,  in  my  person, 
protect  them  and  their  property,  they  are  bound  in  justice  to  support  me. 
what  was  remarked  yesterday,  by  the  gentleman  from  the  city  of  Phila- 
delphia, (Mr.  Hopkinson)  that  he  did  not  choose  to  stand  at  his  neighbor's 
door  with  a  musket  to  defend  him,  whilst  he  was  packing. up  his  plate, 
must  have  left  an  impression  on  the  minds  of  those  who  heard,  not  to  be 
effaced.     This  was  a  forcible   allusion  to  the  condition  in  which  the 
country  had  been  placed,  and  might  be  placed  again.     That  being  the 
case,  was  it  not  right  that  these  individuals  should  contribute  theirportion 
to  the  support  of  the  government  ?   The  portion  of  Proud's  History  which 
had  been  read  yesterday  by  the  gentleman  from  Luzerne,  (Mr.  Wood- 
ward) was  sufficient  certainly  to  satisfy  us,  that  this  doctrine  was  right. 
If  they  did  not  contribute  to  the  support  of  their  government,  they  were 
not  acting  like  good  citizens.     If  they  allowed  the  Legislature  to  pass 
acts  of  assembly  authorizing  these  militia  trainings,  and  did  not  choose 
cither  to  give  their  personal  services  or  to  pay  an  equivalent,  were  they 
acting  in  good  faith  to  the  Commonwealth  ?     Certainly  not.     And  if 
they  would  not  so  contribute  was  it  not  proper  to  coerce  payment— -to 
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take  their  property  if  they  possessed  any  ?  Might  he  not  go  further  and 
say,  that  the  collectors  of  militia  dues  should  lay  their  hands  on  their 
persons,  and  to  dispose  of  them,  or  to  compel  payment  of  these  just 
demands  ?  He  would  not  go  so  far  as  to  say  they  should  be  tied  to  dead 
bodies  for  punishment,  as  was  sometimes  done  in  ancient  Rome;  nor  did 
he  think  that  they  should  be  sold,  as  debtors  were  according  to  the  pro- 
visions of  the  civil  law.  But  he  did  think  that  they  should  be  compelled 
to  pay,  in  the  same  way  as  the  law  compels  the  payment  of  all  other 
dues.  Surely,  if  one  portion  of  our  fellow  citizens  ought  to  be  compelled 
to  pay,  every  other  portion  should. 

He  knew,  as  had  been  remarked  by  the  President  of  the  Convention 
yesterday,  that  the  militia  had  been  brought  into  disrepute.     Not  (said 
Mr.  B.)  by  persons  belonging  to  it,  but  by  those  who  were  unwilling  to 
carry  muskets,  or  corn-stalks,  or  to  pay  a  dollar  a  day  for  being  excused. 
By  thoee  who  would  like  to  be  regarded  as  the  exclusives  of  town  and 
country.     In  this  way  was  the   militia  system  brought  into  disrepute. 
Those  who  acted  in  this  way,  knew  nothing  of  the  advantages  of  the 
system,  and  thus  were  for  putting  us  at  the  mercy  of  a  hired  soldiery- 
conscription — if  gentlemen  pleased.     He  knew  not  what  other  delegates 
on  this  floor  thought  in  reference  to  this  subject.     But,  he  could  speak  for 
himself:  he  had  been  a  militia  man,  and  had  shouldered  his  gun  as  soon 
as  he  was  able — turning  out  with  his  neighbors,  and  attending  the  train- 
ings.    He  had  never  felt  degraded  ;  on  the  contrary,  he  always  had  felt 
it  his  duty  to  encourage  obedience  to  the  law,  and  to  aid  as  far  as  he 
could,  in  every  department  of  the  government  of  the  country.      He  had 
from  his  youth  upwards,  been  taught  to  do  so,  and  he  would  instruct  his 
children  to  follow  in  his  footsteps  in  that  respect.     In  his  humble  opin* 
ion,  it  was  the  bounden  duly  of  every  man  to  do  all  in  his  power  to  aid 
and  support  the  government  under  which  he  lives,  and  to  further  the 
welfare  of  his  fellow  men.     Every  man  who  refused  to  do  this,  ought  not 
to  be  entitled  to,  and  certainly  was  not  worthy  of,  the  protection  of  the 
government.     He  (Mr.  B.)  was  for  upholding  the  militia  as  our  best 
defence  in  a  time  of  war.     If  it  was  kept  up,  as  it  ought  to  be,  there 
would  be  no  danger  of  our  soil  being  invaded  by  a  foreign  foe.     The  pro- 
vision, as  it  had  been  agreed  to,  authorizes  the  Legislature  to  do  as  they 
think  best  in  the  matter.     The  section  now  read:     •*  The  freemen  of  the 
Commonwealth  shall  be  armed  and  disciplined  for  its  defence,  when,  and 
in  such  manner  as  shall  be  directed  by  law."     Supposing  this  to  be  agreed 
to,  and  that  the  Legislature  should  not  authorize  militia  trainings,  or  even 
if  they  should,  and  did  not  impose  a  fine  for  non-attendance,  the  section 
would  then  be  entirely  inoperative,  and  he  thought  gentlemen  did  not 
desire  any  such  thing.     What  necessity,  he  would  ask,  was  there  for  the 
amendment  of  the  gentleman  from  Chester,  unless  his  object  was  to 
exempt  a  sect,  that  was  as  fully  able  as  any  other,  from  the  payment  of  a 
contribution?     Could  there  be  any  danger  apprehended  by  those  who 
entertained  conscientious  scruples  in  being  called  upon  to  do  militia  duty  ? 
Was  their  property  likely  to  be  endangered  ?    Certainly  not.     Then  why 
not  leave  the  regulation  of  this  matter  in  the  hands  of  the  Legislature  ? 
If  the  Friends  were  in  no  more  danger  of  being  injured  than  other  citi- 
zens Mrho  were  not  conscientious  in  this  way,  why  should  they  have  a 
special  favor  granted  them  in  preference  to  others  ?    It  really  seemed  to 
him  preposterous.     Those  who  contended  for  such  a  privilege,  were 
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laboring  under  a  great  mistake  in  taking  such  an  exclusive  view.  He 
would  never  consent  to  countenance  such  a  classification  of  citizens 
whether  they  numbered  fifty  or  fifty  thousand.  Let  our  Constitution 
have  in  view  the  welfare  of  the  Commonwealth  generally.  And,  let  our 
acts  of  assembly  fix  the  rights  and  privileges  of  the  community  of  Penn- 
sylvania without  partiality  or  prejudice. 

The  delegate  from  Allegheny  had  spoken  of  conscience  as  being  a 
natural  right.     Now,  he  (Mr.  Banks)  did  not  understand  it  to  be  a  natural 
light,  but  his  belief  was,  that  conscience  was  a  moral  sense.    If  he  was 
not  mistaken,  it  was  the  celebrated  Locke  who  said  **  Conscience  is  ta 
the  judgment,  what  the  understanding  is  to  the  will."     Somewhere  else, 
too,  he  had  read  "what  conscience  dictates  to  be  done  or  teaches  not  to  do.'* 
But  in  all  governments — whether  in  the  government  of  the  United  States, 
or  any  other  well  regulated  government,  as,  in  tkat  of  Pennsylvania, 
inconveniences  must  be  endured  by  the  few,  for  the  benefit  of  the  whole. 
Nothing  at  all  was  sought  to  be  imposed  upon  any  portion  of  the  Common- 
wealth, which  would  not  operate  on  all  alike.     Then  why  should  we  be 
asked  to  exclude  the  Quakers  from  the  operation  of  a  general  law  ?     Now, 
the  gentleman  from  Allegheny,  (Mr.  Forward)  and  others,  knew  just  as 
well  as  he  did,  that  il  would  be  wrong  and  unfair  to  grant  any  privilege  to 
one  body  of  men  over  another.     He  would  ask  the  delegate  from  Alle- 
gheny whether  he  could,  consistently   with  his  sense  of  duty  to  the 
country,  do  any  thing  which  should  not  induce  every  citizen,  in  the  time 
of  danger,  to  come  forward  and  repel  the  foreign  invader  ?    No  man,  he 
believed,  that  had  ever  thought  for  one  moment  on  the  subject,  could 
believe  it.     He  might  agiee  to  it,  in  a  time  of  peace,  on  account  of  the 
tender  consciences  of  those  who  refuse  to  hear  arms.     He  might  agree  to 
it,  because  the  exigencies  of  the  country  are  not  such  as  to  require  that  he 
should  repair  to  the  tented  field.     But  money  was  no  equivalent,  in  a  time 
of  war,  to  a  man  for  risking  his  life.     Would  all  the  money  that  the 
society  of  Friends  could  collect,  be  any  equivalent  to  me,  (said  Mr.  B.)  if 
I  should  lose  my  life  in  saving  their  property  and  persons  ?     Would  it  be 
an  equivalent  to  ray  wife  and  children,  if  I  should  be  so  cut  off  from 
them  ?     No  such  thing.     And  such  would  be  the  opinion  of  every  pro* 
perly  constituted  and  correct  mind.     The  remarks  made  yesterday  by 
the  President  of  the  Convention,  in  allusion  to  the  British  General,  Ross,, 
who,  when  on  his  way  to  Baltimore,  seeing  a  fine  regiment  from  that  city 
before  him,  said  **  he  wished  that  regiment  would  withdraw,  or  he  would 
have  to  let  loose  his  blackguards  upon  them,"   although  intended  by 
the  President  to  disparage  the  militia  system,  had  on  his  mind  a  contrary 
effect.     These    blackguards,    let  it  be  remembered,   were  mercenary 
soldiers — not  militia — and  under  a  British  commander.     The  gentleman 
might  have  proceeded  a  little  further.     He  did  not  tell  us,  althouj^h  he 
knew  it  well,  that  it  was  a  bullet  from  a  militia-man,  that  killed  that  same 
General  Ross,  and  thus  prevented  the  shedding  of  much  more  blood.    It 
was  idle  to  tell  him  (Mr.  B.)  of  the  kindness  of  British  officers  or  soldiers 
to  American  citizens.     He  could  not  understand  it.     He  had  had  ancestors 
in  the  service  of  his  country — as  had  most  of  the  delegates  on  this  floor 
-—and  therefore  he  could  not  help  feeling  warmly  on  the  subject.     Let 
gentlemen  read  the  narrative  of  Captain  White,  of  our  own  Adams  county, 
and  then  talk  of  the  kindness  of  such  officers  and  soldiers.     Tell  it  not  ia 
Gath,  publish  it  not  out  of  this  chamber  of  deputies  from  a  free  people,. 
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^at  British  officers  and  soldiers  ever  behaved  kindly  to  Americans !     Let 
•Ihers  ridicule  the  militia  as  they  please,  but  let  the  members  of  this 
Convention  show  to  the  people  of  this  Commonwealth,  that  they,  for 
Iheir  part,  will  sustain  the  system  of  their  forefathers— that  system  which 
-was  adopted  as  long  ago  as  the  year  1777.     Let  us  cherish  the  doings  of  the 
days  when  every  man  carried  his  musket,  not  as  a  hired  mercenary,  but  as  a 
militia-man,  in  defence  of  the  Commonwealth  and  the  country.    Men  in  for- 
mer days,  did  not  refuse  to  carry  their  muskets,  and  use  them,  too,  when 
the  exigencies  of  the  country  demanded  it.     There  had  been  a  time  when 
men  did  not  shrink  when  they  were  requiied  to  train,  no  matter  whether 
it  was  once  or  thrice  a  year.     This  brought  to  his  mind  what  had  been 
said  by  the  President  of  the  Convention,  that  trainings  occasioned  a  great 
loss  of  money — 'Hhese  abominable  trainings,"  if  the  gentleman  pleased* 
The  man  who  could  be  relied  on  in  the  day  of  trial,  depend  on  it,  was  not 
the  man  to  take  money  into  the  account.    The  poor  man  did  not  estimate 
bis  duty  to  the  State  by  dollars  and  cents.     He  would  turn  out  when  his 
country  required  that  he  should  do  so.     No  man  who  desired  the  perpet^ 
nation  of  the  free  institutions  under  which  he  had  lived  and  been  instructed, 
snd  which  he  ought  to  cherish  as  his  life,  would  object  to  sacrifice  some 
ef  his  means  and  his  comfort,  in  order  that  military  trainings  might  be 
kept  up,  so  that  in  the  hour  of  danger,  we  should  be  the  better  prepared 
to  defend  our  homes,  our  firesides,  and  osi  liberties.     Looking,  then,  at 
^is  important  subject  in  every  light  in  which  it  could  be  viewed,  he 
thought  it  would  be  best  to  let  the  Constitution  stand  as  it  now  did.     He 
well  remembered  the  remark  which  fell  from  tke  gentleman  from  Phila- 
delphia, (Mr.  Scott)  a  few  days  ago,  on  a  motion  made  to  strike  out  an 
amendment  excusing  those  from  bearing  arms  who  entertained '  consci- 
entious scruples — that  his  sons  should  be  trained,  &.c.     He  (Mr.  B.) 
approved  of  the  sentiments  uttered  by  that  gentleman,  and  hoped  they 
would  be  cherished,  for  they   were   characteristic  of  every  man  who 
desired  to   act  out   the   conduct  of  a  freemen  on  all  occasions.     Now, 
ie  supposed  that  the  society  of  Friends,  and  every  other  society,  and 
every  individual  in  the  Commonwealth,   would  be  as  safe  under   the 
Constitution  as  it  exists,  as  if  it  were  changed.     He   doubted   much 
whether  any  proposition  could  be  brought  before  the  people,  which  would 
saaeet  their  approbation  in  preference  to  the  section  in  the  Constitution  of 
1790.     He  would  vole  against  the  amendment  of  the  gentleman  from 
Chester,  (Mr.  Bell)  and  if  the  gentleman  from  the  county  of  Philadel- 
phia should  persist  in  pressing  his  proposition,  he  would  vote  against  that 
also.     He  (Mr.  B.)  was  satisfied  with  the  section  as  it  now  stood,  and 
iie  believed  that  they  who  entertained  conscientious  scruples  in  regard  to 
bearing  arms,  would  fare  better  by  clingino-  to  the  Constitution  as  it  is, 
which  does  not  compel  them  to  bear  arms,  than  under  the  amendment,  by 
"wliich  they  could  be  compelled. 

Mr.  RfiiGAnT,  of  Lancaster,  said  that  coming  from  a  section  of  the 
stiite  in  which  there  were  a  great  many  persons  conscientiously  scrupu- 
lous on  the  subject  of  bearing  arms,  he  should  avail  himself  of  the  present 
opportunity  of  offering  some  reasons  why  they  should  not  be  compelled 
to  act  contrary  to  their  religious  notions.  A  great  number  of  his  consti- 
iiucnls,  whom  he  had  the  honor  to  represent  in  this  Convention,  were 
men  of  influence  and  wealth.  Some  of  them  were  Menonists  and  Amo- 
sisis,  and  Dunkards,  and  Baptists,  difierent  from  the  Quakers  in  this  re- 
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spect  that  they  never  refused  to  pay  their  fines,  though  they  were  scrupu- 
lous in  respect  to  bearing  arms.  During  the  whole  of  the  interesting  dis- 
cussion which  had  taken  place  on  this  important  subject,  he  had  listened 
with  delight  and  instruction  to  the  various  speeches  that  had  been  deliver- 
ed. He  could  not,  however,  consent  to  vote  to  make  any  distinction  be- 
tween the  different  citizens  of  the  Commonwealth.  The  gentleman  from 
Chester,  had,  in  an  eloquent  speech,  asked  the  Convention  to  place  all 
the  citizens  of  the  Commonwealth  on  an  equality,  but  he  had  failed  to 
show  that  any  inequality  existed.  And,  having  failed  to  show  that,  he 
had  failed  in  his  position.  Having  been  unable  to  prove  inequality,  he 
could  not  ask  for  equality.  What,  he  asked,  was  the  position  the  delegate 
had  set  out  with?  Why,  the  position  was,  that  the  society  of  Friends 
(as  he  had  contended  for  them  alone,  not  for  other  denominations)  have 
conscientious  scruples. 

Mr.  Bell,  of  Chester,  said  :  The  argument  was  applicable  to  all. 

Mr.  Reigart  resumed :  They  asked  not  other  men  to  perform  service 
without  payment  for  it.  There  was  nothing  more  equally  protective  of 
the  rights  of  all  classes  than  the  present  Constitution.  That  instrument 
goes  on  the  ground  of  equal  rights  and  privileges,  and  fully  carries  out 
that  principle.  The  gentleman  from  Allegheny  had  refered  to  the  Con- 
stitution of  76*  as  giving  greater  privileges  to  those  who  scruple  to  bear 
arms,  than  the  present  Constitution.  The  sixth  section  of  the  first  chap- 
ter of  the  Declaration  of  the  Rights  to  which  he  refers,  provides,  that 
"  every  member  of  society  hath  a  right  to  be  protected  in  the  enjoyment 
of  life,  liberty,  and  property ;  and  therefore  is  bound  to  contribute  to  the 
expense  of  that  protection  and  yield  his  personal  service,  when  necessary, 
or  an  equivalent  thereto."  This  did  not  mean,  in  his  opinion,  an  equiva- 
lent in  money,  but  in  personal  service ;  so,  in  the  next  clause,  it  is  declar- 
ed, that  "no  man  who  is  conscientiously  scrupulous  of  bearing  arms, 
can  be  justly  compelled  thereto  if  he  will  pay  such  equivalent :" — that  is, 
if  he  will  furnish  a  substitute,  who  will  render  the  personal  service  re- 
quired of  him,  and  who  would  fight  the  battles  of  the  country  in  the  man- 
ner in  which  a  free  citizen  is  expected  to  do.  The  new  Constitution  was 
more  indulgent  to  the  scruples  of  citizens  than  the  old  one,  and  it  went  so 
far  as  expressly  to  exonerate  them  from  personal  service  in  the  militia  on 
the  payment  of  an  equivalent  in  money.  The  same  people  npw  come 
to  us  and  demand  that  they  shall  go  scot  free.  We  admitted  liberty  of 
conscience  to  be  a  natural  right.  The  right  claimed  by  the  friends  was 
that,  being  conscientiously  scrupulous  of  shedding  blood,  they  should  be 
free  from  the  burden  of  militia  duty  on  paying  an  equivalent  for  it,  in 
time  of  peace.  That  was  the  extent  of  the  right  claimed.  But,  if  there 
was  any  principle  of  consistency  in  the  claim,  would  it  not  extend  also 
to  time  of  war  ?  The  right  of  conscience,  in  this  case,  was  limited  to 
a  conscientious  scruple  to  shed  blood  in  time  of  peace,  but  not  upon  an 
aversion  to  war.  This  inconsistency  upset  the  whole  of  the  argument 
which  the  gentleman  from  Allegheny,  (Mr.  Forward)  in  his  able  and  in- 
genious speech,  founded  upon  the  freedom  of  conscience  as  a  natural  right. 
It  was  admitted  that,  in  the  emergencies  of  war,  the  right  claimed  for  the 
scrupulous  must  yield  to  the  necessity  of  the  case,  and  in  this  view  of  the 
matter  the  whole  question  ended. 

It  was  related  in  one  of  the^histories  of  this  Commonwealth  that,  in  1721, 
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James  Amon,  the  founder  of  the  sect  called  the  Am^nists,  petitioned  the 
proprietory  government  to  be  relieved  from  the  payment  of  all  taxes.  He 
represented  that  he  had  no  occasion  for  the  aid  of  the  courts  nor  of  the 
civil  power ;  that  he  had  no  suits,  and  no  quarrels  with  any  body,  and 
needed  no  protection.  But  the  proprietory  g^ovemment  said,  no.  You  are 
under  the  same  protection  of  the  government  that  every  other  citizen  is, 
and  you  must  contribute  your  share  of  the  tax  levied  for  the  support  of 
the  government.  So  here,  in  answer  to  the  demand  made  upon  us  by  the 
Friends,  we  say  you  must  pay  an  equivalent.  They  reply,  we  will  meet 
you  half  way.  We  will  pay  the  equivalent  in  time  of  war,  if  you  will 
relieve  us  from  it  in  time  of  peace.  The  gentleman  from  Philadelphia 
asked  what  brought  our  ancestors  here?  it  was  a  desire  to  enjoy  free- 
dom of  conscience.  They  fled  from  the  intolerance  and  bigotry  of  the 
©Id  world,  where  they  were  persecuted  like  felons,  for  the  crime  of 
worshipping  God  after  their  own  consciences,  there  they  were  not  permitted 
to  enjoy  any  religious  freedom.  The  two  cases  were  not  parallel.  There 
they  would  gladly  have  paid  an  equivalent  for  the  sake  of  enjoying  their 
own  mode  of  worship  and  their  own  religious  opinions.  They  came  to 
the  wilds  of  America  to  get  clear  of  religious  restraint,  and  here  they  and 
their  descendants,  to  this  hour,  are  free  to  worship  in  their  own  way, 
without  any  restraint.  The  only  question  was,  whether  one  portion  of 
them  should  be  exempted  from  the  military  taxation,  while  the  other  was 
not.  It  was  the  exclusive  privileges  of  the  old  countries  which  was  the 
cause  of  all  their  persecution  and  suffering,  and  the  object  of  all  their 
complaints  and  aversion.  Carrying  out  the  principles  of  the  gentlemen 
from  Allegheny  they  fall  to  the  ground.  The  argument  i«  over  and  the 
contention  is  over.  Let  us  see  what  other  states  have  done  on  this  sulgect. 
In  Massachusetts,  the  Friends,  and  others  who  were  exempted  from  pe> 
sonal  service  in  the  militia,  pay  an  equivalent,  and  so  every  New-England 
State  except  Maine.  The  Constitution  of  Tennessee  has  a  remarkable 
expression  in  relation  to  this  subject :  *'  non-resistance,"  it  says,  "  is  ab- 
surd." That  is  the  argument  of  the  Constitution  of  Tennessee,  and  it  is 
one  that  cannot  be  got  over.  His  course  would  be  to  vote  against  the 
amendment  and  the  report,  and  to  get  back  to  the  provision  of  the  old. 
Constitution  and  adopt  it,  with  some  modification. 

Mr.  Merrill  said,  it  had  been  remarked  here  that  this  question  was 
settled.  If  it  was  so,  it  had  been  settled,  after  a  debate  on  only  one  side : 
all  those  who  professed  to  be  in  favor  of  recognizing  and  protecting  con- 
scientious scruples,  had  deferred  the  expression  of  their  views,  until  that 
subject  should  come  finally  before  the  committee,  in  another  part  of  the 
Constitution.  He  w:is  willing  the  discussion  of  that  branch  of  the  qaes- 
tion  should  be  postponed  to  another  time.  But,  as  almost  all  those  who 
were  on  the  other  side  of  the  question,  had  taken  this  occasion  to  bring 
forward  their  views,  he  would  make  a  few  remarks  in  reply,  though  the 
issue  had  been  made  without  any  reference  to  the  question  imsaieJiately 
before  the  committee.  A  remark  had  fallen  from  the  gentleman  from 
Northampton,  (Mr.  Porter)  which  was  certainly  candid  and  might  be 
true,  that  there  were  very  few  who  cared  any  thing  about  the  consciences 
of  others.  He  trusted,  however,  that  we  did  not  wholly  disregard  the 
consciences  of  others,  and  that  we  entertained  that  principle  of  toleration 
which  would  lead  us  to  accord  to  others,  that  which  we  claimed  for  our- 
selves.   That  freedom  of  conscience  is  the  very  foundation  of  our  insti- 
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tutions,  no  one  would  doubt.  It  would  be  perceived  by  reference  to 
almost  every  fumdamental  law,  and  to  the  proceedings  of  almost  every 
public  body.  A  strict  observance  of  the  rights  of  conscience,  was  insisted 
upon  by  all  the  founders  of  our  institutions.  The  very  clause  of  the 
present  Constitution  which  was  now  under  debate,  recognized  this  princi- 
ple. The  third  section  of  the  ninth  article  of  the  same  instrument  was 
still  more  explicit.  It  declared  that  '*  no  human  authority  can  in  any 
case  whatever,  control  or  interfere  with  the  rights  of  conscience."  That 
was  the  declaration  of  1790,  which  was  then  authorized  by  the  people  of 
Pennsylvania,  and  had  since  been  acted  on  for  forty-seven  years— that 
**  no  human  authority  can  control  the  rights  of  conscience."  Is  that  true 
or  is  it  not  ?  Is  this  principle  held  and  believed  in  Pennsylvania  ?  I  can- 
not doubt  it.  One  question  arises,  how  far  is  the  principle  to  be  acquiesced 
in  ? — and  another  is,  how  far  are  those  who  profess  conscientious  scruples 
sincere  in  their  professions  ?  Though  there  had  been  no  positive  declara- 
tions that  the  Friends  are  insincere  in  their  professions,  yet  there  had  been 
indications  of  distrust  in  their  sincerity.  On  this  point  the  question  must 
rest.  Do  you  believe  that  those  who  profess  conscientious  scruples,  are 
sincere  ?  Who  makes  those  scruples  ?  What  is  their  character  and  tenor 
of  life  ?  Are  they  men  who  would  report  one  thing,  while  they  believed 
another?  If  they  were  sincere,  then  »*  no  human  power  can  inteifere," 
with  them.  Then  had  these  scruples  been  assumed  to  mean  some  bad  and 
wicked  purpose,  or  are  those  who  profess  them,  men  of  such  character 
and  deportment,  as  to  afford  a  guaranty  of  their  sincerity  ?  That  there 
are  men  among  them  who  may  act  from  the  paltry  motive  of  advan- 
tage is  probable ;  but  does  such  a  motive  operate  upon  the  whole  sect  ? 
They  are  sober,  quiet,  industrious  and  benevolent,  and  their  mode  of 
worship  and  belief  holds  out  no  allurements  of  any  sort.  Their's  is  not  a 
popular  belief  in  this  State.  It  never  was,  nor  could  it  ever  be,  the  popu- 
lar and  predominant  mode  of  belief  any  where.  Do  you  believe  that 
those  people  have  separated  themselves  from  the  popular  belief,  for  an  in- 
terested motive  ?  Would  they  make  more  money  by  it  than  by  any  other 
faith  ?  No.  Their  belief  was  unpopular,  and  it  was  held  against  the  sen- 
timents of  a  vast  majority  of  the  people  of  the  State.  That  was  the 
strongest  possible  proof  that  we  could  have  of  their  sincerity.  Who 
professed  their  religion  in  early  times,  for  the  sake  of  interest  ?  Those 
who  first  began  to  profess  it,  were  persecuted  to  imprisonment  and  death* 
Are  we  to  be  told  that  they  were  not  sincere  ?  What  better  evidence  can 
a  man  give  of  his  sincerity,  than  his  willingness  to  stake  his  life  and 
hiB  reputation  upon  his  professions  ?  What  evidence  can  we  have  of  the 
sincerity  of  any  political  man,  that  is  stronger,  than  we  have  in  this  case  ? 
These  scruples  then  being  in  sincerity  entertained,  our  fundamental  laws 
declare  that  *'  no  human  power  can  control"  them.  Are  we  now  going 
to  subvert  this  principle,  and  to  say  that  the  rights  of  conscience  shall  be 
protected  only  so  far  as  suits  our  convenience  ?  Shall  we  say  that  no  one 
has  a  right  to  claim  protection  in  matters  of  conscience  ;  that  his  protec- 
tion shall  depend  upon  the  discretion  of  the  Legislature  ;  that  the  rights 
of  the  minority  shall  be  left  to  the  decision  of  a  fluctuating  majority  ;  and 
that  every  thing  which  the  minority  does  shall  be  wrong,  and  every  thing 
done  by  the  majority  shall  be  right?  Can  we  not  go  a  step  further  and 
invade  personal  rights  and  rights  of  property,  with  as  much  reason  as  we 
do  those^of  conscience  ?    If  one  be  doomed  to  destruction,  how  long  will 
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it  be  before  the  other  is  offered  up  a  sacrifice  ?  I  believe,  said  Mr. 
Merrill,  that  the  right  of  conscience  is  as  sacred  a  right  and  as  perfect  a 
right  as  any  other ;  while  at  the  same  time,  it  is  less  capable  of  being  pro- 
tected, and  more  liable  to  abuse  then  any  other.  It  is  a  perfect  right  and 
is  to  be  enjoyed  as  we  enjoy  all  other  rights.  In  time  of  peace  there 
should  be  full  and  free  toietation  of  these  scruples ;  in  war,  those  who 
profess  them  and  those  who  do  not,  must  share  alike  the  common  hazard. 
In  this  way,  all  will  be  put  on  a  common  footing.  Every  thing  will  be 
tolerated  in  peace  ;  but  in  war,  all  must  partake  of  the  common  burden 
and  hazard.  Is  it  not  fair  and  proper,  that  we  should  put  this  matter  to 
the  Friends,  in  this  way  ?  They  can  ask  no  more ;  we  can  offer  no 
less.  I  have  no  doubt,  sir,  said  Mr.  M.  that  the  conscientious  scruples 
of  the  Friends  are  as  great  in  time  of  war,  as  in  peace ;  perhaps  much 
greater  ;  but  we  say  to  them  that,  in  that  emergency,  you  must  partake 
with  us  in  the  common  danger. 

The  gentleman  from  Susquehanna,  says,  that  granting  them  this  is  put* 
ting  them  on  a  different  footing  from  our  other  citizens.  This  he  denied. 
He  had  no  idea  of  placing  them  on  a  different  footing,  and  did  not  ask  it, 
and  he  would  not  grant  it.  He  would  tell  them  that  in  time  of  peace,  thehr 
conscientious  scruples  should  be  regarded ;  but  in  time  of  war,  he  would 
tell  them  that  they  had  a  stake  in  the  community,  and  that  they  must " 
help  to  maintain  it,  or  lose  it :  he  would  tell  them  that  they  received 
equal  protection  with  all  other  citizens,  and  they  must  return  equal  servi* 
ces  to  the  country ;  therefore,  this  was  only  securing  equal  and  exact  jus- 
tice to  all  our  fellow  citizens.  Then,  if  the  scruples  of  these  people  are 
honest  and  sincere,  which  none  can  doubt,  we  will  regard  them  when  the 
exigencies  of  the  country  does  not  require  their  services.  Could  we  do 
less  than  this  ?  He  thought  every  consideration  demanded  this  of  us. 
They  at  one  time  were  the  inheritors  of  this  land,  and  they  practised  tol- 
eration to  all  mankind ;  we  are  now  in  the  majority  and  we  ought  to 
practise  toleration  to  them — ^they  had  a  right  to  expect  this.  When  they 
were  in  the  majority  in  this  State,  they  might  have  excluded  the  Presby- 
terians and  Lutherans  and  other  religious  sects,  but  they  did  not  do  this* 
We  came  here  by  their  indulgence  in  the  first  place,  perhaps  by  their  inri- 
tation,  he  did  not  know,  but  we  enjoyed  their  indulgence  and  their  protec- 
tion, and  now  when  we  are  in  the  ascendency,  we  should  practice  the 
same  kind  of  toleration  to  them.  He  was  sorry  to  hear  the  truth  and 
sincerity  of  the  professions  of  these  people  doubted.  The  first  doubt  in 
relation  to  their  conscientious  scruples  was  raised  by  the  gentleman  from 
Luzerne,  (Mr.  Woodward.)  He  could  not  understand  the  conscientious 
scruples  of  the  society  of  Friends — they  were  totally  incomprehensible 
to  him.  Why,  other  men  may  not  understand  his  conscientious  scraples  f 
and  does  he  expect  all  other  men  to  grve  way  to  him.  Certainly  not.  He 
does  not  allow  his  word  to  be  doubled  in  relation  to  any  matter-^why 
then  does  he  doubt  the  word  of  others,  when  they  tell  him  they  have  con- 
scientious scruples.  But  he  does  not  understand  their  conscientious  sera 
pies,  therefore,  he  would  allow  them  no  liberty  at  all.  Why,  where  would 
this  thing  lead  us  to  if  carried  out.  The  king  of  Babylon  could  not  un- 
derstand Daniel's  conscientious  scruples  ;  He  could  not  see  the  necessity 
of  any  man's  praying  three  times  a  day — and  therefore  he  threw  Daniel 
into  the  lion's  den.  Charles  the  fifth,  could  not  understand  the  consci* 
entious  scruples  of  Martin  Luther.     Henry  the  eighth,  could  not  under-^ 
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stand  any  body's  conscientious  sciuples,  who  did  not  profess  the  same  faitk 
with  himself,  let  that  be  what  it  might ;  and  the  government  of  England  at 
one  time  could  not  understand  any  man's  conscientious  scruples,  who 
would  not  contribute  to  their  church ;  and  how  many  ministers  were  sacri- 
ficed, and  how  much  ruin  was  brought  upon  that  country,  because  many 
individuals  would  not  conform  to  this  doctrine.     He  might  not  be  able 
to  make  the  Quakers  understand  why  he  preferred  the  Presbyterian  churcfe 
or  the  Lutheran  church,  to  theirs.     You,  Mr.  Chairman,  might  not  be  able 
to  make  the  Episcopalians  understand  why  you  preferred  the  Presbyte- 
rian church,  but  that  did  not  say  that  his  doctrine  was  any  the  less  cor- 
rect, because  they  could  not  understand  it.     His  duty  was  a  matter  with 
his  own  conscience,  and  he  was  not  to  be  controlled  or  driven  from  his 
belief,  because  others  could  not  understand  it.     Again,  gentlemen  might 
recollect  that  in  Scotland,  Knox   and  a  large  portion  of  the  reformers  of 
that  day,  wished  to  appropriate  certain  lands  to  the  education  of  the  chil- 
dren of  the  kingdom — ^but  those  in  the  possession  of  them  could  not  un- 
derstand any  such  doctrines,  so  they  divided  them  among  themselves.  The 
laws  of  England  required  every  man  to  pay  tythe  for  the  support  of  the 
established  church,  and  the  rulers  of  that  country  could  not  understand  the 
consciences  of  any  person  who  was  not  willing  to  do  this.     They  most 
pay  tythes  to  a  church  which  they  never  enter.     Suppose  suph  a  law 
was  to  be  passed  in  this  country,  would  not  gentlemen  have  conscientious 
scruples  about  paying  it  ?     Would  not  they  ask  to  be  relieved  from  this 
burden  ?     There  would  be  no  difficulty  then  in  understanding  where  gen- 
tlemen's consciences  were.     All  he  asked  then  of  gentlemen  now,  was  t9 
do  what  they  would  expect  to  receive  under  similar  circumstances.     Let 
us  go  one  step  further.     If  conscience  is  a  tking  that  is  to  be  judged  of 
by  other  men,  those  who  are  least  informed  and  take  least  pains  to  exam.- 
ine  into  matters  of  conscience  are   to  be  the  judges  :  and  those  who  take 
great  pains  to  come  to  right  conclusions,  are  to  be  the  victims.     All  anj 
man  has  to  say  is,  that  he  dont  understand  another  man's  conscience,  an^ 
on  this  principle  you  can  justify  every  persecution,  which  has  ever  been 
practised  in  the  world.     Are  we  to  follow  the  example  of  the  dark  ages 
of  Europe,  or  are  we  to  be  governed  by   the  light  of  modern  reform  ? 
Are  we  to  go  back  to  those  ages  when  no  man  could  understand  the  con- 
science of  those  who  did  not  believe  with  him,  or  are  we  to  practise  upon 
the  blessed  doctrine  of  toleration  to  all  ?   It  is  right  and  proper  that  every 
man  should  be  left  to  judge  for  himselli,  in  relation  to  conscience ;  and  if 
gentlemen  who  could  not  understand   the  consciences  of  others,  would 
examine  their  own  breasts,  they  would  see  that  this  should  be  the  case. 
It  was  to  be  observed  that  they  who  had  but  little  sympathy  for  other 
men's  consciences,  had  generally  a  very  great  determination  to  stand  by 
their  own,  and  not  yield  it  up  to  any  person  or  on  any  occasions.     The 
Presbyterians  when  the  attempt  was  made  to  force  Episcopacy  upon  theni^ 
were  most  strenuous  in  resisting  it.    Their  consciences  would  not  permit 
of  their  receiving  the  doctrine  ;  they  could   not  come  to  the  same  con- 
clusion, and  they  rejected  the  doctrine.     This  matter  then,  of  judging  of 
the  consciences  of  men,  is  a  dangerous  matter,  for  it  will  always  happen 
that  the  less  informed,  the  more  ignorant,  and  those  who  have  never  taken 
any  pains  to  inquire  into  the  scruples  of  conscience,  will  be  ihe  judges. 

It  has  been  objected  to  this  amendment,  that  it  will  raise  up  privileged 
classes,  and  create   inequalities  in  society,  and  that  we  must  not  make 
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exemptions  from  a  general  law.  Why,  there  are  more  exemptions  now 
from  this  militia  law  than  any  other  general  law  in  the  State ;  all  who  are 
over  forty-five  years  arc  exempted  ;  all  who  have  served  seven  years  in 
a  volunteer  corps  are  exempted ;  and  men  are  exempted  by  name  or  title. 
Judges  of  courts,  ministers  of  the  Gospel,  justices  of  the  peace,  postmas- 
ters and  others  are  exempted.  Then  this  argument  that  there  must  be 
no  exemption  from  general  law,  went  for  nothing. 

He  wished  now  to  say  a  word  with  regard  to  the  cry  **  exemption  from 
taxes,"  which  are  levied  for  the  support  of  the  government.  Now  it  was  easy 
to  call  every  thing  by  a  name,  but  he  wanted  to  have  every  thing  called  by 
its  right  name.  Moneys  demanded  and  collected  from  men  for  a  failure  to 
perform  certain  duties,  was  not  a  tax,  it  could  not  be  looked  upon  as  a  tax. 
It  was  declared  in  the  law  to  be  a  fine,  and  to  turn  round  and  say  it  was  a  tax, 
and  say  that  the  Friends  ought  not  to  be  excused  from  paying  this  fine,  be- 
cause it  was  a  tax,  was  a  perversion  of  terms.  It  was  wholly  absurd  to 
call  these  fines  a  tax.  It  is  tru^  that  both  takes  money  from  the  purse, 
and  in  this  light  alone  could  it  be  viewed  as  a  tax.  But  were  they  both 
for  the  same  object  ?  No  sir  ;  one  is  in  aid  of  the  government,  and  the 
other  is  a  penalty  for  a  delinquency  in  the  performance  of  certain  duties. 
It  was  nothing  more  nor  less  than  what  it  professed  to  be,  a  fine.  Now 
he  would  ttisk  whether  by  any  implication  in  the  world  there  was  any 
ground  to  suppose,  that  when  conscience  would  not  allow  a  man  to  do 
one  thing,  it  would  allow  him  to  do  another  in  precisely  the  same  form. 
He  could  see  no  reason  for  any  such  supposition.  He  himself  had  none 
of  these  conscientious  scruples,  nor  did  he  know  that  he  had  a  half  dozen 
of  constituents,  who  had;  or  who  desired  this  change  to  be  made  ;  but  he 
desired  to  grant  the  Friends  this  right.  He  bad  no  doubt  that  they  had 
<5onscientious  scruples  ;  it  was  not  to  be  doubted  by  any  one — no  man 
could  doubt  it.  Do  you  suppose  if  they  had  no  conscientious  scruples 
about  paying  an  equivalent  for  personal  service,  that  they  would  allow 
their  property  to  bo  levied  upon  to  pay  this  fine  ?  Would  they  allow  their 
most  necessary  furniture  to  be  taken  and  sold  ?  Would  they  allow  such 
men  as  the  collector  of  fines  referred  to  by  the  gentleman  from  the  city, 
(Mr.  Coj)e)  to  enter  their  houses  and  take  away  their  property,  when  they 
had  tho  money  in  their  pockets  to  pay  the  fine.  Would  they  subject 
themselves  to  the  scofi*s  of  ruffians,  if  they  were  not  conscientiously  scru- 
pulous against  paying  this  equivalent.  It  was  not  to  be  doubted  then  for  a 
moment,  that  they  were  sincere  in  their  pretentions.  All  their  acts  prove 
it,  and  we  have  not  the  least  room  to  doubt  it.  He  then  asked  gentlemen 
to  consider  this  matter  solemnly  and  seriously,  and  endeavor  to  remove 
all  prejudices  from  their  minds,  before  they  give  their  voles.  He  would 
ask  the  gentlemen  to  examine  themselves  and  see  if  they  were  not  acting 
on  this  matter  from  some  selfish  consideration  ;  whether  it  was  not  pos* 
Bible  that  some  political  feeling,  some  old  grudge,  something  which  may 
have  existed  in  their  minds  for  years,  might  improperly  influence  them  in 
this  matter.  He  would  ask  gentlemen  to  view  this  question  in  all  its 
bearings,  and  examine  well  the  danger  of  disregarding  the  right  of  con- 
science. If  we  do  not  hold  the  right  of  conscience  sacred,  we  have 
nothing  to  recommend  our  institutions  to  the  oppressed  of  other  nations. 
On  it  rests  our  only  hope,  and  if  it  is  given  up,  there  is  nothing  in  our 
Institutions  worth  preserving.     It  is  a  sacred  right  and  must  be  held  sacred 
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by  the  freemen  of  America,  if  we  would  recommend  republican  institu- 
tions to  the  rest  of  the  world. 

Mr.  Woodward,  moved  that  the  committee  rise,  which  motion  was 
negatived — yeas  35,  noes  46. 

Mr.  Shellito  hoped  gentlemen  would  not  force  a  rote  at  this  late  hour, 
and  in  the  condition  in  which  the  committee  was  now  in.  If  the  question 
is  one  of  importance,  it  is  important  that  we  should  have  every  vote  that 
can  be  obtained.     He  hoped  therefore  that  the  committee  would  rise.    . 

Mr.  Forward  concurred  entirely  in  opinioii  with  the  gentleman  who 
had  just  taken  his  seat,  he  hoped  the  committee  would  rise. 

On  motion  of  Mr.  Forward  the  committee  then  rose  ;  when. 

The  Convention  adjourned. 


THURSDAY,  Octocer  26,  1838. 

Mr.  Porter,  of  Northampton,  submitted  the  following  resolution, 
which  was  read  a  second  time  and  adopted  : 

Resolved,  That  a  minute  be  made  on  the  journal  of  to-day,  of  the  omission  to  insert 
among  the  nays  on  the  minutes  of  the  committee  of  the  whole,  on  page  one  hundred  and 
forty  of  the  printed  minutes,  the  name  of  Mr.  PomTSB,  of  Northampton,  who  voted  in  the 
negative,  and  his  name  omitted  by  mistake  in  the  printed  journal,  although  found  on  the 
original  minutes. 

SIXTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  Chambers  in  the  chair,  on  the  report  of  the  committee  to  whom  was 
referred  the  6th  article  of  the  Constitution. 

The  question  being  on  the  amendment  offered  by  Mr.  Bell,  as  modified, 
to  read  as  follows,  viz  :  '*Those  who  conscientiously  scruple  to  bear 
arms  shall  not  be  compelled  to  do  so,  nor,  except  in  times  of  exigency 
or  war,  to  pay  an  equivalent  therefor." 

Mr.  PuRViANCE,  of  Butler,  said,  that  as  he  intended  to  vote  in  the  affirm- 
:ative  on  this  question,  he  would  ask  the  indulgence  of  the  committee  for 
a  few  moments,  while  he  assigned,  if  not  what  may  be  considered  reasons 
hy  those  who  heard  him,  the  views  which  influenced  his  opinion,  and 
which  might  be  satisfactory  to  those  whom  he  had  the  honor  in  part  to 
represent.  It  appeared  to  him  that  the  report  of  the  committee,  if  adopt- 
ed, would  leave  the  proposition  of  the  gentleman  from  Chester  unobjec- 
tionable. The  report  proposed  to  stiike  from  the  Constitution  the  present 
objectionable  feature  which  imposes  on  the  Legislature  an  imperative 
obligation  to  pass  laws  arming  the  militia.    It  changes  the  Constitution 
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by  the  introduction  of  the  word  "  when."  If  we  adopt  the  report  of  the 
committee,  which  he  hoped  the  committee  would,  it  would  read  thus  : 
••The  freemen  of  this  Commonwealth  shall  be  armed,  organized  and 
disciplined  for  its  defence,  when  and  in  such  manner  as  the  Legislature 
may  hereafter,  by  law  direct.'*  What  was  the  motive  of  the  proposition 
of  the  gentleman  from  Chester — and  what  the  objection  ?  It  proposes 
that  no  one  shall  be  compelled  to  bear  arms,  "nor,  except  in  limes  of 
exigency  or  war  to  pay  an  equivalent  therefor."  Was  the  request  on 
which  this  proposition  was  founded,  which  emanated  from  a  most  respect- 
able society  in  the  Commonwealth,  a  reasonable  one,  and  such  as  ought 
to  be  granted  ?  What  was  the  objection  to  it  ?  The  gentleman  from 
Fayette,  (Mr.  Fuller)  and  the  gentleman  from  Centre^  (Mr.  Smyth)  seemed 
to  be  peculiarly  sensitive  on  the  subject  of  the  militia.  There  was  one 
objection  to  the  amendment  only  which  they  had  suggested  which  he 
would  examine.  They  say  that  the  militia  system  should  be  supported 
because  it  stimulates  volunteers.  It  was  a  costly  stimulant.  We  are  to 
pay  the  enormous  amount  of  24,000  dollars  a  year  for  supporting  a  system 
which  is  admitted  to  be  an  object  of  ridicule,  in  order  to  keep  up,  what 
the  gentleman  from  Fayette  and  the  gentleman  from  Centre,  call  a  stimu- 
lant to  volunteers. 

Mr.  Banks  here  inquired  who  on  the  other  side,  had  admitted  the  mili- 
tia to  be  an  object  of  ridicule. 

Mr.  PuRviANCE  said,  he  did  not  name  the  gentleman  from  Mifflin. 
But  he  would  merely  ask  whether  that  position  was,  in  point  of  fact, 
true  ?  Were  persons  driven  from  the  ranks  of  the  militia  to  those  of  the 
volunteers  on  account  of  disgust  ?  Was  it  in  ptint  of  fact  correct  ?  .  As 
far  as  his  experience  would  enable  him  to  decide,  the  volunteers  were 
more  in  the  habit  of  giving  up  and  falling  back  into  the  militia.  And  how 
wa^  that  ?  Was  the  reasoning  of  gentlemen  on  this  point  sound  ?  If  it 
was  necessary  to  keep  up  a  portion  of  our  military  system  in  a  position  to 
provoke  ridicule  and  contempt,  for  the  purpose  of  stimulating  another 
portion  of  it,  viz  :  the  volunteers — the  argument  might  be  carried  out,  and 
gentlemen  might  urge  that  it  was  necessary  to  keep  up  vice  for  the 
purpose  of  promoting  virtue — to  keep  up  a  ridiculous  system  for  the 
purpose  of  warning  you  from  it — to  keep  up,  in  this  government  a  posi- 
tive vice  in  order  to  point  your  steps  to  the  opposite  virtue.  This  was 
the  argument  of  gentlemen.  Was  it  sound  1  If  this  positipn  was  not 
true  in  fact,  or  sound  in  reason,  it  was  the  only  one  offered  to  justify  these 
annual  parades  of  militia  which  had  led  to  so  much  abuse  and  ridicule. 
He  proposed  to  add  a  little  to  the  statement  already  made  as  to  these 
trainings,  and  to  ask  if  they  were  necessary  to  the  disciplining  of  the  citi- 
zens. He  was  ready  to  admit  that  this  was  the  object  of  the  framers  of 
the  Constitution.  They  had  declared  that  the  freemen  of  this  Common- 
wealth shall  be  armed  and  disciplined.  Has  the  present  militia  system 
effected  that  purpose  ?  Where  did  you  find  subordination  in  the  militia  t 
The  system  was  only  productive  of  insubordination,  and  habits  are  acqui- 
red in  the  militia  from  which  those  who  gained  them  can  never  be  divest- 
ed. When  a  service  of  years  is  required,  habits  are  acquired  which  can 
never  afterwards  be  thrown  aside.  Place  men  in  the  militia  where  they 
obtain  habits  of  insubordination,  and  they  can  never  afterwards  be  disci- 
plined and  taught  the  science  of  military  tactics.     By  the  present  system 


PENNSYLVANIA  CONVENTION,  1837.  20a 

was  there  any  thing  like  discipline  presented  ?  He  professed  himself  to- 
be  a  defender  of  the  militia.  Like  the  gentleman  from  Crawford,  (Mr. 
Farrelly)  he  wished  to  elevate  that  branch,  because  it  could  not  be  denied 
by  any  one  that  it  was  now  the  object  of  contempt  and  ridicule.  Let 
gentlemen  draw  the  contiast  between  men  in  the  militia  ranks  shoulder- 
ing corn-stalks,  whooping,  swearing,  noisy  and  ungovernable,  and  the 
soldiers  which  were  in  the  contemplation  of  the  framers  of  the  Constitu- 
tion, when  they  constructed  this  system,  and  say  whether  the  present 
system  has  fulfilled  the  object  of  its  creation.  In  the  one,  it  is  all  order, 
in  the  other  system,  all  disorder  ;  in  the  one,  beauty  and  system  are  con- 
spicuous, while  deformity  and  confusion  characterize  the  other.  Did  the 
militia  system  inspire  any  valorous  spirit,  any  chivalry  or  patriotism  ? 
Was  any  love  of  country  produced  by  it  ?  No  one  could  look  at  the 
militia  ranks  at  the  annual  trainings,  without  a  feeling  of  contempt.  In 
the  volunteers,  we  disc()ver  the  generous  inspirations  of  an  ardour  and  patri* 
otism  calculated  to  benefit  and  elevate  the  country.  The  regularity  and 
discipline  which  prevail  in  their  ranks,  bring  to  mind  the  soldiery  wha 
may  be  entrusted  with  the  perilous  enterprise  of  war,  a  service  which 
must  devolve  on  them  at  some  time  or  other.  On  the  other  hand,  the 
exhibition  of  a  militia  training  can  only  be  regarded  as  a  laughable  farce. 
He  would  ask  these  gentlemen  who  objected  so  much  to  any  provision 
now  in  time  of  peace,  how  the  framers  of  the  system  intended  the  provis- 
ion to  be  carried  out  ?  He  would  call  on  the  gentleman  from  Philadel- 
phia, who  held  the  rank  of  Colonel,  and  had  a  regiment  of  militia  in  his 
keeping,  how  it  was  intended  to  give  efficiency  to  the  system  ?  Was  it 
made  effective  by  the  system  he  now  pursued  ?  What  are  these  train- 
ings ?  The  men  go  through  the  manual  exercise.  You  call  on  them  to 
carry  arms — present  arms — trail  arms.  Instead  of  obedience  to  your 
command,  they  give  you  a  dance  or  a  song.  You  order  them  to  shoul- 
der arms,  and  you  see  each  man  knocking  off  his  comrade's  hat  with  his 
corn-stalk.  And  this  was  the  organized  and  disciplined  militia  of  the 
Commonwealth.  He  would  go  still  further,  because  gentlemen  on  the 
other  side  had  not  failed  to  place  the  militia  in  an  imposing  attitude. 
Suppose  you  desire  to  put  the  militia  in  battle  array,  andtt  exeicise  them 
in  the  tactics  of  the  field  ;  and  you  order  them  to  form  in  eschelon  or  to- 
wheel  from  the  centre  to  the  right  and  left. 

Mr.  M'Cahen  said,  he  had  never  been  an  advocate  of  these  militia 
tr-ainings.  He  had  only  said  that  the  cause  of  the  ridicule  was  to  be 
sought  for  in  those  who  are  opposed  to  the  system,  and  who  had  endeav- 
ored to  bring  it  into  ridicule. 

Mr.  PuRviANCE  resumed.  He  would  not  again  refer  to  the  gentleman, 
as  he  appeared  to  be  sensitive  on  the  subject,  but  he  would  pursue  his 
inquiry  in  relation  to  the  order  and  discipline  on  the  part  of  the  organized 
and  disciplined  corps  of  militia,  because  some  gentlemen  had  declared 
distinctly  that  volunteers  were  militia  and  they  were  all  upon  the  same 
footing ;  others,  however,  had  made  some  distinction  between  the  two. 
Now  he  would  pursue  this  picture  still  further,  and  he  had  witnessed  it 
himself.  He  had  seen  them  drawn  up  in  battle  array,  and  heard  the 
command  given  them  to  wheel  to  the  right  and  left  and  fire,  and  no  sooner 
was  it  given  than  they  found  themselves  in  solid  column,  not  one  of  them 
knowing  or  desiring  to  know  whether  he  was  right  or  wrong.      Again,. 
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when  you  order  them  to  dress  by  the  colours,  what  a  pretty  line  you  have. 
He  called  upon  the  gentleman  from  Fayette,  (Mr.  Fuller)  to  say  whether 
in  obedience  to  that  order  he  had  not  seen,  instead  of  a  strait  line,  a  line 
at  an  angle  of  foity-five  degrees,  yet  these  are  the  grand  and  the  disci- 
plined militia  of  the  Commonwealth  of  Pennsylvania,  which  are  the  bul- 
warks of  her  defence.     Now  he  might  say  that  he  could  turn  with  pride 
to  our  volunteer  corps,  that  they  have  ever  been  disciplined  and  ever 
shown  a  disposition  in  favor  of  becoming  disciplined  soldiers,  and  when 
commanded  to  go  through  military  evolutions  of  any  kind,  they  have  ever 
shown  a  readiness  and  willingness  to  perform  them,     'J'he  militia  on  the 
other  hand  care  nothing  about  their  military  trainings,  and  only  go  there 
for  frolic  and   fun,  and  nothing  else.     He  thought  that  upon  the  best 
reflection  which  the  committee  could  give  this  subject,  every  man  must 
bring  himself  to  the  conclusion  that  these  trainings  might  be  dispensed 
with  ;  and  that  they  were  unnecessary  for  the  purposes  for  which  they 
were  organized,  and  that  they  had  entirely  failed  to  fulfil  the  purposes 
intended  by  the  framers  of  the  constitution  of  1790.     For  all  that  could 
be  said  on  thi»  subject  could  not  show  that  these  trainings  prepared  men 
for  actual  service  in  the  field.     They  are  useless — they  are  worse  than 
useless — ^they  are  ridiculous.     The  love  of  country  which  swells  in  every 
American  bosom  will  soon  prepare  him  for  the  field  when  his  country  is 
invaded,  without  these  mock  parades  to  prepare  him.     That  love  of  coun- 
try, with  one  week's  discipline,  will  always  prepare  an  American  for  war. 
Was  it  required  of  him  to  give  evidence  of  this  ?     If  so,  he  would  point 
to  the  field  of  Lexington,  of  Monmouth,  and  of  Bunker  Hill.     Youwillfind 
there  that,  by  a  week's  disciplining,  were  made  officers  who  acquired  an 
undying  fame.     A  week's  discipline  was  all  that  was  necessary,  when  an 
American  citizen  was  called  upon  to  prepare  himself  for  the  field  of  battle. 
He  would  now  say  a  word  in  relation  to  the  question  of  toleration, 
because  he   did    conceive   that  that   was  now   the  question  before  the 
committee — view  the  question  as  you  may,  and  it  results  in  a  question  of 
toleration.     Even  the  gentleman  from  Mifflin,  (Mr.  Banks)  admits  that 
it  is  a  question  of  toleration,  but  says  it  is  toleration  in  giving  them  a 
choice  between  bearing  arms  and  paying  an  equivalent  therefor.     Now  if 
a  man  is  conscientious  in  the  manner  these  petitions  represent,  this  is  no 
toleration  at  all ;  there  is  no  alternative  in  it.      It  is  known  that  in  this 
country  and  in  this  Commonwealth,  there  is  a  bady  of  men  denominated 
seventh  day  baptists ;  and  he  asked  gentlemen  of  this  committee  what  was 
their  belief — what  was  their  creed.     Why,  sir,  they  believe  that  Satur- 
day of  our  week  is  the  Sunday  of  their  week — that  is  their  belief.     Now 
he  would  ask  the  gentleman  from  Fayette  and  the  gentleman  from  Mifflin, 
whether  if  a  Convention  was  called  to  frame  a  Constitution  for  the  Com- 
monwealth of  Pennsylvania,  composed  of  a  majority  of  seventh  day  baptists, 
they  might  not  insert  in  their  Constitution,  thalSaturday  of  the  week  was 
the  Sunday  of  the  week,  legally  to  be  observed  as  such.     If  that  should 
be  the  case,  he  would  ask  gentlemen  whether  we  would  not  remonstrate 
against  that,  and  do  it  upon  the  ground  that  it  was  an  interference  with 
our  conscience.     Now,  if  it  comes  to  this,  that  a  majority  has  the  power, 
that  a  majority  gives  the  right  to  dictate  in  regard  to  conscience,  we  may 
go  a  step  further  and  say  and  insert  in  the  Constitution  that  Sunday  is  the 
only  Sabbath,  legally  to  be  observed  as  such,  and  that  no  other  day  shall 
be  observed  as  Sunday.     If  this  was  done,  he  would  ask  if  it  would  not 
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trench  upon  the  rights  of  conscieMce  of  that  very  respectable  class  to  which 
he  had  adluded.  He  would  say  a  word  further  in  relation  to  thi»  question 
of  conscience,  and  then  he  had  done.  Gentlemen  had  treated  this  subject 
as  an  application  on  the  part  of  the  society  of  Friends,  to  be  exempted 
from  the  payment  of  a  tax.  Now  he  trusted  that  the  committee  would 
not  ba  misled  on  this  idea  of  its  being  a  tax.  What  do  they  ask  ?  Do 
they  ask  to  be  relieved  from  the  payment  of  a  tax  for  the  support  of  the 
government?  By  no  means.  They  merely  ask  to  be  relieved  from  the 
payment  of  a  fine.  What  is  a  fine  ?  What  is  the  legal  acceptation  of  the 
word  ? — ^because  it  has  a  legal  meaning.  What  does  it  imply  ?  It  implies 
a  degree  of  neglect  on  the  part  of  the  person  who  pays  the  fine ;  and 
hence  it  is  that  the  society  of  Friends  believe  that,  in  applying  the  word  fine 
to  them,  you  throw  upon  them  a  degree  of  censure  for  a  supposed 
neglect.  The  society  of  Friends  never  fail  to  perform  their  duties'  to  the 
government.  He  asked  the  committee  when  it  was,  that  the  society  of 
Friends  ever  refused  to  contribute  taxes  to  the  suppoit  of  the  government. 
Why,  sir,  adopt  this  proposition  and  you  do  not  relieve  them  from  the 
payment  of  taxes.  They  pay  their  taxes  as  before,  and  those  taxes  go 
into  the  treasury  of  the  State,  and  whenever  your  Legislature  may  see 
proper  to  levy  a  tax  for  carrying  on  a  war,  you  will  hear  no  complaints 
from  the  Quakers,  because  they  hold  it  as  a  part  of  their  creed  to  pay  all 
necessary  taxes  to  the  government  under  which  they  live — to  render  unto 
Caesar  the  things  which  are  Caesar's.  He  could  not  regard  this  question 
in  any  other  light  than  as  a  question  of  toleration,  and  on  that  ground  and 
that  alone,  he  hoped  the  amendment  might  be  agreed  to,  which  would 
grant  them  the  relief  which  they  asked. 

Mr.  Shellito  had  a  few  observations  to  make  on  this  question,  and 
after  the  very  brilliant  display  of  talents  which  we  have  had,  it  was  not 
to  be  expected  that  he  could  throw  much  light  upon  the  subject     He 
was  much  pleased  with  the  range  the  debate  had  taken.     From  the  first, 
he  had  recorded  his  vote  against  striking  out  the  clause  which  had  been 
struck  out — he  was  still  of  the  same  opinion,  and  every  speech  made  in 
behalf  of  the  petitioners  strengthened  him  in  the  correctness  of  that 
opinion.     He  believed  now  that  the  old  Constitution  was  better  than  any 
thing  we  could  get,  and  he  hoped  it  would  be  adhered  too.     In  relation 
to  these  militia  trainings  we  have  heard  a  great  deal  said,  a  great  deal  of 
declamation  without  argument.     He  had  heard  them  designated  as  com* 
stalk  boys,  who  were  paraded  only  for  the  derision  of  the  mob,  and  that 
they  could  never  be  of  any  service.     Now,  he   would   undertake   to 
bring  to  the  notice  of  the  Convention  some  facts  which  had  come  within 
his  own  observation.     During  the  last  war,  a  draft  was  made  upon  the 
section  of  country  from  which  he  came,  for  these  poor  unassuming,  much 
abused  corn-stalk  boys,  to  go  out  with  General  Harrison  upon  our  west- 
ern frontier,  to  defend  it  from  the  incursions  of  the  savages,  and  their 
scarcely  less  savage  allies  of  that  day,  the  British  troops.     Well,  they 
turned  out,  they  joined  the  army,  travelled  through  the  wilderness,  and 
did  much  good  service  to  their  country,  without  a  single  man  of  them 
deserting,  so  far  as  he  knew.     They  were  marched  to  Fort  Meigs,  and 
while   there,  their  term  of  service   expired,  but  did  they  then  come 
home,  and  leave  the  frontier  defenceless  ?     No,  sir — the  new  drafts  had 
not  arrived,  and  they  volunteered  their  services  in  defence  of  that  fron- 
tier until  they  should  anive.    Then  it  was  when  there  was  a  force  there 
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adequate  to  defend  the  frontier,  and  then  only,  that  they  returned  to  their 
peaceful  homes,  to  enjoy  the  comfort  of  their  fireside.  This,  sir,  was 
the  conduct  of  the  corn  stalk  men.  On  the  other  hand,  he  would  bring 
to  the  notice  of  the  committee  the  conduct  of  our  volunteer  troops  on 
the  northern  frontier  ?  He  was  in  the  town  of  Mercer  when  the  glory 
and  the  pride  of  Pennsylvania  volunteers  assembled  there^  previous  to 
their  joining  the  army  on  the  northern  frontier.  It  was  a  proud  day  to 
him  to  see  these  troops  shine  out  in  all  their  splendor,  like  a  sun  in  the 
firmament  They  were  well  armed,  well  equipped,  and  well  disciplined, 
and  much  was  expected  of  them.  But  when  they  joined  the  army,  and 
arrived  at  Black  Rock,  what  was  their  conduct.  He  need  not  repeat  it. 
It  was  known  to  all,  and  would  to  God  that  the  veil  of  oblivion  was 
drawn  over  it.  It  was  not  his  purpose  in  what  he  said  to  disparage  the 
volunteers.  It  would  be  unnatural  for  him  to  do.  They  were  his  coun- 
trymen, and  some  of  his  own  relations  were  at  present  of  their  numbers. 
He  had  two  sons  belonging  to  volunteer  companies,  therefore,  it  was  not 
to  be  supposed  that  he  would  say  any  thing  to  bring  this  class  of  our 
troops  into  disrepute.  But  as  gentlemen  had  seen  proper  to  draw  con- 
trasts between  militia  and  volunteers,  he  wished  to  rescue  the  militia 
from  some  of  the  stigma  which  had  been  cast  upon  them.  He  merely 
wished  to  show  the  committee  that  these  corn-stalk  men  were  of  as  much 
service  in  the  day  of  trial,  as  those  men  who  shine  out  in  the  sunny 
days  of  peace,  like  butterflies  in  the  middle  of  June.  He  was  in  favor 
of  keeping  up  the  system,  and  regretted  that  there  was  a  class  of  persons 
in  the  community  desirous  of  breaking  it  down,  and  bringing  it  into  con- 
tempt by  electing  fools  and  idiots  as  commanders  of  companies  or  regi- 
ments. He  considered  the  section  of  the  old  Constitution  as  the  best 
which  he  could  get,  and  when  he  could  get  the  opportunity  he  would 
record  his  name  in  favor  of  it. 

Mr.  Woodward,  said  he  should  willingly  have  avoided  making  any 
further  remarks  on  this  subject,  if  the  committee  had  been  ready  to  take 
the  question  last  night,  but  as  there  appeared  to  be  a  disposition  to  discuss 
the  matter  further,  he  availed  himself  of  this  opportunity  to  reply  to  some 
of  the  observations  which  had  fallen  from  the  gentleman  from  Alleghenj, 
(Mr.  Forward)  and  others  on  that  side  of  the  question.  It  seemed  to 
him  that  the  course  of  this  debate  required  us  to  confine  ourselves  to  the 
proposition  contained  in  the  amendment  of  the  gentleman  from  Chester. 
Now  the  Constitution  of  1790,  contained  an  exception  in  favor  of  those 
conscientiously  scrupulous  about  bearing  arms,  allowing  them  to  pay  a 
small  contribution  for  personal  services.  This  was  testifying  the  respect 
which  the  framers  of  that  Constitution  felt  for  the  tender  consciences 
of  this  class  of  our  citizens,  but  upon  a  vote  of  the  Convention,  this 
clause  had  been  stricken  out.  It  is  now  proposed  to  introduce  a  distinct 
amendment,  going  to  exonerate  all  persons  having  conscientious  scruples, 
from  nx)t  only  bearing  arms,  but  the  payment  of  any  equivalent  therefor. 
As  all  of  the  arguments  of  the  other  side,  in  favor  of  this  measure,  have 
been  condsnsed  and  embodied  in  the  very  able  speech  of  the  gentle* 
man  from  Allegheny,  (M.  Forward)  I  shall  notice  that  speech  partic- 
ularly. 

Mr.  Chairman,  there  are  no  conclusions  so  strong  and  satisfactory  to 
their  author  as  those  which  are  drawn  from  the  petitio  principii.    The 
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gentleman  has  illustrated  rery  ably  the  value  of  a  question,  begged  in  the 
speech  which  he  has  given  us,  founded  on  such  premises.  He  took  it 
for  granted  that  there  is  not  now,  and  will  not  be  in  future^  any  necessity 
for  any  militia  organization. 

Sir,  do  you  sustain  the  militia  upon  any  principle  in  Pennsylvania  ? 
He  could  not  judge  what  necessity  there  was  for  keeping  up  the  militia 
system  in  Pennsylvania,  much  less  could  he;  or  any  other  man  judge 
what  may  be  its  necessity  in  future.  All  he  knew  was,  that  the  Legis- 
lature, whenever  it  was  addressed  on  the  subject  of  modifying  the 
system,  and  abolishing  the  trainings,  turned  a  deaf  ear  to  the  petitioners, 
and  not  upon  constitutional  grounds,  but  upon  the  grounds  of  expediency, 
policy,  and  necessity.  They  held  it  indispensably  necessary  that  the 
system  should  be  kept  up.  This  has  always  been  a  favorite  system  in 
Pennsylvania,  and  let  them  be  branded  as  corn-stalk  militia,  or  with  what 
otker  name  of  reproach  you  please,  he  took  it  that  the  Legislature  would 
never  abolish  the  system.  The  Pennsylvania  Legislature  has  from  time 
to  time  decided  that  some  kind  of  military  organization  must  be  sustained 
for  the  exigencies  of  war.  Look  at  the  messages  of  all  the  Governors 
of  Pennsylvania,  and  what  do  you  find  on  this  subject  ?  He  had  looked 
into  nearly  all  of  them,  and  he  found,  that  they  all  concurred  in  opinion 
that  the  system  ought  to  be  kept  up.  They  recommended,  to  be  sure, 
improvements  and  reform  in  the  system,  but  all  agree  in  the  conclusion 
that  its  organization  in  some  form,  and  to  some  extent,  is  necessary  for 
the  safety  and  the  happiness  of  the  people  of  Pennsylvania.  By  all  of 
them  is  the  system  recommended,  from  Governor  M'Kcan  down  to  the 
present  time.  Through  the  whole  line  of  the  Executives  of  the  Com- 
monwealth do  you  see  it  declared  that  the  militia  system  is  necessary 
for  the  defence  of  the  country,  and  the  security  and  liberty  of  our  citi- 
zens. Then  he  took  it  that  it  was  the  clear  opinion  of  the  people  of 
Pennsylvania  that  this  system  should  be  kept  up.  He  repeated  that  he 
knew  not  what  the  necessity  for  keeping  up  the  militia  was  now  ;  he  knew 
not  what  it  was  to  be  in  future  ;  all  he  knew  was  that  it  had  ever  been  a 
favorite  measure  in  Pennsylvania,  and  he  believed  the  people  would 
never  give  up  this  right  arm  of  their  defence.  They  will  cling  to  it  and 
cherish  it,  and  however  you  may  endeavor  to  destroy  it,  by  efforts  to 
bring  it  into  ridicule  and  contempt,  they  will  not  yield  it.  If  there  were 
evils  in  the  system,  as  he  had  no  doubt  there  were,  leave  it  to  the  Legis- 
lature to  correct  them — let  it  be  remodeled,  reorganized,  and  reformed, 
but  let  it  not  be  broken  up  and  destroyed.  He  did  not  know  whether  the 
committee,  or  the  Convention,  in  amending  the  Constitution  of  Pennsyl- 
ranina,  would  leave  it  with  the  Legislature  to  dispense  with  the  system, 
or  whether  it  would  compel  them  to  sustain  and  keep  up  the  establish- 
ment ;  but  whether  it  was  made  imperative,  or  left  discretionary  with 
them,  he  believed,  and  he  said  it  now  in  view  of  the  past  history  of 
Pennsylvania,  that  the  Legislature  of  the  State,  knowing  the  wishes  of  the 
people,  will  never  dare,  wholly  and  entirely,  to  dispense  with  the  militia 
system.  They  never  have  attempted  to  abolish  the  system,  and  they 
never  will.  We  have  had  occasion  for  the  services  of  the  militia,  and 
we  may  have  occasion  for  their  services  again.  We  can  only  judge  of 
the  fiiture  from  the  past.  The  interests  and  the  cupidity  and  the  pas- 
sions of  men  are  the  same  now  that  tiiey  have  ever  been,  so  that  the 
State  is  in  the  same  danger  now  that  she  bad  been  heretofore.     He  knew 
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not  where  or  when  she  was  to  be  attacked  ^  he  knew  not  what  destiny 
was  in  reserve  for  her :  all  he  knew  was,  that  the  wisdom  of  the  Com- 
monwealth had  decided  upon  the  necessity  of  retaining  a  militia  estab- 
lishment, and  he  believed  the  same  wisdom  would  continue  that  estab- 
lishment ;  but  whether  in  the  form  of  corn-stalk  mililia,  or  in  the  form 
of  uniform  volunteers,  he  did  not  know  and  should  not  trouble  himself  to 
inquire.  The  arg^ument  from  the  other  side  has  all  proceeded  upon  the 
false  assumption,  that  no  militia  is  necessary,  and  is  sustained  here  by 
detailing  the  ridiculous  scenes,  which  sometimes  attend  their  public 
exhibitions ;  and  which,  as  had  been  said,  were  always  encouraged  and 
sometimes  occasioned  by  that  portion  of  the  community  who  are  in  favor 
of  dispensing  with  all  militia  security  to  our  Commonwealth.  Now  to 
go  back  to  the  starting  point,  he  asserted  that  a  militia  organization  was 
necessary  to  the  security  of  the  Commonwealth,  and  no  gentleman  had 
shown  that  it  was  not  necessary,  and  no  gentleman  could  show  that  the 
State  had  ever  ceased  to  consider  it  expedient  and  necessary. 

If  gentlemen  cannot  sustain  their  conclusions  without  disposing  of  the 
militia,  let  them  prove  the  establishment  to  be  unnecessary,  and  not 
assume  it — ^let  them  demonstrate  that  the  State  and  her  authorities  have 
been  under  a  mistake  in  fostering  the  militia,  and  let  this  be  done,  not  by 
ridicule  and  denunciation,  but  by  facts  and  argument.  Until  this  is  done, 
he  should  repose  on  the  conviction,  sustained  by  our  past  history,  that 
the  militia  establishment  is  useful  and  necessary,  and  cannot  safely  be 
dispensed  with. 

Well,  sir,  advancing  from  this  point,  we  learn  that  there  is  a  body  of 
men  in  this  Commonwealth,  who  have  conscientious  scruples  a^^ainst 
bearing  arms;  conscientious  scruples  against  conforming  to  the  laws, 
providing  for  keeping  up  this  necessary  military  establishment.  Such  a 
body  of  men  he  knew  existed,  and  he  admired  and  respected  them  for 
their  many  virtues,  and  believed  them  to  deserve  all  the  high  wrought 
eulogies  which  had  been  pronounced  upon  their  characters.  There  was 
no  man  who  respected  these  people  more  than  he  did,  and  he  believed 
them  sincere  in  the  professions  they  make  on  this  subject.  He  would 
therefore  place  in  the  Constitution  a  protection  for  their  consciences,  by 
relieving  them  from  doing  military  duty.  He  would  take  precisely  the 
same  ground  taken  in  the  Constitution  of  1790,  by  the  fathers  of  our 
republican  institutions,  The  framers  of  the*  Constitution  had  precisely 
the  same  application  made  to  them  from  the  same  source,  and  tney  tooc 
the  ground,  that  no  man  should  do  military  duty,  who  had  consei^ 
entious  scruples  against  bearing  arms,  but  that  the  allegiance  which 
he  owed  to  the  Commonwealth  should  be  preserved,  by  the  payment  of 
a  small  contribution  or  tax ;  that  he  should  pay  something  in  lieu  of  the 
military  service  from  which  he  was  exempted.  This  was  the  ground 
then  taken;  this  was  the  tolerance  then  practised;  and  such  was  the 
proposition  that  our  fathers  inserted  in  the  Constitution,  and  which  had 
been  expunged  from  it  on  the  motion  of  the  gentleman  from  the  county 
of  Philadelphia.  Now,  when  the  gentleman  from  Franklin,  (Mr.  Dun* 
lop)  makes  his  motion  to  reconsider  this  vote,  he  would  vote  for  it,  and 
he  would  stand  by  that  principle  of  toleration,  wherever  and  whenever 
it  was  asserted.  But  what  are  we  told  by  the  gentleman  from  Allegheny, 
(Mr.  Forward)  what  are  all  told  who  stand  by  the  broad  principle  of 
toleration  as  asserted  in  the  Constiution  of  1790  ?    We  are  told  that  it  ift 
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a  revival  of  the  fierce  spirit  of  persecution  of  former  ages ;  that  it  is  the 
same  spirit  which  planted  the  stake  and  kindled  the  fagot ;  that  we  are 
returning  to  the  dark  ages  of  barbarity ;  and  that  we  are  unmooring  those 
hopes  that  have  their  anchorage  beyond  the  stars.  Why,  any  persons 
listening  to  these  remarks,  would  have  thought  that  we  were  introducing 
some  monstrous  and  unheard  of  doctrine  into  the  Constitution.  Who  are 
they  against  whom  this  argument  is  addressed  ?  Individuals  who,  acting 
upon  their  sense  of  propiiety,  are  in  favor  of  letaining  in  the  Constitu- 
tion the  very  tolerance  principle  that  has  distinguished  this  Common- 
wealth and  all  other  free  governments  upon  earth.  A  principle  which 
has  always  secured  to  all  men  the  right  to  worship  God  according  to  the 
dictates  of  conscience,  and  to  be  exempt  from  the  bearing  of  arms  upon 
the  payment  of  an  equivalent.  He  submitted  to  the  committee  and  to 
the  country,  whether  the  gentleman  from  Allegheny,  in  the  warmth  of 
his  zeal,  in  favor  of  these  petitioners,  had  not  imputed  to  others  more 
than  the  question  demanded,  or  the  circumstances  of  the  case  required. 
Whom  do  we  propose  to  persecute  ?  What  is  the  system  of  persecution 
complained  of  ?  Who  had  brought  forward  a  proposition  for  the  perse- 
cution of  any  one  ?  What  amendment  have  we  brought  forward  to  per- 
secute the  friends  ?  Yet  the  gentleman  from  Allegheny  had  made  the 
insinuation  that  we  desired  to  return  to  the  practices  of  the  dark  ages. 
He  repelled  the  insinuation.  There  was  nothing  in  the  discussion; 
nothing  in  any  amendment  which  had  been  offered  by  any  gentleman, 
and  nothing  in  the  course  which  any  gentleman  had  pursued  here,  ^hich 
justified  the  insinuation  of  the  gentleman  from  Allegheny* 

Mr.  Forward,  begged  leave  to  explain.  He  asked  the  gentleman 
whether  he  coula  for  a  moment,  have  understood  him  as  imputing  mo- 
tives of  any  kind  to  any  gentleman  here.  The  gentleman  says  he  repels 
the  insinuation,  Mr.  F.  had  made  no  insinuation.  He  impeached  no 
man*8  motives,  and  he  defied  any  man  to  put  his  finger  upon  a  word  of 
his  argument  which  went  to  impeach  the  motives  of  any  body. 

Mr.  Woodward  resumed.  He  did  not  know  how  any  intelligent  gen- 
tltman  could  adopt  the  spirit,  which  characterized  the  darker  ages  and 
distinguished  the  fifteenth  ceutury,  without  knowing  it,  and  he  did  not 
know  how  any  gentleman  could  be  for  reviving  the  fierce  spirit  of  perse- 
cution, which  planted  the  stake,  and  kindled  the  fagot,  and  for  unmooring 
the  hopes  which  were  anchored  beyond  the  stars,  without  knowing  some- 
thing of  it,  and  if  he  do  all  this  knowingly,  his  motives  deserve  to  be  im- 
peached. But  he  did  not  understand  these  hair  splitting  distinctions,  and 
ithis  quarrelling  about  which  was  the  north  and  which  was  the  north-west 
side.  He  took  the  general  scope  of  the  gentleman's  argument,  and  he 
had  not  preserved  a  note  of  a  word  which  had  fallen  from  his  lips,  but  he 
now  declared  that  the  tenor  of  the  gentleman's  remarks  in  regard  to  the 
course  we  have  thought  proper  to  pursue,  was  of  a  character  that  the  * 
question  did  not  call  for,  and  that  the  tolerant  course  of  the  debate  did 
not  justify.  He  submitted  however  to  the  committee,  the  remarks  of  the 
gentleman,  and  the  propriety  of  the  notice  he  had  taken  of  them,  leaving 
the  matter  to  be  judged  of  by  them.  But  to  proceed  with  his  argument.  The 
gentleman  has  told  us  in  the  course  of  his  observation,  that  this  was  indeed 
a  tax ;  differing  from  other  gentlemen  on  that  side  of  the  question— he  tellt 
HI  that  it  is  a  tax,  but  that  it  is  a  tax  upon  tender  consciences.    Now  Mr. 
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W,  denied  this.  He  denied  that  it  was  a  tax  on  tender  consciences.  It 
is  not  the  conscience  that  is  taxed,  but  the  purse ;  and  does  the  gentleman 
from  Allegheny,  mistake  the  one  for  the  other  ?     He  trusted  not. 

It  is  the  purse  that  is  taxed  for  the  relief  of  the  conscience.  The 
pfnrse  is  taxed,  out  of  respect  for  the  conscience ;  and  this  is  the  kind 
of  toleration  which  the  people  of  Pennsylvania  are  always  willing  to 
legard ;  and  this  principle  has  been  engrafted  on  our  Constitution  and 
become  the  law  of  the  land,  upon  the  ground  that  the  consciences  of  these 
jpeople  are  against  the  performance  of  military  duty.  This  was  the 
doctrine  that  he  cherished  :  but  who  ever  heard  in  this  discussion  the  con^ 
sciences  of  these  people  assailed,  or  who  ever  heard  that  this  was  a  perse- 
cuting tax  upon  conscience  ?  There  may  have  been  force  in  the  gentle- 
nan's  declamation,  but  there  was  no  force  in  the  argument  The  Con- 
stitution of  1790,  respects  the  scruples  of  those  conscientious  against 
bearing  arms  ;  but  the  man  having  conscientious  scruples,  pays  such  tax 
»s  the  government  enforces  upon  him.  The  Legislature  of  Pennsylvania 
fc^d  always  decided  that  the  militia  establishment  is  necessary,  and  will 
adways  continue  to  do  so.  Now,  sir,  if  the  Legislature  of  Pennsylvanii 
decided  that  the  militia  system  was  necessary  for  the  safety,  the  security 
mH  the  defence  of  the  Commonwealth,  how  is  it  to  be  sustained  without 
some  kind  of  preparation,  and  where  is  that  preparation  to  be  made  I 
Contributions  are  to  be  made  for  the  purpose  of  purchasing  arms,  erec- 
ting of  arsenals  and  paying  the  expenses  of  the  militia,  and  when  is  all 
&is  to  be  done  ?  It  is  to  be  done  in  time  of  peace.  Then  if  conscien- 
tious scruples  are  to  protect  one  class  of  men  from  making  this  contribu- 
tion, it  may  another,  and  another,  and  when  it  becomes  necessary  to  make 
these  preparations,  there  will  be  no  body  to  call  upon  to  contribute,  for  all 
»ill  be  protected  by  their  consciences.  Once  say  that  conscience  shall 
protect  men  from  making  these  contributions,  and  you  will  have  but  few 
•onlributors  in  time  of  peace.  There  will  be  no  body  to  take  the  field, 
sjid  there  will  be  no  body  on  whom  to  call  for  means  to  make  the  prepa- 
rations necessary  for  the  defence  of  the  country.  Carry  out  this  princi- 
ple, establish  this  plea  of  conscience,  and  where  will  it  end  ?  A  whole 
Commonwealth  may  shield  themselves  under  this  plea  of  conscience,  from 
contributing  to  the  militia  service,  for  the  purpose  of  keeping  up  your 
kiiiiiatia  esiablishmeRt.  Your  State  becomes  detenceless,  feeble  and  con- 
temptible in  the  eyes  of  the  world,  your  military'  spirit  has  fled,  there  is 
fco  protection  for  your  citizens,  you  become  the  scorn  and  derision  of  the 
nation,  and  stand,  iitviting  aggres^ion  from  abroad,  and  encouraging  sedi- 
tieri  and  rebellion  in  the  bosom  of  your  own  State.  If  these  gentlemen's 
dostrines  become  the  law,  where  is  the  security  for  the  citizens  of  this 
gre-jit  Commonwealth,  where  is  the  sccnrity  for  the  property  of  the  Qua- 
kers ?  Where  the  security  for  your  homes,  your  liresidcs,  your  wives 
»nd  your  children  ?  On  what  arm  will  the  gentlemen  themselves  lean  for 
^Toteclion  in  the  hour  of  trouble  and  danger  ?  You  become  at  once  pros- 
Urate,  feeble,  contemptible,  and  a  prey  to  every  nation,  who  choose  to  prey 
opon  you.  But  carry  this  principle  further.  Once  adopt  it  and  excuse 
sbii  class  of  men  from  paying  what  he  contended  was  strictly  a  tax ; 
cicuse  them  from  paying  a  militia  tax,  when  all  along  the  Ltgisfature  has 
deemed  it  necessary  to  the  well  being  and  safety  of  the  government,  that 
\\iC  militia  should  be  preserved,  and  what  wijl  be  the  next  step  you  will 
l^e  u!^ked  to  take?    Why,  you  will  next  be  asked  to  excuse  them'from  all 
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taxes  that  go  to  sustain  your  judiciary  establishment.  If  militia  taxes  are 
yielded,  judicial  taxes  must  be  on  the  same  ground.  The  argument  will 
tell  with  the  same  force  against  these,  but  with  the  advantage  of  a  prece- 
dent. The  Quaker  never  sues  any  body — he  has  no  occasion  for  your 
judiciary — he  is  conscientiously  scrupulous  against  employing  it  and  of 
course  against  sustaining  it.  Every  dollar  he  pays  to  sustain  this  expen- 
sive establishment,  is  a  tax  on  tender  consciences ;  and,  as  the  Constitution 
has  taken  them  into  its  keeping,  and  relieved  them  from  military  taxes 
which  are  indispensible  to  the  existence  of  the  government,  a  fortiori^ 
these  judicial  taxes  must  also  be  forgiven.  This  will  be  the  argument, 
and  how  will  you  escape  from  it  ?  Adopt  the  principle,  and  conscience 
may  become  arrayed  against  one  tax  after  another,  until  your  government 
becomes  a  thing  more  contemptible  even  than  a  "corn-stalk  militia" — a 
mere  rope  of  sand.  Aye,  sir,  the  Keystone  State,  is  to  be  without  the 
power  of  collecting  taxes  for  any  purpose,  because  conscience  chooses  to 
«tep  in  and  arrest  the  arm  of  the  collector.  This  was  the  first  step  to  an 
entire  and  utter  dissolution  of  our  government,  and  prostration  of  our 
Commonwealth.  They  might  disguise  it  as  they  pleased ;  they  might 
ridicule  their  fellow  citizens  when  acting  in  a  military  capacity  under 
laws  of  the  State,  but  he  proclaimed  that  the  moment  the  power  of  the 
Commonwealth  was  set  at  defiance,  when,  in  the  judgment  of  the  Com- 
monwealth, that  power  ought  to  be  exercised  either  in  relation  to  the 
militia,  to  the  judiciary,  or  to  any  other  State  object— its  sovereignty 
would  be  destroyed — the  State  would  be  deemed  contemptible,  and  would 
be  split  to  atoms.  He,  for  one,  would  never  give  his  sanction  to  a  step 
which  he  believed,  if  followed  up,  would  inevitably  lead  to  a  dissolution 
of  that  government  to  which  we  all  looked  for  protection,  for  our  lives 
and  our  property. 

But,  he  had  been  told  that  this  was  no  tax.  One  gentleman  had  said, 
that  it  was  no  more  a  tax  than  was  a  fine  for  an  assault  and  battery — it 
had  been  called  a  penalty — an  amercement — any  thing  but  a  tax.  He, 
(Mr.  W.)  did  not  contend  that  these  military  fines  were  called  taxes,  in 
our  Constitution,  or  in  our  acts  of  Assembly,  or,  probably  in  common 
parlance.  He  was  not,  however,  to  be  cheated  by  names.  *'  The  rose 
by  any  other  name  would  smell  as  sweet."  He  looked  at  the  substance 
of  the  thing,  and  he  saw  in  this  all  the  essentials  of  a  tax.  What  was  a 
tax  ?     He  would  read  its  definition  from  Webster's  dictiofiary. 

"  Tax  ;"  derived  from  the  Greek  root  "  tago,"  is  defined  by  Noah 
Webster,  to  be  *'  to  set,  to  throw  on." 

"A  tax,"  says  that  author,  "  is  a  rate  or  sum  of  money  assessed  on  the 
•«  person  or  property  of  a  citizen  by  government,  for  the  use  of  the  nation 
**or  State.  Taxes,  in  free  governments,  are  usually  laid  upon  the  pro- 
**  perty  of  citizens  according  to  their  income,  or  the  value  of  their  estates. 
*•  Tax,  is  a  term  of  general  import,  including  almost  every  specie  of  im- 
**  positions  on  persons  or  property,  for  supplying  the  public  treasury,  as 
"  tolls,  tributes,  subsidy,  excise,  imposts  or  exactions.^ 

This,  then,  continued  Mr.  W.  was  the  definition  of  a  tax  ;  an  impo- 
sition either  upon  the  person  or  property  for  State  objects.  This  was 
the  general  idea  which  we  had  of  all  taxes.  He  supposed  that  when  a 
man  was  fined  for  an  assault  and  battery,  he  had  committed  an  ofience 
^hich  required  punishment  in  some  form,  and  this  was  the  form  which 
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never,  until  he  was  prepared  for  a  privileged  church  establishment  in  this 
land,  would  he  vote  for  an  amendment  which  involved  results  such  as 
these.    There  was  no  escape  here.     Gentlemen  might  talk  as  much  as 
they  pleased,  about  taxes  or  their  conscience.     He  wopld  refer  again  to 
the  authority  which  he  had  introduced  the  other  day — he  alluded  to 
Proud's  History  of  Pennsylvania — a  work  in  which  all  the  tenets  of  this 
respectable  sect  of  christians  were  fully  displayed  ;  and  it  would  there  be 
found,  in  so  many  words,  that  their  consciences  required  from  them  the 
payment  of  every  tax  which  thiC  public  authorities  might  require.  Talk 
of  taxes  being  against  conscience,  whilst  here  it  was  expressly  declared, 
that  it  was  the  duty  of  every  good  christian  to  pay  such  taxes  as  the 
Legislature  might  impose.     And  the  high  authority  for  this  principle  is 
recorded  in  the  language  of  our  Saviour,  when  he  commanded  that 
tribute  should  be  paid  to  Caesar  : — * 'Render  to  Caesar  the  things  that  are 
'Caesar's,  and  unto  God  the  things  that  are  God's."     And,  continued  Mr. 
W.  who  was  Caesar,  but  the  personification  of  the  power  employed  in 
persecuting  the  followers  of  the  christian  faith  ?     Is  it  lawful,  our  Saviour 
was  asked,  to  pay  tribute  to  Caesar,  when  mighty  engines  of  power  were 
engaged  in  overthrowing  Christianity,  and  in  unloosing  the  faith  of  those 
whose  hopes  are  moored  beyond  the  stars?    And  what  was  the  answer? 
^'Render  to  Caesar  the  things  that  are  Caesar's,  and  unto  God  the  things 
that  are  God's."     This  was  the  reply  of  our  Blessed  Redeemer,  and  thia 
was  the  principle  on  which  the  Quakers  placed  their  argument  when  they 
said,  that  duty  to  the  State,  and  duty  to  conscience,  required  them  to  pay 
all  the  taxes  which  the  State,  whose  protection  they  enjoyed,  might  impose 
upon  them.     This  was  mainly  the  argument  taken  here  ;  and  he  was  not 
1o  be  stopped  in  his  course  by  being  told,  that  we  could  not  dive  into  the 
depths  of  the  human  heart,  and  construe  the  eonsciences  of  men  accor- 
•ding  to  our  own  opinions.     It  was  his  duty  to  look  at  this  matter  accor- 
ding to  the  sense  which  he  had.     He  knew  that  it  was  not  for  him  to 
explore  the  hearts  and  the  consciences  of  others.     But  when  a  class  of 
men  come  before  a  body  such  as  this,  and  asked  extraordinary  privileges 
—when  they  asked  an  entire  exemption  from  the  ordinary  buidens  of  the 
government,  he  should  take  the  liberty  to  inquire  into  their  title  to  these 
privileges,  and  to  look  into  the  principle  upon  which  they  justified  their 
demands — and  he  should  never  be  deterred  from  the  performance  of  this 
duty,  by  being  told  that  the  subject  was  sacred.     He  had  before  explicitly 
stated  and  he  now  repeated  that  he  did  not  doubt  the  sincerity  of  profes- 
sions which  were  made  of  conscientious  scruples ;  but  when,  in  his  rep- 
resentative capacity,  as  a  delegate  acting  under  the  solemn  responsibility 
"which  he  owed  to  the  people,  he  inquired  whether  the  payment  of  this 
tax  was  a  fit  object  to  which  to  apply  this  matter  of  conscience  by  con- 
stitntional  provision,  it  was  necessary  for  him  to  discard  all  personal 
considerations.      So  inquiring  anxiously,  and  conscientiously  seeking  to 
arrive  at  correct  results,  he  could  not  find  that  the  payment  of  this  tax 
was  a  subject  to  which  he  could  constitutionally  apply  this  matter  of 
conscience  ;  nor  could  he  see  that  the  subject  involved  in  any  degree  the 
question  of  religious  toleration.     He  had  listened  with  much  delight  to 
the  many  rhapsodies  which  had  been  poured  into  the  ears  of  this  commit- 
tee, on  the  subject  of  toleration  of  conscience.     He  listened  at  all  times 
with  pleasure,  to  eloquence  on  such  a  topic.     But  whilst  he  admitted  that 
toleration  of  conscience  should  ever  be  held  a  sacred  and  inviolable  prin- 
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ciple,  he  still  contended  that  conscience  had  nothing  under  Heaven  to  do 
with  the  matter  now   under  consideration.     The  great  question   was 
whether  we  should  sustain,  or  abandon  our  government — whether  it  was 
worthy  of  receiving  our  contributions  for  its  defence — or,  whether  it  had 
become  so  much  a  matter  of  indifference  to  us,  that  it  might  be  left  a 
wreck  on  the  ocean,  at  the  meircy  of  the  tempest  and  the  storm.     H& 
repeated  that  it  was  no  question  of  toleration  of  conscience.     When  the 
Convention,  in  the  due  progress  of  its  labors,  should  come  to  that  part 
of  the  Constitution  which  declares  that  no  man  shall  be  molested  in  wor- 
shipping Almighty  God  according  to  the  dictates  of  his  own  conscience^ 
the  gentleman  from  Allegheny,  (Mr.  Forward)  would  find  him  willing  to 
go  as  far  as  any  body,  in  sustaining  that  great  principle  of  our  Constitution* 
But,  he  protested  against  every  endeavour  to  connect  this  question  of 
taxation  with  the  subject  of  toleration  of  conscience.     It  was  not  so ;  the 
two  matters  were  entirely  distinct.     The  object  was  the  defence  of  our 
State.     Was  it  unconscionable  to  defend  our  families,  our  homes,  our 
rights  and  our  liberties  ?     Surely,  it  was  not  so-    The  Quakers  of  other 
days  did  not  judge  that  it  was  so.     That  man  who  spoke  "as  never  man 
spoke"  did  not  judge  so.     When  the  State  in  which  we  lived,  and  which 
protects  us  in  the  enjoyment  of  all  our  earthly  possessions,  imposed  a 
tax  upon  us,  it  was  right  we  should  meet  it.     He  granted,  indeed,  that 
the  people  might  rebel ;  for  this  was  one  of  their  first  and  most  inaliena- 
ble rights.     But  on  no  other  pretext,  save  that  of  rebellion,   could  we 
justify  resistance  against  the  payment  of  a  tax.     You  must  either  be  for 
us,  or  against  us.     You  must  either  assert  your  allegiance  by  the 
payment  of  your  taxes,  or  you  must  rebel  and  overthrow  the  govern- 
ment; and  he  granted,  of  course,  that  when  the  government  became 
oppressive,  tyrannical  and  intolerable,  rebellion  was  a  sacred  and  inde- 
feasible right,  and,  in  such  case,  he  would  himself  join  in  it.     But  it  was 
a  question  of  payment,  or  rebellion  ;  and  if  gentlemen  could  show  him 
that  our  government  was  no  longer  worthy  the  support  of  honest  and 
christian  men,  he  would  join  them  in  the  effort  to  overthrow  it.     But,  he 
would  do  it  manfully,  by  open  and  direct  attack,  and  not  by  secret  or 
insidious  attempts  to  undermine  it.     He  would  not  do  it  by  interposing 
his  conscience  between  him  and  his  duty,  and  thus  making  it  the  apolo- 
gy for  every  dereliction  from  duty.     The  payment  of  this  tax,  he  held  to 
be  necessary.    If  not  necessary,  it  would  never  have  been  imposed ;  and, 
if  necessary,  should  it  not  be  paid  ?     How  could  gentlemen  justify  a 
refusal  to  pay  it  ?     Upon  what  principle  was  it  to  be  withheld  ?     On  the 
principle  of  religious  toleration  ?     Were  we  to  be  frightened  by  thus 
laying  it  to  the  score  of  religious  teleration,  and  to  be  told  that  this  was 
the  ground  on  which  the  justification  rested  ?     He  denied  it ;  he  denied 
most  emphatically  that  there  was  any  question  of  religious  toleration 
here.     It  was  simply  a  question  of  supporting  the  government.     And  if 
the  necessities  of  our  government  rendered  such  a  tax  necessary,  where 
was  the  conscience  in  all  this  Commonwealth  which  would  refuse  to  pay 
it  for  the  defence  of  our  State,  of  our  homes  and  our  altars.     We  were 
not  about  to  enter  into  a  foreign  war ; — all  we  asked  was,  security  and 
peace ;  and,  for  the  purpose  of  enjoying  security  and  peace,  we  should 
place  ourselves  in  the  attitude  of  defence.     We  should  show  the  nations 
of  the   world  that,  whilst   we  are   anxious  to  respect  the  rights  and 
liberties  of  others,  we  are  at  the  same  time  prepared  to  assert  and 
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vindicate  our  own.  This  was  the  true,  and  the  only  proper  course;  and 
time  and  all  history  had  demonstrated  the  truth  of  the  maxim,  that 
nations  never  were  so  secure  of  peace,  as  when  they  were  prepared  t9 
repel  force  by  force.  And  this,  Mr.  W.  said,  would  bring  him  to  another 
point  in  this  discussion,  to  which  he  felt  anxious  to  call  the  attention  ol 
the  committee. 

The  gentleman  from  Allegheny,  (Mr.  Forward)  if  he  (Mr.  W.)  had 
correctly  understood  that  gentleman's  argument,  asserted  that,  on  the 
principle  of  toleration  of  conscience,  we  were  bound  to  excuse  that  class 
of  our  citizens  holding  conscientious  scruples,  from  the  payment  of  fines 
or,  in  other  words,  of  an  equivalent  for  military  duty ;  but  that  in  time 
of  war,  invasion  or  exigency,  even  Quakers,  with  their  tender  consciences, 
ought  not  to  be,  and  should  not  be  excused.  This  was  what  he  (Mr.  W.^ 
had  understood  to  be  the  position  taken  by  the  gentleman  from  Alle- 
gheny ;  if  mistaken,  he  would  be  glad  to  be  corrected. 

Mr.  Forward  lose,  in  explanation,  and  inquiied  if  the  gentleman  front 
''Luzerne,  would  have  the  kindness  to  reflect  whether  he  (Mr.  F.)  had 
said  any  thing  of  public  necessity,  as  the  ground  of  the  claim  ? 

Mr.  Woodward  resumed.  He  said,  he  did  pertainly  remember  ^Jt 
the  gentleman  from  Allegheny  had  stated,  that  it  would  be  intolerant  (9 
require  from  this  particular  class  of  men,  either  the  performance  of  mili- 
tary duty,  or  the  payment  of  an  equivalent  for  it,  unless  in  the  event  of 
some  great  and  over-ruling  public  necessity — in  the  existence  of  whieb 
he  (Mr.  F.)  would  not  excuse  any  man.  This  was  his,  (Mr.  Ws,)  un- 
derstanding of  the  general  sense  of  the  argument,  and  he  now  proposed 
to  examine  it.  Let  us  look  for  a  moment,  not  at  what  the  society  oC 
Friends  ask  us  to  yield  to  them,  but  at  what  is  asked  in  their  behalf,  bjr 
the  gentleman  from  Allegheny.  In  time  of  peace,  that  gentleman  asked 
that  they  should  not  be  called  upon  either  to  perform  military  service, 
nor  to  pay  an  equivalent  for  it,  because  their  conseiences  were  opposed  to 
every  measure  of  the  kind.  But  then,  he  (Mr.  W.)  took  the  ground 
that  this  tax  which  was  thus  applied  to  preparations  for  defence  in  dm© 
of  peace,  was  the  very  way  to  keep  off  a  war.  But  this,  it  appeared, 
was  against  the  consciences  of  these  individuals.  It  was  against  their 
conscience  to  do  that  which  would,  in  all  probability,  render  the  effective 
employment  of  military  force  unnecessary ;  but  when  the  hour  of  diffi-- 
culty  and  danger  was  at  hand,  when  the  foeman's  foot  was  planted  oa, 
our  soil,  when  '*  the  dogs  of  war"  had  slipped,  then  the  conscience  of  the 
Quaker  is  to  yield;  and  his  scruples  ajainst  bearing  arms  are  to  be 
regarded  no  more  than  if  they  had  never  existed.  And  it  should  here  be 
observed  that  the  whole  force  of  the  argument  lay  in  the  fact,  that  these 
particular  individuals  held  conscientious  scruples  against  the  taking  away 
of  human  life.  This  this  was  the  **  pith  and  marrow"  of  the  argument; 
they  would  neither  take  away  human  life  themselves,  nor  would  they  be 
instrumental  in  having  others  to  take  it  away.  And  yet  the  argument  of 
the  gentleman  from  Allegheny,  would  compel  them  to  do  so ;  for,  the  very 
moment  an  enemy  landed  on  our  coast,  the  gentleman's  argument  requir- 
ed that  they  should  smother  the  voice  of  their  consciences  ;  that  they 
should  maroh  to  the  tented  field  in  common  with  their  fellow-citi- 
zens ;  and  that  there,  whatever  extremity  was  required,  the  still  small 
voice  of  conscience  should  be  hushed  in  the  din  and  roar  of  bloody 
battle. 
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But  **  in  these  piping  times  of  peace"  where  there  was  no  danger  to 
be  apprehended,  and  when  all  those  preparations  might  be  made  which 
would  push  off  the  danger  of  war,  it  might  be,  "  to  the  last  syllabic  of 
recorded  time,"  conscience  steped  in  and  forbade  them  to  do  any  thing 
which  was  calculated  to  sustain  and  perpetuate  this  happy  reign  of  peace, 
this  millennium  of  the  Commonwealth.  This  was  the  strangest  position 
in  which  he  had  ever  seen  so  solemn  a  question  placed  by  those  volun» 
tary  advocates  who  came  foiward  to  vindicate  it  against  that  fieice  and 
blood-thirsty  spirit  of  the  fifteenth  century,  which,  if  we  were  to  believe 
wh*t  we  were  told,  had  found  its  way,  at  this  late  period  of  the  history 
of  the  world,  into  the  deliberations  of  this  Convention.  Conscience! 
sir,  said  Mr.  W.  I  can  not  understand  it,  if  such  be  conscience.  I 
thought  I  had  some  knowledge  of  it ;  I  thought  I  felt  its  monitions  ;  but 
if  it  be  made  of  such  stuff  as  some  gentlemen  seem  to  think  it  is,  I  con- 
fess myself  a  stranger  to  it.  If  its  purpose  is  to  seal  men's  purses  against 
taxation,  it  will  not  be  wanting  popularity,  and  the  pulpit  need  not  longer 
exhort  to  its  cultivation.  Conscience  will  flourish  whatever  else  decays, 
md  this  amendment  will  plant  it  in  many  a  bosom  where  it  was  never 
before  suspected  to  exist. 

But,  continued  Mr.  W.  it  was  to  be  remarked,  as,  he  believed  it  had 
already  been  remarked,  that  the  Legislature  of  the  State  was  the  judge 
and  the  only  judge  6f  the  necessity  of  these  military  preparations.  It 
was  to  be  remarked,  as  it  already  had  been  also  remarked,  that  all  these 
fines  were  to  go  into  the  treasury  of  the  Commonwealth,  there  to  be- 
come subject  to  distribution  by  the  law  making  power,  in  such  way  as 
that  power  might  choose  to  direct.  And  who  was  that  law  making 
power?  Were  those  persons  who  entertained  these  scruples  of  con- 
science excluded  from  participation  in  that  power  ?  Were  they  not  fully 
represented  therein  ?  Was  not  their  voice  equally  as  potent  as  the 
voice  of  other  classes  of  our  citizens,  in  judging  of  the  necessity  which 
existed  for  this  military  establishment,  as  it  was  in  judging  of  appropria- 
tions of  money  for  any  other  purpose  ?  Surely,  it  was  so.  One  gentle- 
man  had  remarked,  in  the  course  of  this  debate,  that  this  class  of  our 
people  was  always  to  be  found  on  election  ground  like  other  men ;  that 
they  were  fully  as  active,  and  fully  as  jealous  of  the  preservation  of  their 
rights  as  any  other  men.  There  were  no  interpositions  of  conscience  on 
such  occasions.  And  he  believed,  so  far  as  his  (Mr.  W's.)  knowledge 
extended,  that  these  men  were  always  abundantly  represented  in  our 
legislative  assembly.  Where  then  was  their  grievance?  On  what 
ground  had  they  any  right  to  complain  ?  By  whom  was  injustice 
done  to  them  ?  Their  peace  and  security,  their  lives,  their  liberties 
and  their  property  were  amply  guarded  by  that  legislative  body  of 
which  they  themselves  were  a  component-  part.  They  had,  in  com- 
mon with  others,  a  voice  in  deciding  at  what  time  this  military 
establishment  was  not  necessary,  and  when  necessary,  whether  the 
actual  emergency  had  arisen,  or  not.  He  said  that  these  men  were 
the  judges  of  the  matter,  because  they  were  fairly  represented  in  the 
body  whose  judgment  was  to  control  it.  Of  the  time  when  defensive 
measures  should  be  taken  for  the  common  weal,  and  of  the  extent  to  which 
they  should  be  carried,  and  the  character  they  should  be  of,  were  all 
questions  for  legislative  decision,  and  these  petitioners  arc  fully  repre- 
sented in  the  Legislature.     Where  then,  he  would  once  more  ask,  was 
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the  source  of  complaint  here  ?     What  more  had  any  set  of  men  a  right 
to  expect  at  the  hands  of  our  government  ?     Where  was  the  ground  on 
which  gentlemen  in  this  body  were  to  be  pronounced  unreasonable,  intol- 
erant, and  opposed  to  the  free  exercise  of  the  rights  of  conscience  ?     Was 
there  any  foundation  for  such  charges  ?     Was  there  any  class  of  our 
citizens,  whatever  might  be  their  peculiar  opinions  on  religious  or  other 
matters,  who  were  mourning  because  they  were  taxed  without  represen- 
tation?    Was  there  any  class  of  our  citizens  mourning  that  they  were 
enslaved  ?  that  they  were  oppressed  ?  that  they  were  weighed  down  by 
the  burdens  which  our  government  imposed  upon  them,  and  which  they 
had  no  voice  in  imposing  t     He  had  heard  of  none  such ;  nor  did  he 
believe  that  any  such  were  to  be  found  within  our  borders.     He  believed 
that  all  classes  of  our  citizens  enjoyed  their  privileges  alike — that  they 
were  all  equally  taxed,  and  all  equally  protected  ;  and  he  could  see  no 
manner  of  reason  for  complaint  from  any  quarter.     It  appeared  to  him 
that  these  men  were  represented  every  where ;  and  if  they  could  come 
to  the  Legislature,  and  could  succeed  in  convincing  the  Legislature  that 
no   militia  was  necessary,  that  no   trainings  were  necessary,  and  that, 
therefore,  it  was  not  necessary  to  impose  any  fines,  let  them  do  so.     The 
door  was  open  to  them — and  he  proposed  to  throw  no  impediment  in 
their  way.    But  when,  in  the  judgment  of  that  legislative  body,  it  might  be 
necessary  to  insist  on  this  performance  of  militia  duty,  and  to  exact  a  tax 
or  fine  as  an  equivalent  for  its  non-performance,   then  he    would   say 
that  no  man  in  this  Commonwealth,  be  his  opinions  what  they  might, 
had  the  right  to  interpose  his  conscience  in  open  defiance  of  the  law- 
making power,   on  the  plea  that  compliance  with  the  law,  involved  a 
violation  of  religious  toleration,  or  the  freedom  of  conscience.     Let  them 
be  allowed  to  convince  the  Legislature  of  Pennsylvania,  if  they  could  do 
80,  that  no  man  should  arm  himself  with  a  corn-stalk,  to  appear  on  train- 
ing days  at  a  militia  muster.     He  was  content  with  this.     But  when  the 
day   of  emergency   came,  when  peril  was  near,  when  a  necessity  for 
action    had    become  apparent,  he  entered  his  protest  against  excusing 
one    portion   of  citizens  from  the    performance   of   duties  necesiiatily 
imposed  upon  others.     He  desired  that  the  blessings  of  our  free  gov- 
ernmen  should  be   equally   felt ;    he  desired  that  its    genial  influences 
should    descend  like  the  dews    of   Heaven   equally  on    all,    guarding, 
protecting  and  blessing  all  men  of  all  conditions — the  high  and  low — 
the  rich  and  the  poor,    alike.     He    would    never    consent  to  draw  a 
sacred  line  of  distinction  around  particular  bodies  of  men :    to  say   to 
those  who  have  been  so  fortunate  as  to  range  themselves  within  that 
circle  **  you  are  free  from  taxation  because  you  entertain  conscientious 
scruples,"  and  to  say  to  those  without  it,  '*you  aie  not  free  because  you 
do  not  entertain  these  scruples,  you  have  not  conscience  enough— but 
cultivate  its  tenderness,  and  it  will  entitle  you  to  receive  the  especial  favor 
of  your  government."     Here  indeed  would  be  inducements  held  out  to 
every  coward  and  hypocrite — to  every  miser  and  traitor  in  the  land- 
inducements  which  would  tend  directly  to  the   destruction  of  the  moral 
character  of  the  State  of  Pennsylvania,  and  to  the  entire  surrender  of  all 
the  great  bulwarks  of  our  independence  and  our  glory.     To  such  result? 
he,  for  one,  would  never  contribute  by  his  voice  or  vote. 

He  had  said,  however,  that  he  was  unwilling  to  set  himself  up  as  a 
judge  upon  the  conscience  of  any  man.     He  had  also  said,   when  he 
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had   before    addressed  the  committee  on  the  same  subject,  that  one 
objection  which  he  had  to  the  amendment  was  its  universality.     He 
would  endeavor  to  show  to  this  committee,  that  the  power  thus  bestowed 
might  be  greatly  abused — that  it  might  protect  many  men  who   were 
utterly  unworthy  of  protection.     How  utterly  ridiculous,   as   well  as 
criminal  might  the  operation  of  this   amendment  prove  to  be  !     Every 
mean  coward  who  desired  to  shield  himself  from  personal  service  or 
responsibility,  might  say  to  the  collector,  tha)t  he  entertained  conscien- 
titns  scruples.     True,  it  might  be  that  he  had  been  engaged  during  the 
whole  of  his  life  in  dissipation  and  vice  ;  true  it  might  be  that  his  charac- 
ter was  in  every  respect  low  and  degraded ;  true  it  might  be  that  he 
was  in  every  sense  a  pest  to  the  country  in  which  he  lived  ; — still,  under 
this  amendment,  he  had  the  power  to  throw  himself  upon  the  reserved 
rights  of  conscience,  against  the  operation  of  this  military  tax — to   say 
that  he  had  a  tender  conscience,  and  that,   therefore,   he  must  beg  to  be 
excused.     Such  would  be  the  operation  of  this   amendment,  if  it  met 
with  the  sanction  of  this  Convention.     So  soon  as  the  fines  were  levied, 
we    should  find  one   man    after    another   evading  and  nullifying  the 
operation  of  our  laws,   and  stopping  up    our  resources  by  thrusting 
between  the  treasury  and  its  sources,  a  conscience,  of  the  existence  of 
which  nothing  had  ever  been  heard  before.     This   was  the  character 
and  description  of  men  who  might  abuse  such  a  provision  as  was  now 
proposed  to  be  inserted  in  our  fundamental  law.     It  was  not  his  intention, 
however,  to  apply  these  remarks  to  the  society  of  Friends ;  he  merely 
intended  to  argue  that  this  provision,  from  the   fact  of  its  universality, 
might  be  made  to  comprehend,  and  to  shield,  every  worthless  renegade  in 
the  land,  who  was  either  too  cowardly  to  perform  military  duty  when 
required  to  do  so,  or  too  miserly  to  pay  an  equivalent  for  it.     And  he 
would  much  rather  vote  at  once  in  favor  of  any  provision   which  would 
go  to  exempt  the  society  of  Friends  from  all  responsibility  in  tiie  matter, 
than  he  would  vote  in  favor  of  a  provision  which  might  cover  not  only 
that  society,  but  a  mass  of  men  much  less  worthy  of  the  consideration 
and  respect  of  this  body.     Nay,  he  would  go  even  further — ^he  declared 
he  would  vote  for  a  constitutional  recognition  and  establishment  of  that 
society  and  church,  infinitely  sooner  than  he  would  vote  for  an  amend- 
ment which  went  to  overturn  the  foundation  of  our  government,  and  to 
the  absolute  prostration  of  all  those  great  principles,  which  lay  at  the  very 
base  of  our  institutions.     But,  he  would  ask   this  committee,   whether 
they  had  any  design  to  take  such  a  step  ?     Was  it  sincerely  the  intention 
of  this  body,  to  recognise  one  church  to   the  exclusion  of  all  others  ? 
He  could  not  for  a  moment  believe  that  it  was.     The  other  sects,  numer- 
ous as  they  were  in  our  Commonwealth,  had  asked  no  such  constitu- 
tional provision  to  be  made  in  theii  favor.     The  methodists,  a  denomi- 
nation of  christians,  composing  men  of  as  pure  and  exalted  principles 
as  were  to  be  found  in  this  land — a  denomination  of  which  the  country 
was  full,  though  not  so  full  as  he  would  desire— had  preferred  no  such 
request.     To  this  sect  a  large  body  of  his  constituents  belonged.     They 
were  men,  too,  of  tender  and  enlighted  consciences,  and  as  much  opposed 
to  the  wanton  sacrifice  of  human  life  as  any  other  portion  of  our  people. 
But  not  a  syllable  had  been  heard  from  that  intelligent  and  growing  body  of 
men.     Thay  had  not  come  forward  to  vex  the  cares  and  harass  the  delib- 
erations of  this  Convention  by  petitions  of  such  a  character.    Then,  again. 
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there  were  the  Menonists — a  large  and  highly  respectable  body  of  men  ; 
men,  too,  who  entertained  conscientious  scruples  against  taking  away  the 
life  of  their  fellow  men,  equally  as  strong  as  those  entertained  by  the  society 
of  Friends.     But  they  saw — they  knew— that  the  surest  way  to  aroid 
taking  away  life,  was  to  place  ourselves  in  an  attitude  of  defence,  by 
making  some  kind  of  preparation  against  an  attack.     They,  therefore/ 
had  been  silent.     They  had  not  harassed  this  Convention  with  petitions 
to  be  excused  from  the  burdens   imposed   on  others;    they  had    not 
attempted  to  derive  at  the  hands  of  this  Convention  some  great  politicals 
privilege  that  should  for  ever  hereafter  characterize  and  distinguish  them. 
The  society  of  Friends  was   the  only  body  which  had  sent  forth   its 
petitions.     Let  that  petition  be  treated  respectfully  ;  let  it  receive  all  the 
consideration  to  which  the  respectability  of  the  source  from  which  it 
emanated  entitled  it ;  let  it  be  deliberately  and  candidly  weighed ;  let 
those  who  favored  the  prayer  of  the  petition  be  heard  in  its  favor.     But, 
when  all  this  had  been  done,  then  let  him  (Mr.  W.)  be  allowed,  for 
one,  with  such  conscience  as  God   had   given   him,  to  say  that  they 
could  not  have  that  peculiar  privilege  ;  that  they  could  not  have  that 
exemption    which    was   for  ever   to    distinguish    them    as    the  State 
Church  of  the  Commonwealth  of  Pennsylvania.     Let  him  be  allowed 
to  say,  that  they  could  have  the  benefits  and  protection  which  a  great,, 
a  wise  and  a  good  government  could  bestow  upon   its    citizens  ;    but 
they  never,  with  his  consent,  should  be  allowed  to  refuse  to  contribute 
their  due  proportion  to  the  defence  of  the  country ;    so    long  as  they 
claimed  that  protection,  and  so  long  as  they  remained  in  the  full  enjoy- 
ment of  it.     He  must  be  allowed  to  say,  in  all  sincerity  and  candour, 
and  with  all  respect,  at  the  same  time,  to  the  feelings  of  the  society  of 
Friends,   that,   whilst    they   lived  under  this   government,   they  must 
either  shew  that  it  was  unworthy  of  support,  or  they  mnst  contribute 
to  sustain  both  the  military,  the  judicial,  and  all  other  establishments 
which  the  law-making   power   of   this    Commonwealth    considered   it 
necessary  to  establish.     So  long  as    their   churches   and  their  church 
property,  were  all  protected  by  the  laws  and  the  Constitution  of  the 
Commonwealth,  he  must  be  allowed   to   say,  here   and   every  where 
else,  however  much  they  might  desire  to  avoid  such  impositions,  stilt 
they  must  contribute  to  the  public  burdens.     They  need  not  do  military 
duty,  nor  need  they  march  out  in  defence  of  their  country.     If  there 
was   any  thing  in    the   nature  of  the    service,  which  ran   in   conflict 
with  their  peculiar  opinions,  and  forbade  them    to   enlist  as    soldiers, 
they  need  not  do  so.     They  need  not  be  compelled  to  take  away  the 
life  of  their  fellow  man.     They  might  remain  peaceably  at  their  fire 
side,    whilst   the   mass    of  the  people    of   Pennsylvania   turned   out, 
marched  to  the  field  of  battle,  and  exposed  their  lives  in  the  cause  of  our 
common  country.     But,  of  the  abundance  of  this  world's  stores  with 
which  they  were  blessed,  let  them  contribute  something  to  the  common 
cause  ;  let  them  do  something  at  least  to  testify  their  afifection  for  the 
government  which  thus  protects  tkem,  by  contributing  cheerfully  their 
proportion  towards  its  maintenance  and  suppoit.     He  proposed  to  lay  no 
tax  on  their   consciences ;  the    only  demand   he  made  was  upon  their 
purse.     And   upon    what  principle  of  justice,  or  equity,    could   that 
demand  be  resisted  ?    Under  what  right  of  conscience  could  it  be  evaded  ? 
He  knew  of  no  such  principle— he  knew  of  no  such  right.     He  would 
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admit  that  the  gentlemen  from  Allegheny,  (Mr.  Forward)  ivt  begging 
this  whole  question,  as  he  most  undoubtedly  had  done,  had  made  the 
argument  I;iis  own  and  the  conclusions  his  own.  But  when  we  looked 
to  the  facts,  when  we  looked  to  the  history  of  the  Commonwealth  of 
Pefcsylvania  as  it  was — when  we  looked  to  the  character  of  our  people 
—when  we  looked  to  the  history  of  the  provision  in  the  Constitution  of 
1790, — when  we  looked  to  that  provision  merely  as  a  tribute  paid  to  a 
tender  conscience,  and  to  religious  toleration,  he  (Mr.  W.)  denied  that 
either  the  argument  or  the  conclusion,  belonged  to  the  gentleman  from 
Allegheny. 

Mr.  Forward  rose,  he  said,  to  make  a  few  brief  explanations  of  the 
remarks  which  he  had  offered  yesterday  to  the  consideration  of  the 
committee.  He  felt  the  more  anxious  to  do  this,  because  it  was  to  him 
a  matter  of  some  concern,  that  the  sentiments  which  he  had  expressed, 
should  be  rightly  understood,  both  here  and  elsewhere.  In  the  first 
place,  then,  he  would  remark  that  he  had  not  stated,  as  had  been  imputed 
to  him,  that  this  was  a  tax  upon  conscience.  No  such  language  had  ever 
escaped  his  lips.  In  reply  to  the  argument  which  had  given  to  this 
equivalent  for  non-performance  of  military  duty,  the  character  of  a  tax, 
he  had  said  that,  if  it  was  a  tax,  it  was  a  tax  upon  conscience  ;  but  that, 
whatever  name  might  be  given  to  it,  it  was,  in  fact  and  in  substance,  what 
was  called  by  law,  a  penalty  or  fine  ;  and  that  this  was  not  only  its  legal 
character,  but  its  true  and  proper  character. 

It  would  be  remembered  that  one  of  the  gentlemen  who  had  addressed 
the  committee  on  this  subject,  had  taken  occasion  to  dwell  upon  the 
absurdity  of  the  doctrine  of  non-resistance  and  non-combativeness.  It 
would  *be  recollected,  also,  that  it  had  been  further  pressed  upon  the 
consideration  of  the  committee,  that  this  was  a  tax,  and  nothing  more  nor 
less  than  a  tax.*  In  adverting  to  these  arguments,  he  (Mr.  F.)  had  taken 
occasion,  fairly  taken  occasion,  to  say  that,  in  the  15ih  and  16th  centuries, 
one  of  the  main  arguments  brought  against  those  who  had  been  brought  to 
the  stake,  and  suffered  martyrdom  by  the  fire  and  faggot,  was  that  thty 
had  been  guilty  of  absurdities  ;  that  their  opinions  were  erroneous,  and 
that  they  must  know  better  than  to  believe  in  them.  This  was  what  he 
had  said,  and  no  more.  In  relation  to  tax,  he  had  made  the  remark  that, 
in  other  countries,  contributions  to  the  support  of  a  national  church,  were 
levied  as  a  tax, — that  they  were  called  by  the  name  of  a  tax,  and  that 
this  was  essentially  a  tax  upon  conscience.  Such  was  the  ground  which 
he  had  assumed,  and  he  had  yet  heard  nothing  which  should  induce  him 
to  change  his  view  of  the  matter.  And  now,  when  he  had  endeavored  to 
point  out  the  consequences  of  what  he  believed  to  be  an  erroneous  argument; 
and  when  he  endeavored,  by  such  force  of  reasoning  as  he  could  command, 
to  persuade  a  gentleman  to  review  his  opinions,  and  to  re-consider  his 
arguments  ;  when  he  had  endeavored  to  show,  wi^h  historical  truth,  that 
the  argument  which  had  been  here  used,  was  the  very  argument  which 
had  been  used  in  former  ages  of  the  world,  against  those  who  had  been 
persecuted  to  death  for  opinions'  sake  ;  when  he  did  this,  and  when,  in 
a  spirit  of  liberality  and  candor,  he  invited  the  gentleman  to  look  at  the 
consequences  of  his  own  argument,  he  was  then  told  that  he  charged  that 
gentleman,  and  others  who  entertained  similar  opinions,  with  introducing^ 
this  argument  for  the  purpose,  and  with  the  intention,  of  adopting  the 


PENNSYLVANIA  CONVENTION,  1837.  221 

absurdities,  and  fanning  into  existence  the  fierce  and  blood-thirsty  spirit  of 
persecution  which  characterized  the  15th  century.  Now,  he  would  ask 
this  committee,  whether  any  man,  looking  fairly  to  what  he  (Mr.  F.)  had 
said,  could  so  far  have  misunderstood  his  argument  as  to  build  up,  oq  its 
foundation,  such  imputations  as  these  ?  Had  he  taken  any  undue  advan- 
tage in  his  remarks  ?  Was  it  not  fair  to  deduce  absurd  or  erroneous 
consequences  from  the  arguments  of  those  who  entertain  different  opinions 
from  ourselves  ?  Surely  it  was  fair.  And  yet,  for  simply  doing  this, 
was  he  to  be  charged  with  imputing  to  others,  questionable  motives,  or  a 
design  to  revive  absurd  doctrines  ?  All  that  he  had  said  was  by  way  of 
warning ;  to  show  that  the  argument  used  on  this  floor,  was  the  same 
which  had  been  used  in  the  15th  century,  and  for  this,  the  gentleman 
told  him  that  he  had  charged  upon  him  (Mr.  W.)  the  oppression  of  the 
15th  century.  If  this  was  the  only  mode  in  which  the  gentleman  from 
Luzerne  was  willing  to  treat  the  matter,  there  would  be  an  end  at  once  to 
all  further  discussion. 

But  there  was  another  explanation  which  he  (Mr.  F.)  felt  it  necessary 
to  make.  If  his  worthy  friend  (and  he  trusted  the  gentleman  would  not 
repel  this  appellation,)  would  take  the  trouble  to  turn  to  his  books  on 
logic,  he  would  there  find  that  one  very  common  mode  of  sophistry 
consisted  in  mis-stating  the  argument  of  our  adversaries  ;  and  he  (Mr.  F.) 
thought,  if  he  was  not  much  mistaken,  that  the  gentleman  would  also  find 
this  characterized  as  not  a  very  reputable  kind  of  sophistry  ;  because,  in 
every  event,  an  antagonist  was  entitled  to  fair  dealing.  What  was  the 
proposition  which  had  been  made  by  himself?  Was  it  to  dispense  with 
the  militia  ?  Not  exactly  so.  What  was  the  language  he  had  made  use 
of  ?  Was  it  that  of  ridicule  towards  the  militia  ?  Not  at  all.  On  the 
contrary,  he  had  stated,  in  so  many  terms,  that  he  was  willing  to  rely 
upon  them,  in  one  form  or  other,  as  the  right  arm  of  our  national  defence. 
This  was  the  idea  he  had  expressed ;  and  was  he  holding  them  up  to 
ridicule  when  he  said  that  they  were  a  part  of  ourselves — that  they  came 
directly  from  among  us  ?  And  yet  the  gentleman  from  Luzerne,  would 
insist  that  he  (Mr.  F.)  had  treated  the  militia  with  ridicule  or  contempt, 
and  had  endeavored  to  bring  odium  upon  them.  The  gentleman  had  put 
words  into  his  (Mr.  F's)  mouth,  and  ideas  into  his  argument,  which  he 
had  never  applied, — but  which,  on  the  contrary,  he  utterly  disclaimed. 
His  argument  had  been  expressly  this :— that  he  would  dispense  with  the 
militia  trainings ;  because,  so  far  from  being  productive  of  good,  they 
were,  in  his  opinion,  serious  and  unnecessary  evils ;  and,  for  this  reasoui 
he  was  not  willing  to  compel  men  to  attend  the  trainings,  or  to  subject 
them  to  heavy  penalties,  if  they  did  not  attend. 

In ,  re-stating  his  proposition  to  them — which,  he  repeated,  he  felt 
anxious  to  place  it  in  such  alight  as  to  prevent  the  possibility  of  misappre- 
hension— he  would  again  say,  that  he  had  confined  all  his  observations  to 
the  militia  musters.  It  was  these  that  he  considered  to  be  entirely  useless, 
and  which,  therefore,  he  desired  to  see  abandoned.  But  the  gendeman 
from  Luzerne  had  given  to  this  argument  a  much  more  extensive  and 
important  bearing  than  he  (Mr.  F.)  had  ever  intended  it  to  bear.  Would 
you,  asked  that  gentleman,  make  your  government  a  rope  of  sand  ?  And 
how,  Mr.  F.  would  inquire,  was  such  a  position  to  be,  by  any  rule 
of  construction,  drawn  from  the  argument  he  had  submitted  ?    If  we 
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dispensed  with  the  militia,  we  were  asked,  what  would  we  do  ?  In  what 
condition  should  we  be  left,  if  we  were  to  lop  off  this  right  arm  of  our 
defence  ?  Sir,  said  Mr.  F.,  I  do  not  feel  myself  bound  to  answer  this 
question,  for  the  plain  reason  that  I  have  never  put  forth  any  such  propo- 
sition. And  I  now  retort  upon  the  gentleman  from  Luzerne,  who  has 
thus  disingenuously  dealt  with  my  argument — whether  he  intends  to  say 
that  this  government  relies  for  her  safety  and  protection  upon  these  militia 
trainings  ?  Can  the  gentleman  seriously  mean  to  assume  this  ground  ? 
My  proposition,  the  whole  scope  and  bearing  of  my  argument,  had  appli- 
cation to  a  time  of  perfect  peace,  when  there  was  no  alarm  of  war,  and 
when  we  had  no  reason  to  anticipate  that  there  would  be  any.  This  was 
the  whole  of  my  argument — I  went  not  a  step  beyond  it— and  yet  the 
gentleman  from  Luzeine  makes  me  say,  that  I  would  dispense  with  the 
militia — that  I  would  abandon  the  means  of  national  defence — that  I 
would  do  nothing  to  keep  it  up ;  and  then  he  closes  with  the  inference 
that,  if  it  cannot  be  kept  up,  it  is  impossible  that  the  government  of  our 
country  can  be  held  together.  When  the  gentleman  from  Luzerne  shall 
next  condescend  to  notice  any  argument  of  mine,  I  shall  thank  him  if  he 
will  not  put  into  my  mouth,  words  which  I  have  never  used,  but  which, 
on  the  contrary,  I  expressly  repel. 

The  question,  after  all,  Mr.  Chairman,  resolves  itself  into  this:— 
whether  the  system  of  militia  trainings  deserves  all  the  support  and 
encouragement  at  the  hands  of  this  Convention,  which  have  been  given 
to  it  by  the  gentleman  from  Luzerne  ?  To  my  mind  it  is  not;  but,  at 
the  same  time,  I  do  not  choose  to  be  held  up  to  the  people  of  this  Com- 
monwealth as  casting  ridicule  on  the  militia, — a  part  of  whom  consists  of 
my  friends  and  acquaintances — but  as  going  still  further,  and  putting  forth 
the  proposition  that  the  militia  ought  to  be  entirely  dispensed  with.  Sir, 
I  do  not  choose  to  be  placed  in  this  false  attitude,  by  the  misapprehension 
or  the  sophistry  of  any  member  of  this  body.  But,  when  I  addressed  the 
committee  before,  I  stated  — and  I  think  the  gentleman  from  Luzerne  ought, 
in  all  friendship,  to  have  noticed  the  fact — that  almost  every  man  was 
holding  the  militia  trainings  up  to  ridicule ;  that  the  militia  themselves 
laughed  at  the  exhibitions ;  that  they  scouted  them ;  that  they  despised 
the  service,  and  that  all  men  knew  this  to  be  true.  And  for  stating  this 
well  known  fact,  I  am  made  to  say  that  the  militia  were  ridiculous,  and 
that  they  were  deserving  only  of  contempt.  Sir,  I  said  no  such  thing. 
I  never  intended  to  say  any  thing  of  the  kind.  I  repudiate  it  altogether. 
It  does  not  belong  to  nie.  Let  those  who  think  proper,  claim  it  as  their 
own ;  I  have  nothing  to  do  with  it. 

But,  Mr.  Chairman,  I  have  one  further  explanation  to  make,  and  I 
shall  leave  the  subject  with  the  committee.  The  gentleman  from 
Luzerne  had  been  pleased  to  say,  that  I  would  not  exact  from 
persons  having  scruples  of  conscience,  the  duty  of  bearing  arms 
in  a  time  of  peace,  when  there  was  no  enemy  invading  our  soil* 
and  no  danger  threatening  us  ;  but  that,  in  a  time  of  war,  or  in  a  case 
of  emergency  or  anticipated  attack,  I  would  no  longer  respect  their 
conscientious  scruples,  but  would  compel  them  to  go  to  the  field  of  battle, 
and  shed  the  blood  of  their  fellow-men,  as  though  no  such  scruples  had 
ever  existed.  And,  sir,  the  gentleman  is  pleased  to  think  that  there  is 
great  absurdity  in  this.    Now,  what  I  said  was,  that  in  entering  into 
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society  formed  for  the  general  good  of  the  whole  body,  certain  of  our 
natural  rights  were,  of  necessity,  surrendered  to  the  government.     And 
I  said  that  this  right  of  conscience  never  could  be,  and  never  had  been 
deemed  to  be,  surrendered,  except  on  grounds  of  some  great  over-ruling 
public  necessity.     I  said  that,  in  the  event  of  war,  (although  I  did  not 
intimate  this  as  being  my  opinion,  but  merely  alluded  to  it  as  an  argument 
which  had  been  broached  by  others,)  it  might  be  fairly  said,  that  this 
necessity  for  the  surrender  of  all  these  scruples  to  the  general  good, 
actually  existed,  and  that,  therefore,  their  natural  rights  were  to  be  given 
up  on  the  altar  of  our  country.     But,  sir,  I  never  said  that  the  Quakers, 
or  Menonists,  or  Amonists,  or  any  other  denomination  of  people  holding 
these  scruples  of  conscience,  should  be  compelled  to  go  to  the  field  of 
battle,  and  to  shed  the  blood  of  their  fellow-men.     On  the  contrary,  I 
stated  my  belief  that  it  was  not  right,  in  this  age  of  the  world,  to  compel 
a  man  to  take  up  arms,  and  to  shed  blood  in  despite  of  the  dictates  of  a 
conscience  which  tells  him 'that  it  is  wrong  and  sinful  to  do  so;  but  I 
expressed  my  opinion  that,  in  time  of  exigency  or  war,  he  ought  to  be 
compelled  to  pay  an  equivalent  for  his  personal  services ;  that  is  to  say, 
that  he  ought  to  be  required  to  contribute  towards  the  public  service,  his 
proper  proportion  of  those  means  which  were  necessary  for  the  defence 
of  the  country.     This  is  what  I  said,  and  not  what  the  gentleman  from 
Luzerne   imputes   to  me.     He  has  imputed  to  ,me,  in  fact,  the  very 
contrary  of  what  I  did  m  reality  say.     In  reference  to  the  observations  of 
the  gentleman,  that  we  were  about  to  create  a  privileged  class,  and  to 
bestow  on  that  class  immunities  and  privileges  which  we  denied  to  other 
portions  of  our  citizens,  I  have  nothing  to  remark.     We  are  not  to  be 
prevented  from  advocating  and  contending  for  a  sacred  principle,  on  the 
ground  that  we  are  about  to  create  a  privileged  class.     If  the  principle  of 
toleration  is  not  sufficiently  respected  to  furnish  an  exemption  from  a 
general  rule,  of  one  man  in  many  thousands,  it  seems  to  me  that  we 
cannot  boast  much  of  its  <fxistence  among  us.     If  such  a  rule  of  conduct 
as  this  is  to  be  adopted,  we  shall  put  down  the  principle  of  toleration  in 
our  government  for  ever.     Who  had  ever  heard  of  such  a  thing  as  a 
principle  of  toleration  being  applied  to  all  men  ?     And,  if  not  applied  to 
all  men,  what  came  of  the  fears  and  forebodings  as  to  the  stability  of  our 
government,  which  had  been  so  emphatically  expressed  by  the  gentleman 
from  Luzerne,  if  this  principle  is  made  a  part  of  our  fundamental  code? 
This,  however,  is  not  the  question.     It  is  deemed,  by  the  gentleman  from 
Luzerne,  to  be  enough  to  repel  this  claim,  to  say  that,  by  granting  it, 
you  establish  a  state  church,  because  the  claim  is  not  universal.     The 
gentleman  is  entitled  to  the  full  benefit  of  all  his  arguments  in  this  matter; 
he  may  rest  satisfied  with  tkem,  if  he  is  so  disposed.     I  leave  them  in 
his  hands. 

He  desired  to  make  one  more  explanation.  He  did  not  say,  or 
insinuate,  with  all  deference  to  the  gentleman  from  Luzerne,  (Mr.  Wood- 
ward) that  any  experiment  for  taxes  to  support  government,  was  proper, 
in  the  sacred  volume,  he  knew  it  was  said,  **  render  unto  Caesar  the 
things  which  are  Caesar's,"  and  they  were  so  rendered.  And  he  knew  it 
was  also  said,  "the  powers  that  be  are  ordained  of  God,"  And  he 
also  knew,  that  the  first  and  second  Charles,  James  the  first,  Louis  the 
fourteenth,  and  all  monarchical  governments,  had  adopted  this  passage,  in 
order  to  sustain  the  doctrine  of  the  divine  right  of  kings.    Uut  did  he 
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attribute  to  the  gentleman  from  Luzerne  the  design  to  support  the  divine 
right  of  kings  ?  No.  But  they  all  cited  precisely  the  same  argumfint : 
**  Render  unto  Caesar,"  &c.  Could  this  be  carried  out  to  a  tyrannical 
extent  ?  And  could  the  tyranny  be  exerted  on  the  ground  that  it  was 
right  to  ** render  to  Caesar  the  things  which  are  Caesar's?"  Caesar,  he 
thanked  God,  was  not  here ;  although  there  were  many,  perhaps,  who 
had  been  waiting  and  wishing  for  him  for  some  years  past.  This 
much  by  way  of  explanation ;  and  here  he  would  leave  thtt  question  as 
he  found  it. 

Mr.  Cline,  of  Bedford,  said,  that  after  the  able  argument  of  thQ  gen- 
tleman from  Luzerne,  he  would  have  thought  it  unnecessary  to  trouble 
the  committee  with  any  remarks,  if  it  had  not  been  for  one  position  of 
the  gentleman  from  Allegheny,  (Mr.  Forward)  to  which  neither  the  gen- 
tleman from  Luzerne  nor  any  otl\er  gentleman,  had  adverted. 

He  (Mr.  C.)  had  the  honor  to  be  nominated  by  the  President  of  the 
Convention  as  one  of  the  committee  on  the  ninth  article ;  and  when  the 
report  on  this  subject  was  made,  he  did  not  give  his  assent  absolutely  to 
the  proposition  contained  in  it.  He  was  willing,  however,  that  the 
chairman  should  make  the  report,  reserving,  to  himself  the  right  to  state 
his  opinions  at  the  propet  time. 

But  he  did  not  now  intend  to  go  over  the  whole  ground,  but  merely  to 
advert  to  one  proposition  of  the  gentleman  from  Allegheny,  to  which  he 
Gould  not  give  his  assent,  and  on  which  the  whole  of  the  argument  of 
yesterday  had  turned.  The  speech  of  the  gentleman  was  learned,  able, 
and  eloquent,  but  it  failed  to  convince  his  (Mr.  C's)  reason  and  con- 
science. The  gentleman  had  affirmed  that  the  right  of  conscience  was 
a  natural  right,  with  which  no  one  had  a  right  to  interfere.  He  (Mr.  C.) 
wished  the  gentleman  had  stated  what  he  meant  by  a  right  of  conscience. 
I  know  (said  Mr.  C.)  that  a  man  is  at  liberty  to  exercise  his  conscience. 
I  know  that  I  am  at  liberty  to  exercise  reason,  understanding^  and  will ; 
but  it  would  be  an  awkward  expression  to  speak  of  the  rightrof  reason^ 
understanding,  and  will.  It  is  equally  so  to  say  right  of  conscience. 
We  might  say  it  was  the  conclusion  to  which  a  man  comes  after  the 
exercise  of  his  reason,  and  the  faculties  which  God  gave  him.  If  we 
could  be  in  error  as  to  reason,  so  we  might  be  as  to  conscience ;  so 
then,  if  we  entertained  scruples,  they  would  be  founded  in  error.  What 
right  had  any  man  to  say  he  had  come  to  certain  conclusions  on  the  sub- 
ject of  the  agrarian  system,  and  that  he  had  a  right  to  share  my  prop- 
erty ?  I  (said  Mr.  C.)  could  not  submit  to  this  conclusion.  The  gov- 
ernment would  not.  If  the  government  would,  it  was  a  state  of  thugs 
which  he  trusted  never  to  see  prevail  in  this  country.  Therefore,  he 
must  say  he  entertained  great  doubts  as  to  these  scruples  of  conscience. 
And  he  held  these  doubts,  and  made  this  declaration,  with  great  defer- 
ence to  the  gentleman  from  Allegheny,  whose  argument  was  most 
happy,  able,  and  impressive,  but  the  premises  were  not  founded  in  rea- 
son. He  (Mr.  C.)  did  this  also,  with  the  utmost  deference  to  that 
respectable  society  which  made  this  appeal  to  the  Convention,  ^id  he 
confined  what  he  had  to  say  to  that  class. 

There  was  something  highly  imposing  in  a  respectable,  influential^ 
and  philanthropic  class  of  citizens  making  such  an  appeal  as  had  been 
presented  to  this  body.    But  his  sense  of  duty  would  not  allow  him  to 
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say  that  the  appeal  itself  would  have  weight  with  him,  because  he  felt 
that  respect  for  the  class.  He  was  bound  to  look  also  to  other  classes, 
and  to  decide  if  this  appeal  was  founded  on  principles  of  justice  to  all— • 
that  it  looked  to  the  interests  of  the  whole  community,  and  asked  such 
privileges  as  no  one  would  have  a  right  to  complain  of.  He  was  about 
10  use  an  expression  which  might  appear  to  be  harsh :  that  so  far  from 
regarding  the  objection  of  this  respectable  class  to  personal  service^  et  an 
equivalent,  as  a  matter  of  conscience,  he  was  disposed  to  regard  it  rather 
in  the  light  of  a  religious  prejudice  than  a  conscientious  scruple.  Had 
they  ever  retired  from  the  world,  and  in  the  seclusion  of  their  closets, 
closely  and  deliberately  investigated  the  question,  whether  they  oucrht  to 
bear  arms  or  not  ?  It  might  be  asserted  that  such  an  investigation  had 
been  made,  and  that  this  had  led  to  the  conclusion  to  be  found  in  the 
appeal.  But  he  had  doubts  of  this,  because  there  were  other  sects,  enter* 
taining  similar  opinions  with  this  society,  who  had  never  come  to  these 
conclusions,  which  we  might  be  told  tliis  society  had  arrived  at,  after 
close  and  ingenious  examination,  as  the  result  of  reason  and  investiga- 
tion. 

Had  we  not  found  a  man  who  entertained  a  peculiar  set  of  opinions, 
propagate  them  with  such  industry  and  success,  as  to  produce  exten'ied 
error  throughout  the  world?  He  could  not  believe  that  these  memorial- 
ists came  to  this  body  entirely  free  from  prejudice,  without  permitting 
the  opinions  of  their  ancestors  to  have  some  inflaence  in  bringing  their 
minds  to  the  conclusion  that  they  are  right. 

He  had  said  this  appeal  was  made  from  a  source  which  was  entitled  to 
the  greatest  respect;  and  it  had  been  advocated,  not  by  one,  two,  or 
three,  but  by  a  number  of  gentlemen,  with  an  ability  far  beyond  any 
which  he  possessed ;  but  while  he  said  this,  he  was  bound  to  look  at  the 
matter  as  it  really  is.  It  had  been  very  correctly  asked,  why  had  the 
whole  ground  been  changed  ?  Why  had  the  original  position  been  relin- 
quished? Who  yesterday  could  have  inferred,  from  his  commencement, 
that  the  gentleman  from  Allegheny  would  have  come  to  the  conclusion 
which  he  finally  reached  ?  The  argument  he  had  listened  to  with  plea- 
sure, but  when  the  gentleman  came  to  the  conclusion,  he  (Mr.  Q.)  could 
not  but  regard  it  as  ^*  most  lame  and  impotent.**  What  was  his  posi 
lion  ?  That  the  only  desire  of  the  society  of  Friends  was  to  be  exempted 
from  service  in  time  of  war,  not  in  peace.  It  was  an  argument  then 
applicable  only  to  one  alternative. 

Was  there  any  danger  that  the  militia,  in  time  of  peace,  would  try  to 
cut  the  throats  of  their  neighbors  ?  What  would  be  their  object  ?  If 
they  were  exempted  at  any  time,  should  it  not  be  in  war,  and  not  in 
peace  ?  Was  not  that  the  prayer  of  the  memorial  ?  A  respectable  dele- 
gation of  Quakers  had  solicited  this  from  the  committee,  and  he  was 
present  at  an  interview  between  them  and  the  committee  on  this  -subject. 
They  then  stated  their  wish  to  be  exempt,  not  in  time  of  peace,  but  of 
war,  and  to  be  exempt,  not  only  from  personal  service,  but  from  the 
payment  of  any  equivalent  for  it.  We  should  do  great  injustice,  in  his 
opinion,  to  the  great  body  of  our  fellow  citizens,  if  we  granted  this 
prayer,  and  imposed  an  obligation  on  one  class  of  citizens  from  which 
we  exempted  another.     True,  it  was  said  that  all  citizens  were  at  liberty 
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to  avail  themselves  of  conscientious  scruples  on  this  subject;     Bat  thi^ 
would  not  be  tolerated :  he  could  not  think  that  it  should  be  tolerated. 

In  regard  to  the  freedom  of  conscience,  he  was  willing  that  it  should 
be  secured  to  them.  But  why  ?  Because  that  implied  only  the  privi- 
lege of  exercising  their  religious  belief  in  a  manner  that  would  not  con- 
flict with  any  law  for  the  support  of  the  government.  We  give  to  all  a 
right  to  worship  the  Deity  in  the  manner  most  agreeable  to  their  o\vn 
consciences ;  and  further  than  this  ho  State  had  gone.  No  State  Con- 
stitution contained  a  provision  for  the  complete  exemption  of  any  portion 
of  its  citizens  from  personal  service,  or  an  equivalent,  on  account  of 
conscientious  scruples.  He  was  of  opinion  that  the  Legislature  ought 
to  have  the  power  to  make  the  exemption ;  but  not  with  reference  to  one 
class  alone,  but  all  classes  and  sects.  He  was  inclined  to  believe  that 
the  militia  trainings  were  of  little  or  no  value  for  any  purpose  ;  but  he 
>v-ould  not  exempt  one  class  from  a  duty  that  others  were  obliged  to  per- 
form, on  account  of  the  religious  scruples  which  the  favored  class  might 
entertain.  There  was  something  in  the  character  of  these  scruples 
which  lie  could  not  understand.  They  were  not  palpable  and  tangible. 
He  could  not  grasp  their  meaning.  The  gentleman  from  Allegheny, 
(Mr.  Forward)  who  had  spoken  so  eloquendy  on  the  subject  of  the 
nglits  of  conscience,  niiglit  well  understand  it.  But  in  his  mind,  there 
appciired  to  be  great  danger  in  allowing  every  man  to  say,  that,  on 
account  of  this  or  that  conscientious  scruple  which  he  entertained,  he 
could  not  give  his  support  and  obedience  to  a  law  of  the  land,  however 
necessary  might  be  that  law  for  the  well  being  of  the  country.  Such  a 
principle  would  be  productive  of  the  greatest  confusion  and  .'perplexity. 
A  man  might,  on  the  score  of  conscience,  refuse  to  pay  his  tax  for  the 
support  of  a  pauper,  on  the  ground  that  the  pauper  had  worked  in  a 
distillery,  and  might  work  tliere  again,  contrary  to  the  conscientious 
belief  of  this  man,  that  disti'leries  ought  not  to  be,  in  the  most  remote 
manner,  encouraged.  Many  laws  might,  in  some  way  or  other,  be  found 
to  conflict,  or  they  mi<2ht  be  imagined  to  conllict,  with  the  consci  ntious. 
belief  of  mere  individuals. 

The  gentleman's  position,  in  regard  to  the  rights  of  conscience,  he 
coulJ  not  understand.  He  may  understand  it,  and  so  may  you,  Mr. 
Chairman ;  but  to  me,  it  appears  to  be  very  vague  and  indefinite,  to  say 
tliat  a  man  sliall  bo  exempt  from  obedience  to  laws  concerning  which  he 
may  have  conscientious  scruples.  A  nmn  might  memorialize  and  peti- 
tion for  the  redress  of  what  he  conceived  a  grievance,  but  until  his  prayer 
was  granted,  or  the  government  dissolved,  it  waj  his  4uty  to  submit  to, 
the  powers  that  be. 

He  was  in  favor  of  striking  out  the  whole  report;  and  he  should  vote 
against  the   amendments,  and  in  favor  of  the  present  provision  of  the  ■ 
Constitution,  if  it  should  be  somewhat  modified. 

Mr.  Scott  would  ask  the  indulgence  of  the  committee  for  a  few 
minutes,  while  he  explained  the  reasons  which  would  govern  his  vote 
on  this  question.  He  had,  he  said,  a  deep  and  abiding  impression  that 
the  liberties  of  no  people  could  be  maintained,  unless  their  yeomanry 
were  armed  and  disciplined.  This  principle  was  at  the  foundation  of 
national  independence  and  national  freedom.  It  was  important  in  refer- 
ence to  national  defence  from  foreign  aggressioa^.and  still  more  so  forr 
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the  support  of  the  liberties  of  the  people  against  domestic  invasion.  All 
history  showed  that  no  nation  could  retain  its  liberty  in  opposition  to  the 
ambition  of  its  own  rulers,  unless  the  people  were  armed  and  disciplined 
for  their  own  defence.  The  assaults  of  a  foreign  force  even  upon  an 
unarmed  people,  could  not  long  prevail.  Much  injury  might  be  done, 
and  many  lives  sacrificed,  but  tlie  spirit  of  the  people  would  rise  with 
every  defeat,  and  the  invaders  would  be  ultimately  repelled.  But  against 
domestic  tyranny,  the  only  security  of  the  people  is  an  armed  and  disci- 
plined body  of  militia.  It  might  appear  strange  to  hear  an  American 
talk  of  danger  at  home ;  and  at  this  day,  all  apprehensions  of  that  kind 
might  appear  visionary.  But,  on  two  occasions  within  our  brief  history, 
and  since  the  adoption  of  the  Federal  Constitution,  the  government  has 
been  supposed  to  be  in  danger.  A  large  and  respectable  party,  during 
the  administration  of  the  elder  Adams,  declared  that  the  government  had 
undergone  a  change ;  and  under  the  administration  of  the  late  Executive, 
there  was  a  large  party,  embracing  vast  numbers  of  intelligent  and  patri- 
otic citizens,  who  said  that  the  go.ernment  had  undergone  a  revolution, 
I,  said  Mr.  Scott,  do  not  say  that  either  one  party  or  the  other  was  right, 
but  still  we  have  the  fact  that,  before  the  government  was  a  half  century 
old,  there  were,  on  two  occasions,  a  moiety  of  the  people  who  were 
deeply  agitated  with  the  apprehension  of  this  danger.  If  ever  there 
should  be  more  tiian  an  apprehension  of  this  danger;  if  ever  a  serious 
blow  should  be  aimed  at  the  liberties  of  the  people,  it  was  only  by  arms 
and  discipline  that  it  could  be  re^iisted.  On  this  principle  were  based 
the  words  of  the  Constituiion,  which  assert  in  a  manner  so  beautiful, 
that  •*  The  freemen  of  this  Commonwealth  shall  be  armed  and  disci- 
plined for  its  defence."  How  is  this  to  be  done  ?  To  a  certain  extent 
they  have  beeiijarmed  aad  disciplined,  and  in  virtue  of  laws  made  in  pursu- 
ance of  this  clause  m  the  Constiluiion. 

The  volunteers,  upon  whom  such  high  praise  had  been  bestowed — 
and  too  much  praise  could  not  be  bestowed  on  them— were  armed  and 
disciplined,  and  now  exist  under  this  clause.  Whence  are  their  arms  ? 
From  the  public  depots  and  arsenals.  How  are  they  created  ?  Under 
this  clause  of  the  Constitution.  Their  officers  are  appointed,  and  under 
this  clause ;  they  are  organized  into  battalions,  and  under  this  clause  of 
the  Constitution.  How  was  the  spirit  aroused  under  which  all  this  had 
been  done,  but  under  this  clause  of.  the  Constitution  ?  By  that  clause  of 
the  (;onstitution  is  this  spirit  to  be  pieserved,  and,  therefore,  I  am 
opposed  to  any  amendment  which  shall  break  it  down,  and  prevent  us 
from  carrying  out  the  beautiful  principle,  that  the  freemen  of  this  Com- 
monwealih  sliall  be  armed  and  disciplmed  for  its  defence. 

Mr.  S.  said  he  would  now  consider  whether  the  amendment  proposed 
by  the  gentleman  from  Chester  was  c  )nsistent  with  the  doctrines  whicli 
he  advocated.  In  his  opinion  the  amendment  went  to  enforce  that  clause. 
It  would  arm  .and  discipline  the  great  body  of  the  freemen,  and  yet  save 
the  feelings  and  conscience,  of  that  portion  o£  our  citizens  who  entertain 
scruples  of  conscience  as  to  bearing  arms.  Let  us  examine  the  extent  of 
this  amendment,  and  see  how  far  it  differs  from  that  clause  of  the  Con- 
stnution  which  I  s  >  earnestly  advocate.  That  very  clause  exempts  from 
hearing  arms  those  who  conscientiously  scruple  to  do  so.  That  very 
aiticle  asserts    the   principle   thai,  those,  who  entertain  conscientious. 
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scruples  shall  not  be  compelled  to  bear  arms ;  and  to  this  exemption  it 
adds  a  qualification.     What  is  that  ?     That  they  shall  be  compelled  to 
pay  an  equivalent  for  personal  service.     How  far  then  does  the  amend- 
ment of  the  gentleman  from  Chester  differ  from  the  clause  ?    His  amend- 
ment provides  that  they  shall  not  be  compelled  to  bear  arms,  and  so  far 
they  agree.     Then  it  provides  that,  at  all  times  of  war  and  public  exi> 
gency,  ihey  shall  pay  an   equivalent  for  personal  service.     Mark,  Air. 
Chairman,  how  small  a  difference  there  is  between  the  amendment  and 
the  original  clause.     There  is   scarcely  a   hair^s  breadth  of  difference 
between  them.     The  exemption  shall  exist  only  when  there  is  no  war 
and  no  exigency.     What  is  the  meaning  of  the  word  "  war  T"     It  means 
that  space  of  time  when  hostilities  are  in  progress — that  is  plain  ;  but  to 
define  the  meaning  of  the  term  *•  exigency,"  will  be  more  difficult.     But 
this  very  difficulty  itself  serves  to  narrow  down  the  privilege  to  a  small 
compass,  and  it  is  left  to  the  Legislature  to  say  what  shall  constitute  the 
exigency.     In  case  of  the  occurrence  of  circumstances  which  justified  an 
apprehension  of  war,  even  at  a  distant  time,  would  it  not  be  competent 
for  the  Legislature  to  say  that  the  "exigency"  contemplated  hy  the  Con- 
stitution has  occurred  ?     Certainly  it  would  be.     The  limit  of  the  exemp- 
tion would,  after  all,  be  left  to  the  Legislature  to  prescribe.     The  question 
then  simply  comes  down  to  this,  whether  it  is  necessary  to  provide,  at 
this  period  of  time,  when  there  is  no  strong  occasion  for  it,  that  there 
shall  be  no  exemption,  and  that  the  same  duty  shall  be  required  from 
every  citizen  as  in  time  of  actual  war,  or  of  the  exigencies  arising  from 
an  apprehension  of  war. 

Let  us,  said  Mr.  S.,  look  at  the  question  in  another  point  of  view. 
Suppose  the  Legislature  should  lay  a  tax  of  two  hundred  thousand 
dollars  for  the  provision  ol  munitions  of  war.  There  was  nothing  in  this 
amendment  that  would  exempt  any  one  from  paying  his  portion  of  the 
tax.  Adopt  this  amendment,  and  there  is  nothing  in  it  to  prevent  the  I^egis- 
lature  from  taxing  citizens,  including  the  Quakers,  to  the  whole  extent  of 
their  private  fortune,  for  the  purchase  of  arms  and  munitions  of  war. 
The  extent  of  the  provisions  of  the  amendment  has  been  misunderstood^ 
and  he  put  that  case  to  illustrate  it,  and  also  for  the  purpose  of  deducing 
from  it  this  position,  that  by  this  amendment  we  exempt  the  Friends  and 
otliers  who  entertain  scruples,  from  nothing  but  personal  service.  There 
was  no  tax  nor  contrivance,  for  the  purpose  of  military  preparation, 
from  which  any  one  could  by  this  provision  be  exempted,  and  its  single 
and  sole  aim  and  effort  was  to  relieve  them  from  personal  service,  and 
they  were  exempted  before  by  the  existing  Constitution. 

I  do  not,  continued  Mr.  S.,  regard  this  as  an  exemption  from  a  tax. 
I  do  not  regard  tliis  duty  of  taking  up  arms  as  a  tax.  I  recognize  in  it  a 
privilege,  of  which  no  citizen  is  to  be  deprived — the  high  privilege  of  a 
freeman — the  privilege  to  bear  arms.  This  we  are  not  to  regard  as  a  tax 
or  a  burden.  It  is  a  duty  to  the  public  and  a  right  appertaining  to  the 
character  of  a  freeman ;  and  in  the  old  Constitution,  which  was  framed 
at  a  time  when  men  scrupulously  ciiticised  every  word  they  used  in  surh 
an  instrument,  the  word  *' equivalent"  is  employed,  from  a  knowledge 
that  the  term  *'tax"  would  be  inadequate  for  the  idea  intended  to  be 
conveyed.  By  the  word  **  tax,"  we  invariably  understand  a  pecuniary 
contribution,  of  general  and  uniform  character,  assessed  upon  all  citizena 
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and  holders  of  property  for  the  general  good.  ^  That  is  the  well  known 
meaning  and  character  of  the  word  **  tax ;''  and,  in  the  Constitution  of  the 
United  States,  there  is  a  provision  to  secure  uniformity  of  taxation.  The 
Constitution  uses  the  word  **  equivalent'*  for  the  reason  that  it  does  not 
mean  a  **  tax,"  from  which  no  one,  as  its  framers  knew,  could  be  exon- 
erated. It  only  said  that  these  persons  should  not  be  compelled  to  per- 
form this  specific  duty. 

The  argument  of  conscience,  Mr.  S.  said,  had  been  so  ably  and  elo- 
quently presented  to  the  committee,  that  it  would  be  unjust  for  him  to  go 
into  it.  He  would  pass  it  over,  therefore,  with  a  single  remark.  As  an 
argument,  it  had  been  pressed  with  a  very  important  qualification ;  that 
all  scruples  should  yield,  at  all  times,  to  public  necessity.  Now,  when 
this  was  admitted,  when  it  was  conceded  that  the  persons  asking  exemp- 
tion shall  submit  to  the  paramount  claim  of  public  necessity,  all  that  is 
required  is  given  up.  It  is  pufinto  the  power  of  the  Legislature  at  all 
times  to  determine  when  this  public  necessity  exists.  Certainly,  gentle* 
men  can  find  nothing  alarming  in  the  doctrine  of  conscientious  scruples, 
with  such  qualification  as  this.  But  who,  it  is  asked,  holds  these  consci- 
entious scruples  ?  How  shall  it  be  ascertained  who  entertains  these 
scruples  ?  Will  it  be  competent  for  me  to  say  to  the  tax-gentlemen,  I 
have  a  scruple,  you  can  collect  nothing  from  me  ?  That,  too,  will  require 
legislation.  It  must  not  be  left  in  the  power  of  every  man  to  start  up  and 
say,  I  have  a  conscientious  scruple,  and  am  exempt.  It  is  competent  for 
the  Legislature  to  direot  the  mode  in  which  the  existence  of  a  conscien- 
tious scruple  shall  be  ascertained.  It  would  not  be  permitted,  for 
instance,  that  a  young  man  who  has  broken  through  the  discipline  of  the 
Quakers  society  and  borne  arms,  should,  when  he  chose,  afterwards  again 
avail  himself  of  his  original  scruple  to  evade  the  duty.  It  would  be  found 
necessary  to  make  some  general  provisions  with  a  view  to  determine 
what  are  conscientious  scruples,  and  how  they  shall  be  ascertained.— 
That  would  be  an  important  check  upon  any  abuse  of  the  exemption,  and 
would  fully  meet  the  objection  that  the  provision  will  put  it  in  the  power 
of  any  one,  by  mere  word  of  mouth,  to  evade  the  performance  of  military 
duty.  But  who  believes  that  any  person  would  make  such  a  claim  for 
the  sake  of  getting  rid  of  this  duty  in  time  of  peace  ?  Without  treading 
further  upon  this  ground,  he  would  now  beg  leave  to  introduce  another 
topic — one,  however,  which  had  already  been  forcibly  argued  by  his 
colleague  on  his  left,  (Mr.  Chandler.) 

In  all  ages  and  nations,  the  people  have  deemed  it  consistent  with  their 
obligations  to  themselves,  to  acknowledge,  by  suitable  remunerations,  the 
services  of  great  benefactors ;  individuals,  families  and  provinces,  had 
been  distinguished  by  the  high  rewards  bestowed  on  them  by  a  grateful 
people,  in  remuneration  and  memorial  of  their  great  services.  This  has 
been  the  practice  in  monarchical  governments,  and  there  is  no  reason 
why  a  free  people  should  deprive  themselves  of  the  power  of  fixing  the 
stamp  of  their  approbation  on  individuals  and  bodies  of  men  who  have 
rendered  signal  services  to  the  public.  He  would  not  set  up  for  the 
Friends  any  overweening  and  exclusive  pretension  to  exalted  merit.— 
But  he  could  not  forbear  to  see  in  that  society  the  founders  of  the  Com- 
monwealth. They  laid  the  basis  of  our  prosperity.  They  did  establish 
the  great  principles  w  hich  to  this  day  have  never  been  lost  sight  of,  and 
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the  influence  of  which  will  be  felt  to  the  latest  posterity.  He  could  point 
to  the  tenets  of  Pennsylvania  on  the  subject  of  slavery ;  to  the  establish- 
ment  of  the  first  penitentiary  system ;  and  to  the  amelioration  of  the 
criminal  code.  He  could,  he  said,  enumerate  other  great  principles  which 
had  been  infused  in  the  legislation  of  Pennsylvania  and  which  derived 
their  origin  from  the  society  which  laid  the  basis  of  this  Commonwealth. 
He  had  forgotten  one  thing  which  he  had  intended  to  name,  as  distin- 
guishing the  policy  of  this  Commonwealth  from  that  of  any  other  of  the 
colonies  here  founded — he  meant  the  terms  of  intercourse  between  the 
original  settlers  and  the  aborigines.  How  proud  would  be  the  situation 
of  a  Pennsylvanian,  when,  in  the  national  councils,  any  question  should 
arise  in  relation  to  the  amelioration  of  the  criminal  code,  or  to  the  aboli- 
tion of  slavery,  or  to  our  intercourse  with  the  aborigines— our  whole 
policy  in  relation  to  which  had  been  marked  out  by  the  society  of  Friends. 
It  was  not  a  boon  that  was  proposed  tabe  given  to  this  society,  but  the 
distinction  was  asked  as  resting  on  their  old  privileges  and  laws,  which 
had  not  yet  been  wholly  wrested  from  them.  This  noble  and  venerable 
mansion  was  once  theirs,  all  its  rooms  and  furniture  were  theirs.  They 
had  a  right  to  prescribe  the  terms  on  which  all  who  sought  admission 
within  its  walls,  should  be  permitted  to  enter.  One  small  apartment  was 
all  that  was  now  left  to  them.  The  new  comers  had  crowded  them  out 
of  every  other.  One  solitary  chamber  and  place  of  rest  was  left  to  them, 
and  they  only  asked  the  privilege  to  remain  there.  You  have  the  hall, 
the  chambers,  the  stairways — leave  us,  they  ask,  our  private  room,  to 
which  we  may  retire  in  safety.  The  privileges  which  they  claimed  by 
charter  they  had  a  right  to  perpetuate.  He  apprehended  that  these  were 
the  feelings  and  principles  which  induced  our  forefathers,  when  they 
adopted  the  present  Constitution,  to  insert  an  exemption  for  them  from  the 
duty  of  bearing  arms.  From  respect  to  the  original  owners  of  the  splen- 
did edifice  which  we  inhabit,  he  was  willing  to  place  his  vote  in  favor  of 
such  an  amendment  as  will  save  their  feelings,  while,  at  the  same  time, 
it  will  not  hazard  the  public  interests. 

The  question  being  on  the  amendment  of  the  gentleman  from  Chester, 
as  modified, 

The  yeas  and  nays  were  required  by  Mr.  M'Cahem  and  nineteen 
others,  and  were  as  follows  : 

Yeas — Messrs.  Agncw,  Ayrcs,  Baldwin,  Bamitz,  Bell,  Biddle,  Brown,  of  Lancas- 
ter, Carey,  Chambers,  Candler,  of  Chester,  Chandler,  of  Philadelpliia,  Chauncey, 
Coates,  Cochran,  Cope,  Craig,  Cunningham,  Darlington,  Denny,  Dickey,  Dunlop,  Far- 
relly.  Forward,  Hopkinson,  Jenks,  Maclay,  Martin,  M'Dowell  M'Sherry,  Meredith, 
Merrill,  Pennypacker,  Porter,  of  Lancaster,  Porter,  of  Northampton,  Purviance,  Royer, 
Russell,  Scott,  Serrill,  Snively,  Stevens,  Thomas,  Young,  Sergeant,  President — 44. 

Nats — Messrs.  Banks,  Barclay,  Bamdollar,  Bedford,  Bigelow,  Bonham,  Brown,  of 
Northampton,  Brown,  of  Philadelphia,  Butler,  Clapp,  Clarke,  of  Beaver,  Clarke,  of 
Indiana,  Cleavinger,  Clinc,  Crain,  Crawford,  Crum,  Curll,  Darrah,  Dickerson,  Dil- 
linger,  Donagan,  Donneli,  Foulkrod,  Fry,  Fuller,  Gramble,  Gearhart,  Gilmore,  Grenell, 
Harris,  Hastings,  Hayhurst,  Hays,  HelfTenstcin,  Henderson,  of  Allegheny,  Henderson, 
of  Dauphin,  Hiester,  High,  Houpt,  Hyde,  Ingersoll,  Keim,  Kermedy,  Kerr,  Krebs, 
Lyons,  Magee,  Mann,  M'Cahen,  M'Cdl,  Merkel,  Montgomery,  Myers,  Nevin.  Over- 
field,  Pollock,  Read,  Rogers,  Saeger,  Scheetz,  Sellers,  Seltzer,  Shelhto.  Sill,  Smith,  Smyth, 
Sterigere,  Stickel,  Sturdevant,  Taggart,  Todd,  Weaver,  Weidman,  White,  Woodward — 
76. 

So  the  question  was  determined  in  the  negative. 
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A  motion  was  made  by  Mr.  DuiiiLOP  and  Mr.  Darlingtox, 

That  the  committee  ot  the  whole  reconsider  the  vote  of  the  21st  inst., 
\)n  the  amendment  of  the  report  of  the  committee  to  whom  was  referred 
the  sixth  article  of  the  Constitution,  to  strike  from  the  fourteenth  section 
of  said  report  all  after  the  word  **  law,"  in  the  line,  as  follows,  viz  : 
'*  Those  who  conscientiously  scruple  to  bear  arms  shall  not  be  compelled 
to  do  so,  but  shall  pay  an  equivalent  for  personal  service." 

Mr.  IxGERSOLL  said,  he  should  vote  ag-ainst  the  motion  to  reconsider; 
but  if  it  prevailed  and  if  the  state  of  thingjs  which  he  had  Supposed  to  be 
settled,  and  which  he  believed  to  be  the  best  settlement  of  it,  was  over- 
"thrown,  he  should  then  offer  a  substitute  for  the  clause,  providing  that  the 
freemen  of  the  Commonwealth  should  be  armed,  trained  and  prepared ; 
with  the  exception  of  those  who  shall  obtain  the  certificate  of  the  court  of 
the  county  where  he  resides,  that  it  is  contrary  to  his  religious  sentiments 
to  bear  arms.  This  provision  would  guaid  the  rights  of  conscience  both  in 
war  and  in  peace ;  and  he  knew  of  no  leason  why  they  should  be  less 
respected  in  time  of  war  than  in  peace.  He  thought  the  matter  had 
better  be  left  where  it  was,  but  if  it  was  the  pleasure  of  the  committee  to 
reconsider  the  vote,  he  should  offer  this  amendment. 

Mr.  Brown,  of  Philadelphia,  said  the  object  of  the  gentleman  was 
already  understood ;  but  as  the  motion  was  seconded  by  the  gentleman 
from  Chester,  (Mr.  Darlington)  w^ho  was  a  member  of  the  society  of 
Friends,  he  should  not  oppose  it.  If  the  Friends  declared  that  clause  to 
be  obnoxious  to  them,  he  certainly  would  agree  to  striking  it  out.  He 
(Mr.  B.)  supposed  that  it  was  in  accordance  with  the  wishes  of  the 
society  that  the  clause  was  stricken  out,  and  it  was  at  the  request  of  some 
members  of  the  society  that  the  motion  was  made,  and  not  from  any  dis- 
position unfriendly  to  the  militia  system.  It  took  away  a  distinction 
which  was  made  at  the  time  of  the  formation  of  the  Constitution  for  the 
avowed  purpose  of  relieving  the  Friends  from  burdens  of  conscience,  but 
the  measure  had  in  practice  proved  to  be  odious  and  oppressive.  It  was, 
therefore,  declared  by  some  of  the  Friends,  and,  in  fact,  it  was  their 
general  wish,  as  he  had  always  understood,  that,  if  this  was  the  only 
means  of  relief  which  we  could  offer  them,  they  would  prefer  to  have  no 
distinction  whatever,  made  between  them  and  other  citizens.  If  such  a 
clause  as  they  require  cannot  be  made  a  part  of  the  Constitution,  they 
prefer  to  be  left  to  take  their  chance  with  others.  But,  when  one  of  the 
members  of  the  society,  who  is  presumed  to  know  their  views  and  feel- 
•ings  on  the  subject,  moves  a  reconsideration,  he  must  suppose  the  clause 
was  acceptable  to  these,'  and  that  they  proposed  to  let  it  remain  where  it 
was.  He  was,  therefore,  willing  that  the  motion  to  reconsider  should 
prevail. 

Mr.  Darlington  said,  the  opportunity  thus  offered  him  to  explain  his 
object  in  seconding  this  motion  was  not  unacceptable  to  him.  He  voted 
for  the  motion  to  strike  out  the  clause,  distincdy  understanding,  and 
hoping  to  get  in  the  place  of  it,  something  more  favourable  to  the  wishes 
of  the  society  of  Friends.  He  wished  to  strike  out  the  clause,  because  it 
imposed  on 'the  Friends  an  obligation  to  **  pay  an  equivalent"  for  the 
service  from  which  it  exempted  them.  Against  that  obligation  the 
society  had  complained,  and  in  the  hope  of  being  relieved  from  it  and 
'from  the  obligation  of  bearing  arms,  he  voted  for  the  motion  to  strike  out. 
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But,^  findings  as  he  now  did,  that  what  the  Friends  wished  could  not  be 
obtnined,  he*  was  in  favor  of  restoring  the  clause  to  what  it  was  before. 
If  he  could  get  nothing  better  for  the  society,  he  certainly  dkl  not  wish  to 
reader  their  situation  any  worse. 

Mr.  Sbrgeant,  (President)  rose  merely  to  suggest,  he  said,  whether 
the  member  from  the  county  of  Philadelphia,  had  not  a  sort  of  right  to 
offer  his  amendment.  He  had  actually  prc^sented  it,  and  it  was  entitled  to 
consideration,  but  it  was  withdiawn  te^^  allow  a  direct  vote  on  the  amend- 
ment offered  by  the  gentleman  from  C'hester. 

Mr.  DuNLOp  would,  he  said,  withdraw  his  motion  if  accessary,  but  he 
did  not  understand  it  to  be  so.  He  asked  what  the  amendment  leferred 
to  was.. 

Mr.  Martu^,  in  reply,  said,  it  provided  that  no  man  should  be  con- 
strained to  bear  arms  or  pay  an  equivalent  therefor,  except  in  times  of 
war. 

The  commiMee  then  rose,  reported  progress  and  obtained  leave  to  sil 
again;  and, 

The  Convention  adjourned. 


THURSDAY  AFTERNOON,  October  26,  1838. 

SIXTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole^ 
Mr.  Chambers  in  the  chair,  on  the  report  of  the  committee  to  whom  was 
referred  the  6th  article  of  the  Constitution. 

The  question  beinff  on  the  motion  of  Mr.  Dunlop  to  reconsider  the 
vote  of  the  2 1st,  by  which  the  amendment  of  Mr.  Brown,  of  the  county 
of  Philadelphia,  was  agreed  to,  Mr.  Dunlop  withdrew  the  same. 

Mr.  Martin,  of  Philadelphia  county,  moved  to  amend  the  section,  by 
inserting  after  the  word  **law,"  in  the  third  line,  the  woids,  *»no  free- 
man shall  be  compelled  to  bear  arms,  nor  pay  an  equivalent  therefor» 
except  in  times  of  exigency  or  war." 

Mr.  Martin  said,  it  would  not  be  necessary  to  occupy  the  attention  of 
the  committee  more  than  a  very  few  minutes,  as  he  thought  the  amend- 
ment must  be  fully  understood.  The  question  was  now  stripped  of  all 
those  vexed  matters  which  had  occupied  so  much  time.  This  consump- 
tion of  time,  however,  was  not  to  be  regretted.  The  question  was  now 
reduced  to  this  single  point^-if  the  freemen  of  this  State  shall  be  compel- 
led at  all  times,  to  bear  arms,  and  to  be  mustered  into  service  whether 
they  are  wanted  or  not.  It  was  a  question,  therefore,  easily  under- 
stood.   He  did  not  believe  it  possible  that  a  majority  of  thit  commUteet 
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or  any  thing  like  a  majority  of  the  citizens  of  the  Commonwealth,  would 
sanction  the  principle  that  the  freemen  of  the  State  should,  under  all 
circumstances,  be  required  to  muster  and  bear  arms,  when  there  was  no 
occasion  for  it.  What  was  this  Convention  assembled  for,  but  to  make 
such  amendments  to  the  Constitution  as  circumstances  seemed  to  require. 
An  amendment  of  this  kind,  he  knew,  a  short  time  ago,  it  M'ould  have 
been  impracticable  to  carry  out.  But  that  time  had  passed  over  and 
passed  away.  On  this  hill,  where  we  now  sit  to  form  a  Canstitution, 
the  mechanic  and  the  farmer,  were  compelled  to  pursue  their  daily  occupa- 
tion with  their  arms  by  their  side.  But  would  any  one  say  that  this  was 
necessary  now  ?  No.  He  had  come  to  the  opinion,  and  who  ever  would 
take  the  trouble  to  examine  the  matter  closely,  would  be  convinced  as 
well  as  he  was,  that  the  public  opinion  of  this  State  was  opposed  to  the 
adoption  of  any  compulsory  measure  in  reference  to  militia  training. 
He  did  not  himself  wish,  and  he  was  mistaken  if  there  were  many  of  his 
friends  who  did  wish  it,  that  the  matter  should  rest  on  any  other  ground 
than  this — that  no  man  shall  be  compelled  to  bear  arms,  or  to  pay  an 
equivalent,  except  iu  time  of  war. 

The  merits  and  demerits  of  the  militia  had  nothing  at  all  to  do  with 
this  question.  Where  would  this  effect  the  militia  ?  No  where.  There 
was  no  necessity  for  bearing  arms  in  a  time  of  profound  peace.  No  man 
could  insist  on  such  a  point  in  a  free  government — in  a  Commonwealth 
situated  like  Pennsylvania,  her  extensive  interior  surrounded  every  way 
by  hills.  With  such  natural  defences  there  is  no  danger  of  invasion. 
Besides  this,  the  population  of  the  State,  from  its  earliest  years,  had  been 
so  habituated  to  the  use  of  fire  arms,  that  they  were,  at  all  times,  almost 
qualfied  for  soldiers.  If  his  proposition  did  not  succeed,  and  the  citizens 
and  their  sons  are  to  be  called  out  to  give  away  a  great  portion  of  their 
time,  in  arming  and  disciplining,  whether  necessary  or  not,  it  would  be 
an  opposition  to  the  plain  sense  of  public  opinion.  He  did  not  think  it 
required  much  argument  or  a  great  consumption  of  the  time  of  the  commit- 
tee to  settle  this  question,  if  we  would  but  lake  the  public  opinion  for 
our  guide.  His  respectable  colleague  behind  him,  the  Colonel  of  militia, 
said  that  those  who  heretofore  resisted  the  militia  law,  are  in  rebellion 
against  the  laws  of  Pennsylvania.  This,  then,  was  a  conclusive  ground 
why  there  should  be  inserted  in  the  Constitution  an  amendment  which 
would  prevent  any  such  rebellion.  He  could  scarcely  believe  that  his 
colleague  was  right  in  his  assertion,  but  yet  there  might  be  something  in 
it.  If  this  amendment  was  lost,  and  the  Constitution  were  so  framed,  as 
to  control  the  Legislature,  and  to  make  it  imperative  on  that  body  to  call 
out  the  freemen  of  the  State  for  eight  or  ten  days  in  the  year,  there  would 
be  found  a  great  many  who  would  not  comply  with  the  provisions  of  such 
a  law — let  his  colleague  call  it  rebellion,  or  by  any  other  name  he  chose. 
Again :  If  there  was  any  individual  who  had  incurred  considerable  labor 
and  expense  to  qualify  his  sons  so  as  to  make  them  masters  of  military 
tactics,  would  he  be  willing  to  see  them  in  the  ranks  at  the  militia  mus- 
ters ?  If  he  had  educated  them  at  West  Point,  in  order  that  they  might 
obtain  perfection  in  all  the  splendid  accomplishments  taught  at  that  insti- 
tution, would  he  be  wiUing  to  let  them  go  out  with  the  militia,  where 
there  could  be  acquired  no  knowledge  of  war  ?  Stripped  now  of  all  these 
logical  and  theological  questions  which  had  perplexed  us  so  long,  he 
hoped  the  question  was  now  fairly  presented,  and  that  such  an  amend- 
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ment  would  be  inserted  in  the  Constitution  as  would  hereafter  prevetft 
any  such  odious  and  oppressive  tax  from  being  forced  on  the  freemen  of 
this  State.  He  trusted  that  his  proposition  would  be  supported  by  a 
handsome  majority  in  the  Convention,  and  he  would  conclude  with  asking 
the  yeas  and  nays  on  his  amendment. 

The  requisite  number  having  seconded  the  call,  the  years  and  nays 
^ve^e  ordered. 

The  question  was 'then  taken  and  decided  in  the  negative,  as  follows, 

viz: 

Yeas — Messrs.  Baldwin,  Bamitz,  Biddle,  Brown,  of  Lancaster,  Carey,  Chandler,  of 
Chester,  Chandler,  of  Philadelphia,  Chauncey,  Clapp,  Coatcs,  Cochran,  Crum,  Darling 
ton,  Denny,  Dickey,  Farreriy,  Forward,  Hays,  Hopkinson,  Hyde,  Jenks,  Konigmacher, 
Xong,  Maclay,  Martin,  M'Cahen,  M'Dowell,  M*Sherry,  Meredith,  Merkel,  Pennypacker, 
Porter,  of  Lancaster,  Purviatnce,  Reigart,  Read,  Riter,  Royer,  Russell,  Serrill,  Snively, 
^Stevens,  Thomas,  Young,  Sergeant,  Preaident—Ai:, 

Nats — ^Messrs.  Agnew,  Banks,  Barclay,  Bamdollar,  Bedford,  Bell,  Bigelow,  Bon- 
f  lam.  Brown,  of  Northampton,  Brown,  of  Philadelphia,  Butler,  Chambers,  Clarke,  of 
Beaver,  Clark,  of  Dauphin,  Clarke,  of  Indiana,  Cleavinger,  Cline,  Craig,  Grain,  Craw- 
'ford,  Cunningham,  Curll,  Dickerson,  Dillingcr,  Donagan,  Donnell,  Dunlop,  Foulkrod, 
Fry,  Fuller,  Gamble,  Gearhart,  Gilmore,  Grenell,  Harris,  Hastings,  Hayhurst,  Helfien- 
•stein,  Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hiester,  High,  Houpt,  Inger- 
soll,  Keim,  Kennedy,  Kerr,  Krebs,  Lyons,  Magee,  Mann,  M*Call,  Montgomery,  Myeis, 
Nevin,  Overfield,  Pollock,  Porter,  of  Northampton,  Rogers,  Sacgar,  Sche^tf,  Scott,  Sel- 
lers, Seltzer,  Shellito,  Sill,  Smith,  Smyth,  Sterigere,  Stickel,  Sturdevant,  Taggart,  Todd, 
Weaver,  Weidman,  White,  Woodward — 77. 

Mr.  Dunlop,  of  Franklin,  submitted  the  following  motion,  viz  : 

That  the  committee  of  the  whole  reconsider  the  vote  of  the  21st  inst., 
on  the  amendment  of  the  report  of  the  committee  to  whom  was  referred 
the  sixth  article  of  the  Constitution,  to  strike  from  the  fourteenth  section 
of  said  report,  all  after  the  word  **  law,"  in  the  third  line,  as  follows,  viz  : 
**  Those  who  conscientiously  scruple  to  bear  arms  shall  not  be  compelled 
to  do  so,  but  shall  pay  an  equivalent  for  personal  service." 

Mr.  Ingersoll  demanded  the  yeas  and  nays  on  this  motion,  and  they 
were  ordered.  » 

Mr.  Porter,  of  Northampton,  asked  what  would  be  the  effect  of  the 
previous  question  ?  Would  not  the  question  be  on  the  section  as  amen- 
ded? 

Chair.     It  would  be. 

Mr.  Porter  then  demanded  the  previous  question,  which  was  seconded 
Iby  the  requisite  number. 

Mr.  Denny  appealed  from  this  decision  of  the  chair,  on  the  ground 
that  in  his  opinion  the  previous  question  ought  to  apply  to  the  motion  to 
reconsider,  instead  of  the  section  to  the  Constitution. 

After  a  short  discussion  by  Messrs.  Bell,  Porter,  of  Northampton, 
Dickey,  Sergeant,  Dunlop,  Darlington,  and  Hiester,  Mr.  Denny 
withdrew  his  appeal. 

Mr.  Merrill  called  for  the  yeas  and  nays  on  ordering  the  main  ques- 
tion, which  weie  ordered^  and  were,  yeas,  60,  nays  64 ;  as  follows  ; 

Yeas — Messrs.  Banks,  Barclay,  Bedford,  Bigelow,  Bonham,  Brown,  of  Northamp- 
ton, Brown,  of  Philadelphia,  Butler,  Clarke,  of  Indiana,  Craig,  Grain,  Crawford,  Cuxil, 
Darrah,  Dickerson,  Dillmger,  Donagan,  Donnell,  Foulkrod,  Fry,  Fuller^  Gamble,  Gear- 
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haft,  GfilmoTe,  Grenell,  Harris,  Hastiners,  Hayhuret.  Helffenstein,  Hiester.  High, 
Houpt,  Hyde,  Ingersoll,  Keim,  Kennedy,  Krebs,  Ly^ns,  Magee,  Mann,  M*Call,  MerkeJ> 
Myers,  Nevin,  Overfield,  Porter,  of  Northampton,  Read.  Rogers,  Scheetz,  Sellers,  Seltzer, 
Shellito,  Smith,  Smyth,  Sterigere,  Stickel.  Taggart,  Weaver,  White,  Woodward — 60. 

Nats — Messrs.  Agnew,  Baldwin,  Bamdollar,  Bamitz,  Bell,  Biddle.  Brown,  of  Lan- 
caster, Carey,  Chambers,  Chandler,  of  Chester,  Chandler,  of  Philadelphia,  Chauncey, 
Clapp,  Clarke,  of  Beaver,  Clark,  of  Dauphin,  Cleavingcr,  Cline,  Coates,  Cochran, 
Cope,  Crum,  Cunningham,  Darlington,  Denny,  Dickey,  Dunlop,  Farrelly.  Forward, 
Hays.  Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hopkinson,  Jenks.Kerr.  Kon- 
igmacher.  Long;,  Maclay,  Martin,  M'Cahen,  McDowell,  M'Sherry,  Meredith,  Merrill, 
Montgomery,  Penny  packer.  Pollock,  Porter,  of  Lancaster,  Purviance,  Reigart.  Riter, 
Royer,  Russell,  Saeger,  Scott,  Serrill,  Sill,  Snively,  Stevens,  Sturdevant,  Thomas, 
Todd,  Weidman,  Young,  Sergeant,  President — 64. 

So  the  committee  refused  to  order  the  main  question  to  be  put. 
Mr.  Dunlop  renewed  the  motion  of  reconsideration. 

Mr.  Ingkrsoll  demanded  the  yeas  and  nays  on  the  motion  to  recon- 
sider ;  which  were  ordered. 

Mr.  Brown,  of  Philadelphia  county,  rose  and  said,  that  he  believed 
he  had  given  his  reasons  for  the  motion  he  hid  made,  when  he  last 
addressed  the  committee  on  this  subject.  He  did  not  feel  very  anxious 
that  this  principle  should  either  be  inserted  in  the  Constitution  of  the 
State,  or  that  it  should  be  excluded  from  it.  At  the  time  he  submitted 
the  motion,  he  had  done  it  with  a  view  to  the  benefit  of  those  at  whose 
instance  it  was  made.  If  they  were  not  desirious  to  retain  it,  he  should 
not  be  inclined  to  feel  any  anxiety  about  it.  He  did  not  intend  to  rise 
up  as  the  champion  to  defend  the  motion  he  then  made,  and  which,  it 
would  be  remembered,  had  met  with  such  general  approbation  on  the 
part  of  the  members  of  the  Convention.  He  was  of  opinion,  however,  that 
as  thus  much  had  been  asked,  and  as  some  gentlemen,  members  of  this  body, 
were  still  inclined  to  the  belief  that  they  were  in  a  belter  position  with  that 
portion  stricken  out,  while  others  thought  they  were  in  a  worse  posi- 
tion, it  would  be  better  to  let  the  matter  lie  over  until  second  reading. 
The  best  the  committee  could  do,  would  be,  he  thought,  to  let  the  matter 
rest  until  it  should  again  come  up  in  due  course,  on  its  second  reading. 
It  could  then  be  retained,  or  left  out,  as  the  Convention  might  think  most 
expedient.  If  the  society  of  Friends  were  not  desirous  that  such  a  pro- 
vision should  be  inserted,  he  did  not  think  that  any  gentleman  in  this 
body  should  insist  on  retaining  it.  If  there  was  any  class  of  our  citizens 
who  wished  to  be  relieved  Irom  particular  burdens,  the  justice  of  their 
claim  could  be  as  well  decided  upon  on  second  reading  as  at  this  time. 
If  that  relief  could  be  granted  to  one  portion  of  the  community  without 
committing  injustice  toward  another,  he  was  willing  it  should  be  given. 
But  to  grant  a  species  of  relief  which  might  be  abused.  Was  an  act  to 
which  this  Convention  should  never  yield  its '  sanction.  Nor  did  he 
believe  that  it  would.  This,  however,  was  not  the  last  question  on  which 
the  Convention  would  be  called  upon  to  act;  and  there  was  yet  abundant 
time  for  deliberation  and  reflection.  All  he  asked  was,  that  the  commit- 
tee wouhl  examine  the  subject  carefully  in  all  its  bearings — that  they 
would  consider  it  well,  and  that  they  might  thus  be  prepared  to  say 
what  steps  it  might  be  necessary  and  proper  for  them  to  take.  He 
.trusted  that  they  would  not  hastily  undo  that  which  the  committee,  by  so 
very  large  a  vote,  had  thought  proper  to  do  on  a  previous  occasion, • 
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Mr.  Stevens  said,  he  trusted  that  the  excitement  which  had  been 
exhibited  in  the  process  of  this  contest  would  not  induce  any  gentleman 
to  suffer  his  personal  feelings  to  get  the  better  of  his  judgment,  but  that 
he  would  act  coolly  and  deliberately  on  this  very  serious  question.  He 
hoped  that  the  motion  to  reconsider  would  prevail.  It  must  be  obvious 
to  every  reflecting  mind  that  the  exclusion  of  this  clause  from  the 
amended  Constitution  would  be,  in  effect,  to  take  away  from  those  who 
held  the  scruples  of  conscience  every  vestige  of  toleration  ;  and  that  it 
was  saying  to  them,  these  conscientious  scruples,  to  which  a  due  respect 
has  hitherto  been  paid  by  your  government,  are  no  longer  worthy  of  legal 
forbearance. 

If  this  vote  was  reconsidered,  he  would  suggest  whether  it  would  not 
be  practicable  to  draw  up  an  amendment  in  some  form  or  other,  which 
might  meet  the  views  of  all  the  members  of  the  Convention,  and  which^ 
at  the  same  time,  might  liberate  this  class  of  men  from  any  thing  like 
bonds  or  trammels  on  their  conscience.  Suppose,  for  example,  that  the 
impeiative  words  "shall  pay"  were  to  be  stricken  out,  and  that^he  words 
•'may  be  made  to  pay"  were  inserted  in  lieu  of  them  ;  thus  leaving  it 
not  imperative,  but  discretionary,  with  the  Legislature,  from  year  to  year, 
to  say  whether  the  state  of  the  times,  or  the  condition  of  the  country 
required  that  this  class  of  men  should  have  their  scruples  disregarded, 
and  their  feelings  crushed  by  the  weight  of  State  Legislation.  If  the 
vote  to  re-consider  should  be  agreed  to,  as  he  trusted  it  would,  he 
should  then  move  an  amendment  of  the  character  which  he  had  desig- 
nated. Such  an  amendment  would  make  the  Constitution  of  our  State 
much  more  in  unison  with  the  spirit  of  the  age,  than  did  either  the  Consti- 
tution of  1790,  or  the  amended  Constitution  as  it  now  stood  under  the 
vote  which  had  been  taken. 

Mr.  Bell  said  that,  for  the  reasons  which  had  been  assigned  by  the 
gentleman  from  Adams,  (Mr.  Stevens,)  he  should  vote  in  favour  of  the 
motion  to  reconsider.  It  had  been  most  truly  remarked  that,  when  we 
looked  to  the  provisions  of  the  present  Constitution  in  relation  to  those 
conscientious  scruples  which  were  known  to  be  entertained  by  a  large 
and  highly  respectable  portion  of  the  citizens  of  Pennsylvania ;  and 
when  we  saw  the  solemn  enactment  declaring  that  those  scruples  were, 
at  least  to  some  extent,  to  be  respected  ;  and  when  we  looked  to  this  new 
Constitution  now  about  to  be  promulgated  to  the  people,  and  found  that 
a  Convention  composed  of  the  representatives  of  freemen  had,  after 
solemn  consideration,  struck  out,  absolutely  expunged,  that  portion  of  the 
Constitution  of  1790  which  shielded  and  protected  the  consciences  of 
these  men ; — he  said,  when  all  these  things  were  taken  into  view,  those 
who  might  come  after  us  could  airive  at  no  other  conclusion  than  that, 
at  this  period  of  the  world,  after  the  onward  march  which  man  had  for 
several  ages  back,  taken  towards  civil,  political  and  religious  freedom,  the 
representatives  of  the  freemen  of  Pennsylvania,  in  Convention  assembled, 
had  deliberately  expressed  their  opinion,  that  this  protection,  this  toler- 
ation towards  the  rights  rf  conscience,  ought  hereafter  to  be  withdrawn. 
No  other  inference  could  be  deduced,  if  the  provision  was  left  in  its 
present  shape.  But  there  was  another  reason  why  he  was  decidedly  in 
favor  of  the  motion  to  reconsider.  He ,  had  intended  so  soon  as  the 
motion  to  reconsider  prevailed — if  it  fortunately  should  prevail,  and  the 
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clause  which  had  been  stricken  out  should  be  re-instated— to  move,  by- 
way of  an  amendment,  to  add,  after  the  words  '^personal  service,"  the 
words,  **when  required  to  do  so  by  law,**  or  words  to  that  effect;  thus 
leaving  it  discretionary  with  the  Legislature  to  say,  in  the  wisdom  and  in 
the  capacity  of  representatives  of  the  people,  when  this  class  of  our 
citizens  who  entertained  these  conscientious  scruples,  should  or  should 
not  be  compelled  to  pay  an  equivalent  for  personal  service.  He  would 
not  make  it  imperative  on  the  Legislature  at  all  times  to  exact  an  equiv- 
alent, but  he  would  vest  in  the  Legislature  the  right  to  say  when  they 
should  be  called  upon  to  pay  an  equivalent  and  when  they  should  not. 
The  whole  matter  would  thus  be  left  open ;  and  this,  he  thought,  would 
be  the  best  mode  in  which  it  could  be  arranged.  He  did  not  now  intend 
to  enter  on  the  intricate  question  of  the  rights  of  conscience,  nor  to 
inquire  how  far  it  was  the  duty  of  the  government,  consistently  with  the 
obligations  which  it  owed  to  the  other  portions  of  our  people,  to  go,  in 
extending  protection  towards  them.  He  would  only  now  say,  that  he 
felt  anxious  that  the  vote  which  had  been  taken  should  be  reconsidered. 

And  the  question  was  then  taken  on  the  motion  to  reconsider  the  vote 

of  the  21st  instant,  and  was  decided  in  the  affirmative  as  follows : 

YfiAS — Messrs.  Agnew,  Baldwin,  Barclay,  Bamdollar,  Barnitz,  Bell,  Biddle,  Bon- 
ham,  Brown,  of  Lancaster,  Brown,  of  Northampton,  Butler,  Carey,  Chambers,  Chan- 
dler, of  Chester,  Chandler,  of  Philadelphia,  Chauncey,  Clapp,  Clarke,  of  Beaver,  Clark, 
of  Dauphin,  Cleavinger,  Cline,  Coates,  Cochran,  Cope,  Crain,  Cunningham,  Darling- 
ton, Darrah,  Denny,  Dickey,  Dillinger,  Donagan,  Donnell,  Dunlop,  Farrelly,  For- 
ward, Foulkrod,  Fry,  Gamble,  Gearhart,  Grenell,  Hayhurst,  Hays,  Henderson,  of 
Allegheny,  Henderson,  of  Dauphin,  Hiester,  High,  Hopkinson,  Jenks,  Kerr,  Konig- 
macher,  Long,  Lyons,  Maclay,  Mann,  Martin,  McDowell,  M*Sherry,  Meredith,  Merrill, 
Merkel,  Montgomery,  Penny  packer,  Pollock,  Porter,  of  Lancaster,  Purviance,  Reigart, 
Rogers,  Royer,  Russell,  Saeger,  Scott,  Sellers,  Seltzer,  Scrriil,  Siil,  Smith,  Snively, 
Stevens,  Sturdevant,  Thomas,  Weaver,  Weidman,  White,  Woodward,  Young, 
Sergeant,  President. — 87. 

Nats — Messrs.  Banks,  Bedford,  Bigelow,  Brown,  of  Philadelphia,  Clarke,  of  Indiana, 
Craig,  Crawford,  Crum,  Curll,  Dickenson,  Fuller,  Gilmorc,  Harris,  Hastings,  Hellfen- 
stein,  Houpt,  Hyde,  Ingersoll,  Keim,  Kennedy,  Krebs,  Magee,  M'Cahen,  M'Call,  Myers, 
Nevin,  Overfield,  Porter,  of  Northampton,  Read,  Riter,  Scheetz,  ShelUto,  Smyth,  Ster- 
igere,  Stickel,   Taggart, — 36. 

So  the  vote  was  reconsidered. 

So  the  question  was  determined  in  the  affirmative. 

Mr.  IxoERsoLL  then  offered  the  amendment  of  which. he  gave  notice 
this  morning. 

The  Chair  stated  that  it  was  not  now  in  order.  The  question  was, 
he  said,  now,  upon  the  amendment  of  the  gentleman  from  the  county 
of  Philadelphia,  (Mr.  Brown)  which  had  been  reconsidered,  viz  :  t(i 
strike  out  from  the  14th  section  of  the  report  of  the  committee,  on 
the  6th  article  of  the  Constitution,  the  following:  "Those  who  con- 
scientiously scruple  to  bear  arms  shall  not  be  compelled  to  do  so,  but 
shall  pay  an^quivalent  for  personal  service." 

Mr.  Forward  asked  what  was  the  amendment  which  the  gentlemen 
from  the  county,  Mr.  Ingersoll,  proposed  to  offer. 

The  amendment  was  read  as  follows :  *•  The  freemen  of  this  Com- 
monwealth shall  be  armed,  trained,  and  prepared  for  defence,  as  by  law 
shall  be  directed,   except  those   who  are   regular  members  of  some 
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society  whose  religious  belief  is  opposed  to  bearing  arms  ;  and  a  cei> 
tificate  to  the  fact  shall  be  tiled ;  ami,  the  author  thereof  punished  for  a 
misdemeanor  for  falsehoods  therein." 

Mr.  Bhowv,  of  Philadelphia,  modified  his  amendment,  by  striking  out 
all  after  the  word  **  p^y,"  and  inserting,  **  a  tax  into  the  treasury  of  the 
State,    equal    to   the    personal    service    rendered    by  those    who   bear 


arms." 


Mr.  DuNLOP  asked  by  what  means  the  value  of  a  man's  personal 
services  was  to  be  recovered  in  money. 

Mr.  Brown  further  modified  the  amendment,  and  then  withdrew  it 
for  the  present. 

Mr.  BfiLL,  of  Chester,  moved  the  following  amendment — to  strike  oiil 
all  after  the  word  '*  but"  and  insert  in  lieu  thereof  the  words  •*  naay  be 
required  by  law  to  pay  an  equivalent  therefor." 

Mr.  Russell,  of  Bedford,  moved  to  amend  the  amendment,  by  siriking 
out  all  after  the  word  '*  law,"  in  the  third  line,  and  inserting  in  lieu 
thereof,  the  following,  viz:  "But  no  freeman  of  this  State,  shall  be 
compelled  to  bear  arms,  provided  he  will  pay  an  equivalent  to  be  ascer- 
tained by  law." 

Mr.  Russell  said  he  took  this  from  the  Constitution  of  the  State  of 
Tennessee.     It  would  get  rid  of  many  objections  and  apply  to  all  alike. 

Mr.  Heister  could  not  hut  conirratulate  the  committee  the  other  day, 
he  said,  on  havinof  settled  this  important  question.  But,  after  debating 
the  matter  for  another  week,  they  had  now  got  back  to  the  very  poir^t 
whence  they  departed.  He  hoped  the  committt^e  would  now  stick  to  the 
question  without  being  again  drawn  olF  fiom  it  by  any  amendment. 
Weighty  considerations  urged  us  to  act  upon  the  question  now  before  us. 
It  seemed  to  be  demanded  bv  the  general  voice  of  the  people,  that  the 
militia  trainings  should  be  abolished,  as  useless,  expensive  and  demor- 
alizing ;  or,  at  least,  to  leave  it  to  the  Legislature  to  continue  them,  or  to 
dispense  with,  according  to  the  exigencies  of  the  times  and  the  demands 
of  public  sentiment.  He  hoped  the  committee  would  now  go  on  and  db 
this,  as  had  been  proposed  by  the  report  of  the  committee.  The  report 
in  its  present  form  would  answer  e\'€ry  object,  ?,nd  would  meet  with  the 
views  of  the  majorty  of  the  people,  as  he  felt  well  assured. 

Mr.  BiDDLE  had  been  in  favor,  he  said,  of  exempting  those  whose 
conscience  rendered-  them  unable  to  perform  military  duty,  and  he 
still  believed  that  there  was  a  disposition  to  take  that  course  The 
amendment  heretofore  ofTered  by  the  gentleman  from  Chester,  (Mr.. 
Darlington)  would,  he  hoped,  be  tried  ovei  again  and  adopted.  It  was 
a  provision  which  would  oppress  no  one,  and  which,  he  thougiit,. 
would  conciliate  all. 

The  question  was  then  taken  on  Mr.  Russell's  amendment  to  the  • 
amendment  and  decided  in  the  negative. 

Mr.  Sergeant,  (President,)  said,  as  the  amendmant  stood,  it  would 
be  imperative  on  the  legi^^lature  to  compel  the  payment  of  an  equiva- ■ 
lent.     He    now    understood    it    to  be  the  object    to  take  away   every 
imperative   character   from.  the.  provision,   and  he.  would,  iherefoEer, 
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suggest  the  M^ords  following,  viz :  **  but,  when  required  by  law,  they 
shall  pay  an  equivalent  for  personal  service." 

Mr.  Bell  said  that,  upon  looking  at  the  whole  amendment,  he  could 
see  no  ambiguity  in  it. 

Mr.  Skrgeant  said  he  would  suggest  another  modification,  which 
was  merely  of  a  verbal  character.  The  imperative  character  of  the 
provision  could  be  moved  by  putting  it  in  the  form  following :  **  Those 
who  conscientiously  scruple  to  bear  arms,  shall  not  be  compelled  to 
do  so,  but  may  be  required  to  pay  an  equivalent   therefor." 

Mr.  Bell  accepted  this  amendment  as  a  modification  of  his  propo- 
sition. 

Mr.  DuNLOF  moved  that  the  committee   now  rise ; — Lost. 

Mr.  DuxLOP  hoped,  he  said,  that  the  committee  would  not  adopt  the 
proposition  as  modified.  He  greatly  preferred  the  original  proposition,  as 
more  intelligible,  and  in  fewer  words.  'I'he  original  proposition  he 
preferred  for  another  reasan, — that  it  retained  the  language  of  tlie  old 
Const.tution,  and  was  well  uncerstood. 

Mr.  Bell  said  tliere  was  little  difiference  between  the  two  propositions. 
That  which  he  had  adopted  would,  he  believed,  answer  the  object 
contemplated. 

Mr.  DuvLOP  again  moved  that  the  committee  rise,  not  wishing  the 
question,  he  said,  to  bj  taken  hastily.  The  motion  was  lost — yeas  43, 
nays  62. 

Mr.  Bkll  hoped,  he  said,  tlut  the  committee  would  indulge  him  with 
a  few  words  of  explanation,  as  it  seemed  to  him  there  was  a  great  mis- 
apprehension as  to  the  dillerence  between  what  we  had  been  doing  under 
the  present  Constitution,  and  what  it  was  now  proposed  to  do,  by  the 
amendment  beforj  the  committee.  The  motion  to  strike  out  the  clause 
respectinix  those  who  have  conscientious  scruples  as  to  bearing  arms, 
havin^r  been  reconsidered,  he  proposed  to  add  the  provision,  that  those 
who  conscientiously  scruple  to  b  ar  arms,  shall  not  be  required  to  pay  an 
equivalent  for  personal  service,  unless  the  requisition  be  made  by  law. 
The  amendment  leaves  it  to  the  option  of  the  Legislature,  to  require  an 
equivalent  or  not.  It  is  agreed  by  all  that  they  shall  not  bear  arms 
against  their  consciences,  and  the  question  is,  whether  the  Constitution 
shall  impose  upon  them  the  payment  of  an  equivalent,  or  whether  that 
shall  be  left  to  the  discretion  of  the  legislature.  The  present  Constitution 
makes  it  imperative  upon  them  to  pay  an  equivalent,  for  personal  service. 
Ii  leave?  no  discretion  to  the  Legislature  on  the  subject.  The  very  wordsi> 
of  the  Constitution  are,  that  those  not  compelled  to  bear  arms,  on  account 
of  conscientious  scruples,  "shall  pay  an  equivalent  for  personal  service.'' 
Sliould  they  refuse,  or  neglect  to  perform  the  service,  they  shall  pay  an 
equivalent.  The  question  now  is,  shall  we  not  alter  the  Constitution  so 
as  to  leave  it  to  the  immediate  representatives  of  the  people  to  say 
whether  they  shall  be  obliged  to  pay  this  equivalent  or  not.  Shall  it. 
be  Icii  to  the  Legislature  to  say.when,  and  under  what  circumstances,  they, 
shall  pay  an  equivalent  ?  If  the  legislature  then  should  deem  it  unwise, 
cruel,  and  unjust,  to  direct  the  payment  of  this  equivalent  they  will  not. 
do  it.  The  amendment  leaves  the  question  to  be  settled  by  the  ordinary 
Legislature,  whenever  the  case  may  arise, .  TJie  clause  will  provide>. 
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first ;  that  those  conscientiously  scrupulous  shall  not  be  compelled  to 
bear  arms ;  and,  second,  that  the  Legislature  shall  say  whether,  and 
when,  they  shall  pay  an  equivalent  therefor.  The  objection  to  a  former 
proposition  was  that  it  placed  the  society  of  Friends  above  and  beyond 
the  law,  constituting  them  a  privileged  class ;  but  that  objection  did  not 
apply  to  this  amendment.  That  we  should  extend  protection  to  their 
scruples,  where  it  can  be  done  with  propriety  and  safety,  was  the  opinion 
of  all,  but  there  were  doubts  as  to  the  policy  of  exempting  them,  under 
all  circumstances,  from  the  payment  of  an  equivalent  for  personal  military 
service.  But  what  objection  will  there  be  to  vesting  in  the  jjcgislature 
discretionary  power  over  the  subject.  In  every  great  public  emergency 
when  the  services  of  these  people  are  required,  they  can  then  be  called 
upon  to  pay  an  equivalent ;— •and  thus  to  contribute  out  of  their  over- 
flowing abundance  to  sustain  the  interests  of  the  community,  whereof 
they  form  a  part.  It  was  admitted  that  it  is  improper  to  exonerate  them 
altogether,  both  from  the  service  and  its  equivalent,  but  what  better 
course  in  regard  to  them  could  be  taken  than  to  leave  it  to  the  immediate 
representatives  of  the  people,  to  determine  when  that  state  of  things 
has  arisen  which  will  make  it  necessary  for  every  one  who  lives  under 
the  protection  of  the  Commonwealth,  to  contribute  towards  its  support 
and  defence.  On  one  hand,  it  is  acknowledged  that  there  is  a  class  of 
our  fellow  citizens,  who  entertain  these  scruples,  religiously  and  con- 
scientiously ;  and,  on  the  other  hand,  we  admit  that  they  ought,  under 
some  circumstances,  to  pay  an  equivalent  for  their  exemption  ;  and  we 
propose  to  leave  it  to  the  ordinary  Legislature  of  the  Common  wealth,  to 
say  when  it  shall  be  proper  and  necessary  to  require  from  them  that 
equivalent. 

Mr.  Fuller,  of  Fayette,  said  he  had  hoped  that  the  question  was  near 
its  decision,  but  he  fouud  he  was  mistaken.  The  very  question  which 
had  been  once  disposed  of,  was  again  brought  forward.  The  gentleman 
from  Chester  dwelt  on  the  discretion  which  should  be  vested  in  the 
Legislatuie,  and  was  willing  to  leave  all  to  the  Legislature.  He  (Mr.  F.) 
was  willing  to  leave  a  portion  with  that  body.  The  report  of  the  com- 
jnittee  says  : — **  The  freemen  of  this  Commonwealth  shall  be  armed, 
organized  and  disciplined,  when,  and  in  such  manner  as  the  Legislature 
may  hereafter  by  law  direct."  It  was,  therefore,  left  discretionary  with 
the  Legislature  to  say  when  the  organization  should  take  place,  and  this 
was  just  what  the  gentleman  from  Chester  wanted.  Why  at  this  late 
hour,  when  the  question  had  been  already  settled,  more  time  was  to  be 
consumed  on  it,  he  could  not  tell. 

Mr.  Woodward  said  he  believed  the  committee  were  disposed  to  take 
the  original  Constitution,  in  preference  to  the  report,  and  to  test  this  he 
demanded  the  previous  question. 

A  sufficient  number  rose  to  second  the  demand. 

The  question  being,  **  Shall  the  main  question  be  now  put  ?" 

Mr.  BiDDLE  called  the  yeas  and  nays,  and  they  were  ordered. 

The  question  was  then  put  and  decided  in  the  affirmative,  as  follows : 

YiAS. — Metsn,  Banks,  Barclay,  Bamdollar,  Bedford,  Bigelow,  Bonham.  Brown,  of 
Northampton,  BroWn,  of  Philadelphia,  Butler,  Clarke,  of  Beaver,  Clark,  of  Dauphin, 
Clarke,  of  Indiana,  Cleavinger,  Craig,  Crain,  Crawford  Crum,  Cuxll,  Darrah,  Dicker- 
eon,  Dillinger,  Donagan,  Doimell,  Foulkrod,  Fry,  Fuller,  Gamble,  G«aihart,  Gilmoie, 
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Grenell,  Harris,  Hastings,  Hayhurst,  Helffenstein,  Hiester,  High,  Houpt,  Hyde,  Inger- 
soU,  Keim,  Kennedy,  Kerr,  Krebs,  Lyons,  Magee,  Mann,  M'Cahen,  M*Call,  Montgom- 
eiy,  Myers,  Overfield,  Porter,  of  Northampton,  Rogers,  Saeger,  Scheetz,  Sellers,  Seltzer, 
Shellito,  Smith,  Smyth,  Sterigere,  Stickel,  Sturdevant,  Taggart,  White,  Woodward — 6fi. 

Nats — Messrs.  Agnew,  Baldwin,  Bamitz,  Bell,  Biddle,  Brown,  of  Lancaster,  Carey, 
Chambers,  Chandler,  of  Chester,  Chandler,  of  Philadelphia,  Clapp,  Cline,  Coatei^ 
Cochran,^  Cope,  Cunningham,  Darlington,  Denny,  Dickey,  Dunlop,  Forward,  Hay% 
Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hopkinson,  Jenks,  Konigmacher, 
Long,  Maclay,  Martin,  M'Dowell,  M'Sherry,  Meredith,  Merkel,  Pennypacker,  Pollock, 
Porter,  of  Lancaster,  Purviance,  Read,  Royer,  Russell,  Scott,  Serrill,  Sill,  Snivcly, 
Stevens,  Thomas,  Todd,  Weidman,  Young,  Sergeant,  President — 51. 

Mr.  Clarke,  of  Indiana,  said  that  as  he  was  anxious  to  record 
his  vote  against  all  innovation  on  that  matchless  instrument — the  present 
Constitution  of  the  State  of  Pennsylvania — he  would  ask  the  committee  to 
indulge  him  with  the  yeas  and  nays  on  this  question,  and  they  were  or- 
dered. 

Mr.  C.  then  inquired  of  the  chair  whether,  if  the  committee  of  the 
whole  disagreed  to  the  report  of  the  committee,  the  effect  would  be  to 
leave  the  Constitution  as  it  now  stood  ? 

The  Chair  said,  that  such  would,  in  his  opinion,  be  the  effect. 

Mr.  Bell  inquired  whether,  if  the  amended  report  of  the  committee 
was  negatived,  it  would  be  in  order  to  submit  an  amendment  to  the  Con- 
stitution as  it  existed  at  this  time  ? 

The  Chair  said,  that  as  the  effect  of  such  a  vote  would  be  to  leave  the 
Constitution  of  1790,  in  its  present  form,  it  was  the  impression  of  the 
chair  that  it  would  be  in  order  to  move  an  amendment  to  that  Constitution, 

And  the  main  question,  which  was  :  *'  Will  the  committee  of  the  whc^e 
agree  to  so  much  of  the  report  of  the  committee  as  is  called  section  four- 
teenth, as  amended  ?"  was  then  taken,  and  decided  in  the  affirmative,  as 
follows  : — 

Yeas — Messrs.  Agnew,  Baldwin,  Barndollar,  Bamitz,  Bell  Biddle,  Brown,  of  Lam- 
caster,  Carey,  Chambers,  Chandler,  of  Philadelphia,  Clapp,  Clarke,  of  Beaver,  Clark,  of 
Dauphin,  CUne,  Coates,  Cochran,  Craig,  Crain,  Crura,  Cunningham,  Darlington, 
Denny,  Dickey,  Donnell,  Dunlop,  Forward,  Hays,  Henderson,  of  Allegheny,  Hendcr- 
aca^  of  Daupliin,  Hiester,  Hopkinson,  Jenks,  Kerr,  Konigmacher,  Long,  Maclay,  Marti^ 
tf  Call,  M'Dowell,  M'Sherry,  Meredith,  Merkel,  Montgomery,  Pennypacker,  Pollock^ 
Porter,  of  Lancaster,  Porter,  of  Northampton,  Purviance,  Read,  Royer,  Russell,  Saegei^ 
Scott,  Serrill,  Sill,  Snively,  Thomas,  Todd,  Young,  Sergeant,  President — 60. 

Nats — Messrs.  Banks,  Barclay,  Bedford,  Bigelow,  Bonham,  Brown,  of  Northamp- 
ton, Brown,  of  Philadelphia,  Butler,  Clarke,  of  Indiana,  Cleavenger,  Crawford,  Curfl^ 
Darrah,  Dickerson,  Dillinger,  Donagan,  Foulkrod,  Fry,  Fuller,  Gamble,  Gearhart,  Gil- 
more,  Grenell,  Harris,  Hastings,  Hayhurst,  Helffenstein,  High,  Houpt,  Hyde,  Ingerso^ 
Keim,  Kennedy,  Krebs,  Lyons,  Magee,  Mann,  M*Caiien,  Myers,  Overfield,  Rogem^ 
Scheetz,  Sellers,  Seltzer,  Shellito,  Smith,  Smyth,  Sterigere,  Stevens,  Stickel,  Sturdevaa^ 
Taggart,  Weidman,  White,  Woodward — 55. 

So  the  committee  of  the  whole  agreed  to  so  much  of  the  report  of  the 
committee  as  is  called  section  fourteenth,  as  amended. 

On  motion  of  Mr.  M'Dowell,  the  committee  then  rose,  reported  pro- 
gress, and  obtained  leave  to  sit  again ;  and, 

The  Convention  adjourned. 
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FRIDAY,  October  27,  1837. 

Mr.  DuNLOP  submitted  the  following  resolution,  viz : 

Resohedf  That  as  soon  as  the  fifteenth  section  of  the  report,  No.  15,  which  is  the 
order  of  to-day,  is  passed  through  the  committee  of  the  whole,  that  all  further  proceed- 
ings towards  amendments  of  the  Constitution  shall  cease,  and  that  the  Convention  will 
proceed  to  consider,  upon  second  reading,  those  which  shall  have  been  then  acted  on  in 
committee,  so  that  a  speedy  adjournment  of  this  body  may  be  effected. 

Mr.  DuNLOP  moved  that  the  resolution  be  now  read  a  second  time. 

Mr,  Read,  of  Susquehanna,  asked  for  the  yeas  and  nays  which  were 
ordered. 

The  question  was  then  taken,  and  decided  in  the  negative,  as  follows : 

Yeas — Messrs.  Baldwin,  BamdoUar,  Brown,  of  Lancaster,  Chambers,  Chandler,  of 
"Chester,  Cochran,  Craig,  Cunningham,  Darlington,  Denny,  Dickey,  Dillinger,  Dunlop» 
Hays,  Hopkinson,  Ingersoll,  Konigmacher,  Lyons,  Maclay,  M'Call,  M'Sherry,  Merrill, 
Pennypacker,  Porter,  of  Lancaster,  Royer,  Saeger,  Scott,  Serrill,  Snively,  Stevens, 
Todd,  Young,  Sergeant,  Fresident — 33. 

Nats — Messrs.  Agnew,  Ayrcs,  Banks,  Barclay,  Bamitz,  Bedford,  Bell,  Biddie, 
Bigelow,  Bonham,  Brown,  of  Northampton,  Brown,  of  Philadelphia,  Butler,  Carey, 
Chandler,  of  Philadelphia,  Clapp,  Clarke,  of  Beaver,  Clark,  of  Dauphin,  Clarke,  of 
Indiana,  Cleavinger,  Cline,  Coates,  Cope,  Crain,  Crawford,  Crum,  Curll,  Darrah, 
Dickinson,  Donagan,  Donnell,  Farrelly,  Fleming,  Foulkrod,  Fry,  Fuller,  Gamble,  Grear- 
hart,  Gilmore,  Grencll,  Harris,  Hastings,  Hayhurst,  Helifenstein,  Henderson,  of  Alle- 
gheny, Henderson,  of  Dauphin,  Heistcr,  High,  Houpt,  Hyde,  Jenks,  Keim,  Kennedy, 
Kerr,  Krebs,  Magee,  Mann,  Martin,  M'Cahen,  M'Dowell,  Mcrkel,  Miller,  Montgomery, 
Myers,  Nevin,  Overfield,  Pollock,  Porter,  of  Northampton,  Purviance,  Read,  Riter, 
Rogers,  Ru^ell,  Scheetz,  Sellers,  Seltzer,  Shellito,  Sill,  Smith,  Smyth,  Sterigere,  Sturde- 
-vant,  Taggart,  Thomas,  White,  Woodward — 86. 

SIXTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  Chambers  in  the  chair,  on  the  report  of  the  committee,  to  whom 
was  referred  the  sixth  article  of  the  Constitution. 

I 

So  much  of  the  said  report  as  is  called  section  fifteenth,  being  under 
consideration,  in  the  words  following,  viz  : 

"  Sect.  16.  No  person  who  shall  hereafter  be  engaged  in  a  duel,  either 
:«s  principal  or  second,  shall  hold  any  office  of  honor,  trust  or  profit 
under  the  Constitution  and  laws  of  this  Commonwealth,  and  the  Legis- 
lature shall  direct  by  law  in  what  manner  the  proof  of  having  been  so 
engaged  shall  be  established." 

Mr.  Hiester,  of  Lancaster,  moved  to  amend  the  same  by  striking 
therefrom  all  after  "section  15,"  and  inserting  in  lieu  thereof  as  follows^ 
viz: 

"  Any  person  who  shall,  after  the  adoption  of  the  amendments  proposed 
fay  this  Convention  to  the  Constitution,  fight  a  duel  or  send  a  challenge 
for  that  purpose,  or  be  aider  or  abetter  in  fighting  a  duel,  shall  be  depri- 
ved of  the  right  of  holding  any  office  of  honor  or  profit  in  this  State,  and 


PENNSYLVANIA  CONVENTION,  1837.  24S 

shall  be  punished  otherwise  in  such  manner  as  is  or  may  be  prescribed 
bylaw/' 

Mr.  HiESTER  asked  for  the  yeas  and  nays  on  the  question,  and  they 
were  ordered. 

Mr.  Porter,  of  Northampton,  moved  to  amend  the  amendment  by  sfrk* 
ing  out  all  after  *'  section  15.'*  and  inserting  as  follows,  viz  : 

"  The  barbarous  practice  of  duelling  shall  be  prohibited  by  proper 
legislative  enactment,  and  the  due  punishment  of  all  offending,  shall  be 
disfranchisement,  legal  disqualification  to  hold  office,  or  otherwise  '* 

Mr.  Porter  said  he  was  opposed  to  the  whole  provision,  which  he 
considered  as  unnecessary,  but,  if  any  thing  was  considered  necessary,  it 
should  be  something  like  the  amendment  he  had  now  offered.  He  had 
no  idea  of  turning  the  Constitution  into  a  penal  code.  The  law  of  the 
land  provided  adequate  punishment,  and  all  good  citizens  would  aid  in 
its  infliction.  But  if  il  was  the  will  of  the  majority  that  there  should  be 
constitutional  provision,  the  details  ought  to  be  left  to  the  Legislature* 
The  Constitution  should  not  be  converted  into  a  penal  code.  Certain 
principles  should  be  laid  down  in  the  Constitution,  on  which  the  Legis- 
lature might  found  its  action ;  grants  of  power  might  be  made  to  the 
judicial  branch,  but  we  ought  not  to  go  so  far  into  details  as  to  determine 
what  the  punishment  should  be.  He  had  yet  another  objection.  He 
-could  not  see  why  in  the  Constitution  we  should  brand  one  sin  in  partic- 
ular as  unpardonable.  He  knew  duelling  was  a  great  offence.  But  there 
were  many  of  our  most  respectable  citizens  who,  in  early  life,  had  been 
engaged  in  duels,  and  had  repented  of  the  foUy  in  after  life.  Should 
there  be  no  locus  penitentise  for  this  offence,  above  all  others  which 
might  be  committed  ?  This  would  be  in  contradiction  to  the  mild  prin- 
ciples of  Christianity. 

Mr.  HiESTER  stated  that  this  provision  was  not  without  a  precedent. 
It  was  a  copy  of  a  section  in  the  Constitution  of  the  State  of  Ten- 
Bessee.  In  the  Constitution  of  Virginia  there  was  also  a  similar 
provision,  recognizing  the  passage  of  a  law  for  the  punishment  of  duel- 
ling. [Mr.  H.  here  read  the  provision  from  the  Virginia  Constitution.] 
It  appears,  therefore,  that  in  the  Constitution  of  Tennessee  there  was  a 
provision  to  prevent  duelling,  and  in  the  Virginia  Constitution,  the  depri- 
Tation  of  holding  office  for  fighting  a  duel,  was  recognized.  There  was 
this  difference  between  a  penal  enactment  and  a  constitutional  provision. 
Under  the  law,  the  penalty  might  be  evaded  by  the  offender  going  into 
.another  State,  where  the  law  could  not  follow  him  with  its  punishment. 
But,  under  a  constitutional  provision,  he  would  be  amenable  to  the  pun- 
ishment any  where.  He  could  not  permit  himself  to  doubt,  in  the  age  in 
vrhioh  we  live,  that  every  one  would  admit  that  the  practice  should  be 
discountenanced. 

Many  disputes  and  differences  of  this  kind  arose  from  political  cavils, 
among  political  aspirants,  whose  eyes  were  directed  to  power  and 
station.  If  we  insert  this  provision,  declaring  that  offenders  in  this  way 
shall  held  no  office,  few  such  men  will  be  found  to  engage  in  duels. 
He  believed,  therefore,  that  it  would  be  salutary  and  proper  to  introduce 
4his  provision.  When  the  provision  should  become  known,  there  would 
not  be  found  many  willing  to  incur  the  penalty.    In  the  Southern  States, 


244  PROCEEDINGS  AND  DEBATES. 

things  are  somewhat  different.  Gentlemen  in  that  section  of  our  country^ 
thmk  it  necessary  to  have  such  collisions.  But  when  we  read  of  such. 
scenes  as  have  recently  occurred,  and  are  daily  occurring  In  Louisiana 
and  Mississippi,  it  becomes  an  especial  duty  to  prevent,  by  all  the  means 
in  our  power,  the  occurrence  of  such  tragic  scenes  here. 

Mr.  Sturdevant,  of  Luzerne,  was  of  the  opinion  that  the  Constitution 
should  contain  some  provision  on  the  subject,  and  he  preferred  something- 
like  that  contained  in  the  report  of  the  committee.     It  appeared  to  him 
to  be  a  more  proper  subject  for  the  Constitution,  than  for  legislative- 
action.     We  have  had  legislative  enactments,  but  they  did  not  seem  to 
answer  the  purpose.     The  Legislature  had  imposed  a  fine  of  five  hundred 
dollars,  and  one  year's  imprisonment,  the  same  as  in  cases  of  felony* 
but  the  penalty  was  not  effective  in  checking  the  evil.     He  was  there- 
fore in  favor  of  doing  away  this  legal  provision,  and  inserting  a  clause  in. 
the  Constitution.     The  effect  of  such  a  provision  would  be  more  operas 
tive.     He  felt  inclined  to  believe  that  any  one  who  had  been  challenged, 
being  able  to  hold  up  the  Constitution  as  a  bar  to  his  acceptance,  would 
be   able  to  relieve  himself  from    the   imputation  of  cowardice.     The 
remedy  ought  not  to  be  provided  by  the  Legislature.     The  offender  ought 
to  be  punished  by  the  deprivation  of  his  citizenship.     This  would  be 
much  more  likely  to  put  an  end  to  the  practice  than  any  act  of  the  Legis- 
lature.    It  was  easy  for  an  individual,  convicted  under  the  act  of  the 
Legislature,  to  obtain  a  reprieve  from  the  Governor,  and  to  come  -back 
into  society,  on  the  same  footing  as  he  had  previously  occupied.     This 
has  been  the  case,  and  may  be  the  case  again.     But  if  there  was  a 
constitutional  provision,  it  would  do  away,  in  a  great  degree,  not  only 
the  necessity  of  accepting  a  challenge,  but  also,  with  the  practice  of 
sending  one.     Those  who  wish  to  banish  this  barbarous  practice  out  of 
the  country,  had  better  rely  on  the  Constitution,  than  any  legislative 
remedy.     Let  there  be  inserted  in  the  Constitution,  something,  which  the 
Legislature  cannot  overrule,  such  as  taking  away  the  right  of  citizenship 
for  ever.     Every  one  who  might  then  be  challenged,  would  have  suffi- 
cient ground  for  refusing,  by  referring  to  the  Constitution,  and  saying 
here  is  the  Constitution  which  deprives  an  offender  in  this  way,  by 
depriving  him  for  ever  of  his  citizenship ;  and  were  it  not  for  this,  I 
would  accept  the  challenge  and  resent  the  insult,  but  I  cannot  violate  the 
Constitution,  which,  perhaps,  I  have  sworn,  under  all  circumstances,  to 
preserve.     There  could  be  no  hope  of  reprieve  or  pardon,  in  case  of 
acceptance.     The  offender  must  thenceforth  become  an  outcast.     This 
would  be  a  sufficient  reason  to  justify  the  refusal  of  a  challenge,  and  the 
constitutional  interdict  would  be  sufficient  to  shield  him  who  refusedy 
from  any  imputation  of  cowardice.     For  these  reasons,  therefore,  he 
was  disposed  to  think  tliat  there  ought  to  be  this  provision  in  the  Consti- 
tution. 

Mr.  Agnew,  of  Beaver,  rose,  not,  as  he  said,  to  make  any  speech  on 
the  subject,  but  merely  to  call  the  attention  of  gentlemen  to  the  act  of  the 
Legislature,  which  they  appeared  not  to  have  read.  He  would  call  the 
attention  of  the  committee  to  the  provisions  of  the  act  already  in  force 
on  this  subject,  from  which  he  would  read  the  first  two  sections.  The 
act  was  passed  in  1806,  and  the  provisions  were  as  follows  : 

'*  Sect.  1.  If  any  person  within  this  Commonwealth,  shall  challeDge^ 
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hy  word  or  writing,  the  peison  of  another,  to  fight  at  sword,  rapier, 
pistol,  or  other  deadly  weapon,  or  if  any  person,  so  challenged,  shall 
accept  the  said  challenge,  in  either  case,  such  person  so  giving,  or  send- 
ing, or  receiving  any  such  challenge,  shall  for  such  offence,  being  thereof 
lawfully  convicted  in  any  court  of  record,  within  this  Commonwealth, 
by  the  testimony  of  one  or  more  witnesses,  or  by  confession,  forfeit  and 
pay  the  sum  of  five  hundred  dollars,  and  shall  suffer  one  years's  impris- 
onment at  hard  labor,  in  the  same  manner  as  convicted  felons  are  now 
punished,  and  moreover  shall  forfeit,  and  be  deprived  of  all  rights  of 
citizenship,  within  this  Commonwealth,  for  the  term  of  seven  years." 

**  Sect.  2.  If  any  person  shall  willingly  and  knowingly  carry  and 
deliver  any  written  challenge,  or  shall  verbally  deliver  any  message, 
purporting  to  be  a  challenge,  or  shall  consent  to  be  a  second  in  any  such 
intended  duel,  and  shall  be  there  legally  convicted  as  aforesaid,  he  or 
they  so  offending  shall,  for  every  such  offence,  forfeit  and  pay  the  sum 
of  five  hundred  dollars,  and  suffer  one  year's  imprisonment  at  hard  labor, 
in  the  same  manner  as  convicted  felons  are  now  punished,  and  moreover, 
shall  forever  thereafter  be  rendered  incapable  of  holding  any  ofilce  of 
honor,  trust  or  profit,  within  this  Commonwealth,  which  incapacity  shall 
be  declared  and  made  part  of  the  judgment  of  the  court." 

Now  then,  in  fact,  it  appears  that  duels  are  already  discredited  in 
Pennsylvania ;  and  it  was  a  sufficient  argument  that  the  law  discredits 
the  practice.  When  the  law  went  thus  far,  and  had  been  in  operation 
for  years,  there  was  no  fear  that  it  would  be  changed.  Did  the  amend- 
ment now  prepared  go  as  far,  or  half  as  far  as  the  existing  law  ?  As  the 
gentleman  from  Northampton  had  properly  said,  the  adoption  of  this 
clause  would  make  the  Constitution  a  penal  code,  and  this  too,  at  a  time 
when  public  opinion  would  not  be  likely  to  sanction  the  change. 
Should  the  public  sentiment  be  ever  likely  to  change  on  this  subject, 
under  the  provision  for  future  amendments  to  the  Constitution,  it  would  be 
easy,  at  any  time  to  insert  a  provision.  But  why  trouble  the  people 
with  deciding  on  questions  of  this  nature,  when  the  law  already  provides 
more  than  we  ask  ? 

Mr.  Smyth,  of  Centre,  differed  from  the  gentleman  who  had  just 
spoken,  and  he  would  just  state  the  reason  why  he  differed.  He  thought 
it  necessary  to  have  a  provision  on  the  subject  in  the  fundamental  law. 
Last  evening,  he  himself  had  advocated  an  amendment  looking  to  prepa- 
ration, in  peace,  for  war.  But  he  thought  that  a  provision  like  this  should 
also  prevail.  The  gentleman  from  Beaver  had  read  the  provision  of  the 
existing  law.  Suppose  that  a  citizen  of  Pennsylvania  was  in  Louisiana, 
and  should  meet  a  ruffian  who  offered  him  a  challenge,  and  had  not  the 
law  of  Pennsylvania  at  hand  for  reference.  He  would  then  be  unable  to 
justify  a  refusal  to  accept  the  challenge.  But  he  may  have  the  Consti- 
tution at  hand,  which  he  could  refer  to  as  a  sufficient  reason  for  refusing 
a  challenge.  Not  having  the  law  at  hand,  he  might  render  himself  liable 
to  be  assailed  as  a  coward,  because  he  was  asked  to  refer  to  the  law,  and 
was  unable  to  produce  it.  On  this  account,  then,  he  considered  that  it 
would  be  better  to  insert  a  clause  in  the  Constitution. 

Mr.  Stevens,  of  Adams,  said  he  was  opposed  to  the  amendment  to  the 
amendment,  and  in  favor  of  the  amendment  of  the  gentleman  from  Lan- 
caster.   The  amendment  to  the  amendment  he  regarded  as  little  better 
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than  a  mere  mockeiy.  To  place  in  the  Constitution  the  same  proyision  as 
before,  giving  no  additional  power,  was  like  attempting  to  get  rid  of  a 
subject  without  touching  it.  There  could  be  no  necessity  for  such  a  pro- 
vision as  that  of  the  gentleman  from  Northampton  to  prevent  one  species 
of  offence.  Had  the  laws  hitherto  had  any  effect,  or  any  adaptation  to  the 
ease  ?  They  had  never  had  any  effect  on  public  opinion,  or  been  at  alt 
successful  in  restraining  this  crime.  Who  had  ever  been  indicted  or  c«n- 
yicted  under  these  laws  ?  No  one.  No  one  had  ever  been  punished  to  the 
slightest  extent,  and  no  one  ever  would  be,  under  them.  The  gentleman 
from  Beaver  said  the  penalty  of  the  law  was  sufficient.  The  action  of 
public  opinion  prevents  for  ever  the  operation  of  the  act.  If  we  intro- 
duce a  provision  into  the  Constitution,  whenever  any  one  who  has 
offended  against  it,  is  elected  to  the  Legislature,  it  would  be  in  the  power 
of  any  one  to  contest  his  seat,  and  if  contested,  and  the  offence  proTed, 
he  would  be  excluded  from  his  seat.  But. under  an  act  of  Assembly,  he 
must  be  regularly  convicted  in  a  court  of  justice  before  the  penalty  of 
the  law  can  be  enforced  against  him.  This  would  never  be  done.  Who  is 
it  that  fights  duels  ?  Not  the  class  who  are  usually  the  subjects  of  pros- 
ecution. It  is  the  high,  the  rich,  the  gallant,  and  they  can  only  be 
prosecuted  by  those  who  lose  their  friends.  But  these  are  carried  away 
by  a  sense  of  chivalry,  and  it  is  as  much  disgrace  to  prosecute^  as  it 
would  be  to  refuse  a  challenge.  There  ought  then  to  be  a  constitutional 
provision  on  the  subject.  There  was  another  reason.  By  law,  you 
cannot  convict  unless  the  offence  was  committed  in  Pennsylvania. 
The  jurisdiction  does  not  lie  beyond  the  limits  of  the  State,  and  the  act 
so  provides.  But  a  constitutional  provision  would  reach  any  one  con- 
cerned, no  matter  where  he  may  be.  How  often  is  the  act  evaded  T  No 
one  fights  a  duel  in  Pennsylvania.  He  had  known  many  in  the  last 
twenty  years,  who  had  gone  out  beyond  the  limits  of  the  State,  and 
although  not  fatally  involved,  had  yet  been  concerned  in  duels,  and  had 
made  their  arrangements  beyond  the  line.  The  law  could  have  no  effect 
in  cases  like  these.  But  these  persons  who  hold  such  a  high  sense  of 
honor  he  did  not  ridicule  or  condemn,  although  he  held  not  in  great 
estimation  one  class  of  them,  who  were  aspiring  after  political  honors. 
These  cannot,  under  the  law,  be  convicted,  but  they  will  be  careful  how 
they  commit  any  act  which  will  exclude  themselves  from  the  chance  of 
rising  to  the  honor  and  emoluments  of  office.  He  knew  nothing  that 
could  be  so  potent  in  preventing  these  men  from  engaging  in  duels,  as 
a  provision  in  the  Constitution.  To  threaten  such  with  the  penalty  of 
the  law  was  in  effect  nothing.  They  knew  it  to  be  a  mere  threat  in 
the  statute  book,  which  never  had  been  carried  into  effect,  and  which 
never  would  be  canied  into  effect.  And  there  always  would  be  a  great 
number  of  applicants  for  office,  engaged  in  party  politics,  who  would 
be,  at  all  times,  ready  to  take  advantage  of  the  weakness  of  the  law,  and 
who  could  only  be  restrained  by  a  power  which  was  above  that  of  legis- 
lative enactment. 

There  then  was  a  plain,  easy,  and  powerful  remedy  which  was  certain 
to  be  resorted  to,  and  nothing  more  than  this  need  be  done.  Nothing  need 
be  said  about  the  enormity  of  this  offence,  for  all  admitted  it.  As  to  the 
locus  pmitentisSf  it  was  unnecessary  to  say  any  thing,  because  murder  in 
the  first  degree  was  always  punished  in  this  state  by  death,  and  probably 
always  would  be ;  and  killing  a  man  in  a  duel  was  the  last  kind  of  murder 
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for  which  penitence  ought  to  go  for  pardon.  This  crime  was  always= 
committed  in  cold  blood,  and  it  never  had  the  excuse  of  human  infir- 
mity. It  was  cool,  premeditated,  deliberate.  Any  excitement  of  feeling 
would  unfit  a  man,  according  to  the  principles  of  honor  which  govern 
these  affairs,  from  participating  in  them.  We  would  not,  in  such  a 
case,  extend  any  room  for  penitence,  unless  it  be  that  penitence  which>. 
is  exhibited  in  the  other  world. 

Mr.  Banks  was  very   willing,  he  said  to  join  in  removing  any  obstacle* 
to  proper  legislation  on  this  snbject.     The  Legislature  had   attempted  to 
enact  official  laws   in  relation  to  it.     While  the  Legislature  was  left  to^ 
enact  such  laws  as  they  pleased  in  relation  to  duels  fought,  either  in  the 
state  or  out  of  it,  he  saw  no  reason  for  submitting  to  the  people  a  provision 
on  this  subject.     Every  man  who  reflects  upon  the  source  of  life,  and 
upon  the  nature   of  man,  would  be  disposed  to  act  cautiously  in  thi» 
matter.     It  was  our  duty,   in   the   position  in  which  we    were  placed^ 
to  exhibit  our  regard   for   public  morals  and  social  order,  and  manifest 
to  the  world  a  desire    for  peace  and   public  tranquility.     It  therefore 
becomes  us  to  conduct  ourselves  carefully  in  every  thing  and  especially 
in  this.     We  have  no  license  in  law  or  in   public  opinion,  or  in  the 
feelings  of  humun   nature,   for   duelling.     But  sometimes   the  necessity 
of  the  case  has  driven  honorable  and  worthy  men  into  it.     While  the 
Legislature  was   free   to  act  and  pass  such  laws  as  might  be  necessary 
for  the   suppression  of  the   practice,   it  was   as   unnecessary  for  us  to 
interfere  by  a  Constitutional  provision,  in  relation  to  this,  as  to  any  other 
crime.     Why  should  this  be  provided  for  more  than   murder  or  man- 
slaughter?    There  would  be  no  necessity  for  it,  and  that  being  the  case, 
he  thought  it  had  better  not  be  done.     It  might  be  that  a  majority  of  the 
people  of  the   state,   being  friends  to  morality  and  order,  would  agree  to 
incorporate  this  provision  in  the  Constitution.    If  any  man  were  indulging, 
in  envy  of  his  neighbor,  on  account  of  his  more  successful  eflfort  in  secu- 
ring the  popular  favoi,  how  easy  it  would  be  to  provoke  him,  by  personal 
insult,   to  such  a  course   as    would  prevent  him   from  taking  his  seat. 
Unless  you  reform   the   morals   and  manners  of  the  people,  you  cannot 
prevent  one  citizen  from  oflending  another.    If  a  man  was  determined  to 
give  offence,  he  would  do  so.    Good  men  would  never  drive  their  neighbors 
either  to  duelling  or  to  assault  and  battery.     There  was  no  real   necessity 
for  incorporating  this  provision  in  the  Constitution,  or  from  imposingany 
disabilities,  in  relation  to   this,  which   was  universally   admitted  to  be  a 
shocking  practice,   which  was   not  also   imposed  upon   other  crimes. 
He  would  not   shut  out  from  the  operation  of  the  pardoning  power,  men 
who  weie  involved  in  this  ofience,  while  we  pardoned,  and  perhaps  raised, 
to  high  places  in  society  and  in  the  government,  men  who  who  have  been 
guilty  of  provoking  another  to  a  duel  by  spitting  in  his  face,  or  other  de- 
liberate insult,  and  men    who  have  been  guiliy  of  other  crimes.     When 
murderers  were  not  deprived  of  the  hope  of  pardon  he  would  not  cut  off 
the  duellist  from  it.     The  best  mode  would  be,  he  thought,  to  leave  all  men^ 
to  be  treated  according  to  law,  and  the  circumstances  of  the  case,  and  the 
sense  of  those  upon  whom  may  rest  the  responsibility  of  their  trial. 

Mr.  Forward  said  he  was  of  the  opinion,  and  there  were  Constitu- 
tional lawyers  here  who  would  correct  him  if  he  was  wrong,  that  the 
Legislature  had  no  right  to  enact  a  law  prohibiting  any  man  from  holding^ 
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an  office  or  from  exercising  the  right  of  suffrage,  for  any  act  of  this 
kind.  This  was  the  office  of  the  Constitution.  The  Legislature  would 
impose  no  new  restrictions,  nor  enlarge  any  old  ones,  upon  the  exercise 
of  the  rights  of  citizenship.  He  submitted  it  to  the  Constitutional  law- 
yers here  to  say  whether  the  principle  which  he  had  here  stated  was 
correct.  He  denied  that  the  Legislature  could  impose  any  restrictions 
wpon  the  right  of  holding  office  or  voting.  He  believed  it  had  been  so 
decided  in  the  Legislature  of  Virginia,  and  the  Constitution  of  New-York 
specially  authorized  the  Legislature  to  enact  laws  for  the  disfranchise- 
ment of  persons  guilty  of  certain  offences.  The  same  principle  was  re- 
cognized in  the  Constitution  of  Tennessee.  Whether  he  was  correct  or 
not  in  his  opinion,  it  was  enough  for  him  that  the  Legislature  would  feel 
great  delicacy,  as  they  ought  to  do,  in  restricting  those  rights,  upon  any 
occasion  or  for  any  purpose.  If  we  really  wished  to  suppress  the  prac- 
tice, we  must  not  leave  it  to  an  act  of  Assembly,  and  to  the  result  of  a 
legal  process  for  conviction.  The  Legislature,  he  thought,  could  not 
interfere;  and  if  they  did,  a  law  could  not  meet  the  case  of  a  duel  fought 
out  of  the  limits  of  the  state.  It  was  necessary  that  we  should  make  a 
Constitutional  provision  on  the  subject. 

Mr.  Brown,  of  the  county  of  Philadelphia,  did  not,  he  said,  defend 
the  practice  of  duelling.  Such  a  course  would  only  bring  obloquy  and 
contempt  on  any  one  who  would  attempt  it.  Any  argument  on  the  sub- 
ject would  be  lost  upon  those  who  had  never  been  placed  in  circumstan- 
ces which  would  enable  them  te  judge  of  the  motives  and  feelings  of  him 
who  had  been  called  upon  to  defend  his  person  at  the  sacrifice  of  life.  It 
must  be  left  for  that  bosom  alone  which  is  exposed  to  the  hazard  of  the  act, 
to  appreciate  the  feelings  which  prompted  it.  All  your  laws  can  have 
no  influence  on  the  course  of  any  man  in  such  a  case.  How  would 
the  prospect  of  losing  the  chance  of  holding  an  office  under  the  State 
government,  or  a  commission  in  the  militia,  stop  a  man  from  an  act 
on  which  he  is  about  to  peril  his  life,  his  reputation,  and  his  hopes, 
as  has  been  said,  of  happiness  hereafter.  With  all  these  things  in  view, 
who  would  think  of  the  clause  in  the  Constitution  ?  He  who  supposed 
that  it  would  have  any  influence,  knew  little  of  the  human  heart,  or  of 
the  feelings  of  that  man  wlio  was  placed  in  such  circumstances.  Farther 
he  would  say,  that  however  averse  he  might  be  to  the  practice  of  duelling, 
that  the  principle  of  personal  responsibility  had  been  the  means  of  pre- 
venting much  crime.  It  had  preserved,  through  life,  unstained,  many  a 
matrimonial  bed,  and  the  chastity  of  many  an  innocent  woman.  The 
knowledge  of  the  responsibility  which  might  be  incurred  to  the  father  or 
the  brother,  had  a  strong  influence  in  deterring  many  from  crimes  which 
otherwise  they  might  commit  with  impunity.  This  provision  had  been 
lesorted  to  in  other  States,  and  had  always  been  found  useless  and  vain 
as  a  means  of  preventing  duelling.  Why,  then,  should  it  be  placed 
in  the  Constitution  ?  This  provision  we  find  in  the  Constitutions  of 
Virginia,  Tennessee,  and  other  States ;  but  had  it  checked  duelling 
there  ?  Shall  we  be  told  that  any  restriction  is  necessary  in  Pennsyl- 
vania, where  duels  are  so  rare,  when  such  restrictions  have  been  found 
useless  in  the  States  where  the  practice  prevails?  Here  public  opinion 
has  settled  the  matter ;  but,  if  public  opinion  tolerated  duelling,  would 
any  constitutional  or  legal  enactments  pevent  it  ?  Suppose  persons  pro- 
kibited  from  fighting  in  this  State,  how  easy  it  would  be  for  them  to 
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go  beyond  its  limits.      They  could  pass  oyer  the  boundary,  and  put 
your  laws  at  defiance. 

There  was  another  and  very  important  consideration  ;  and  that  was  the 
effect  which  this  restriction  would  have  upon  the  individual  subjected 
to  it.  When  he  found  himself  deprived  of  his  privileges,  and  set  up 
as  a  mark  for  the  finger  of  scorn,  shunned  and  denounced  as  one  unwor- 
thy of  participation  in  the  rights  of  citzienship,  how  could  he  live 
among  you  as  a  good  citizen  ?  Would  he  not  be  rendered  misanthropic 
and  desperate  ?  Would  he  not  hold  blood  as  cheap  as  the  waters  of 
yonder  stream  ?  The  provision  now  proposed  was  impracticable.  It 
siipposed  that  we  should  punish  a  citizen  for  deeds  committed  beyond 
'the  limits  of  the  Commonwealth  ;  that  we  should  send  out  spies  along 
with  every  citizen  to  follow  him  in  his  wanderings  over  the  earth,  and 
watch  his  actions  where  ever  he  may  be  ;  and  with  a  view  to  hold 
him  accountable  for  them.  We  say  to  him  that  wherever  he  lives,  and 
under  whatever  circumstances  he  may  find  himself,  he  shall  not  be  gov- 
erned by  the  usages  of  the  place  where  he  is,  nor  by  his  own  judgment, 
deliberately  made  up,  in  reference  to  his  situation,  but  by  this  abstract 
and  arbitrary  restriction. 

It  was  said  that  the  state  of  political  parties  in  the  Legislature  would 
always  render  it  certain  that  every  one  would  be  challenged  for  his 
disability  under  the  proposed  clause.  But  who  would  ever  put  such 
interrogatories  ?  Who  was  ever  asked,  upon  taking  his  seat  in  either 
branch  of  the  Legislature,  whether  he  was  of  legal  age  ?  Suppose  the 
individual  objected  to,  denies  the  charge,  how  is  it  to  be  proved?  Will 
you  send  a  commissioner  to  New  Orleans  or  the  East  Indies,  to  inquire 
into  the  facts  ?  But  why  should  not  other  offences  be  punished  by  dis- 
franchisement, as  well  as  this  ?  Gaming  was  prohibited  by  the  statutes ; 
but,  according  to  the  newspapers  w^hich  had  been  laid  on  our  tables,  it 
is  carried  on  to  a  most  abominable  and  pernicious  extent  in  this  very 
borough.  Should  we  undertake  to  eradicate  it,  or  leave  it  to  the  laws  ? 
He  would  venture  to  declare  the  belief,  that  gaming  alone  had  brought 
more  misery  and  vice  into  this  State,  and  blasted  the  happiness  of  more 
families,  than  all  the  duels  that  were  ever  fought  here.  How  numerous 
are  the  instances,  within  our  own  observation,  in  which  the  most  calami- 
tous results  have  followed  from  an  indulgence  in  that  vice  ?  Should  we 
say,  for  that  reason,  that  all  who  are,  in  any  way,  at  any  period  of  their 
lives,  connected  with  gaming,  shall  be  disfranchised?  iSotwithstanding 
all  the  laws  that  could  be  framed,  there  would  be  cases  in  which  the 
most  worthy  citizens,  impelled  by  a  sense  of  injury,  and  by  high  feelings 
of  honor,  would  be  brought  under  the  penalty  of  the  proposed  provi- 
sion. In  these  cases,  men  risked  all  that  they  loved  in  life  Did  not 
Hamilton  and  Decatur  sacrifice  honors,  rewards,  and  all  that  they  ioved 
on  earth,  to  the  sense  of  honor  which  urged  them  into  private  conflict. 
Every  means  should  be  adopted  to  prevent  the  crimes  which  could  place 
honorable  men  in  such  a  situation. 

But  should  we  suffer  the  gamester  and  seducer  to  escape  our  notice, 
while  we  pursued,  with  relentless  severity,  those  who,  perhaps,  by  the 
crimes  of  those  very  men,  have  been  driven  to  seek  private  redress. 
Let  us  not  put  this  offence  of  duelling  alone  in  the  Constitution,  when 
there  are  so  many  other  crimes  equally  deserving  of  punishment,  and 
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much  more  likely  to  be  committed ;  and  whicb,  in  fact,  were  often  the 
causes  of  duels.  Duelling  was  also  prohibited,  and  liable  to  be  severely 
punished,  by  existing  laws.  In  the  case  of  the  last  duel  that  took  place 
in  the  vicinity  of  Philadelphia,  the  Judge  decided  that  wilful  murder  had 
been  committed,  and  the  parties  would  have  been  punished  accordingly^ 
if  they  had  been  found  at  the  time. 

The  proposed  clause  was  also  objectionable,  because  it  seemed  to 
stamp  with  our  disapprobation  many  men  who  had  formerly  had  the 
misfortune  to  be  concerned  in  duels.  Your  Hamilton,  your  Decatur, 
your  Clay,  and  your  Randolph,  risked  their  lives  in  private  combat; 
and  though  he  was  far  from  approving  of  their  conduct,  yet  he  did  not 
deem  it  necessary  to  step  out  of  his  way  to  condemn  it,  ^ 

Mr.  Merrill  had  no  respect,  he  said,  for  that  code  of  honor  which 
sanctioned  duelling,  but  he  was  obliged  to  pay  respect  to  the  provisions 
of  the  Constitution.  He  had  some  scruples  as  to  the  constitutionality 
of  the  proposed  clause,  and  he  would  inquire  whether,  by  its  adoption, 
we  would  not  place  in  our  laws  a  futile  provision.  The  Constitution  of 
the  United  States  provided  that  "the  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  States." 
Could  we  go  beyond  our  own  territorial  limits  to  inflict  a  punishment  for 
any  offence  ?  Could  we  prevent  the  commission  of  any  act  in  a  foreign  jur« 
isdiction?  Could  we  have  any  authority  or  control  over  any  act 
committed  beyond  our  borders  ?  He  wished  an  answer  to  the  question. 
Our  authority  in  the  matter  was  at  least  doubtful.  He  was  strongly  of 
opinion,  also,  that  the  Legislature  had  not  the  power  to  disfranchise  any 
citizen.  In  that  case,  the  amendment  of  the  gentleman  from  Iforth- 
thampton,  (Mr.  Porter)  took  the  true  ground,  for  it  gave  the  Legislature 
all  the  power  it  ought  to  have  to  extirpate  the  principles  and  practices 
tolerated  under  this  false  code  of  honor.  Let  it  not  be  said  that  the  act 
will  be  nugatory  for  the  purpose  of  correcting  this  criminal  indulgence  of 
passion.  He  submitted  whether  we  could  visit  any  act  of  our  citizens 
committed  beyond  our  borders,  could  we  prevent  those  who  committed 
an  offence  out  of  the  State  from  enjoying  all  the  privileges  of  citizenship 
in  the  State.  He  could  not  vote  for  either  of  the  propositions,  except 
that  of  the  gentleman  from  Northampton. 

Mr.  Porter,  of  Northampton,  remarked  that  the  delegate  from 
Luzerne,  had  referred  to  the  provisions  of  the  Constitution  of  Virginia 
and  Tennessee.  But  he  was  disposed  to  judge  of  principles  by  their 
practical  results.  We  have  no  constitutional  ])rovision  against  duelling 
in  Pennsylvania.  But  we  have  few  or  no  duels  in  Pennsylvania,  and  in 
Tennessee,  dirks  and  bowie  knife  scrapes  aie  as  common  as  the  weekly 
newspapers  which  bring  us  the  accounts  of  them.  Our  Legislature  has- 
done  more  to  repress  the  barbarous  custom  of  duelling  than  all  the  con* 
stitutional  provisions  of  other  States,  where  the  moial  tone  of  the  people 
was  not  in  accordance  with  the  legal  enactments.  He  did  not  believe 
that  any  constitutional  provision  on  the  subject  was  necessary ;  but,  if 
the  doctrines  of  the  gentleman  from  Adams  were  correct,  then  thrf  mM 
proper  course  would  be  to  give  further  authority  to  the  Legislatuie.  We 
could  put  on  record  our  opinion  that  the  custom  is  barbarous  and 
destructive  of  the  interests  of  society,  and  leave  it  to  the  Legislature  to 
devise  the  most  proper  means  to  suppress  it.     Why  should  we  single 
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out  this  practice  for  punishment,  when  the  whole  cataloguo  of  other  black 
offences  was  omitted.  Why  should  those  who  have  been  guilty  of  per- 
jury and  of  murder,  be  restored  to  society  and  the  rights  of  citizenship, 
while  a  man,  who  has  once  been  driven  into  private  combat  by  a  deep 
sense  of  injury,  is  forever  to  be  excluded  and  disfranchised  ?  He  could 
not  conceive  on  what  code  of  morals  this  difference  was  founded. 
Duelling  ought  to  be  suppressed,  but  it  could  not  be  selected  for  punish- 
ment, as  the  unpardonable  sin.  He  had  known  some  men  who  had  been« 
in  the  course  of  their  lives,  engaged  in  duels  and  they  had  lived  to  regret 
and  repent  it,  and  to  become  honored  and  respected  citizens.  Should 
we  be  more  severe  in  regard  to  these  offenders  than  the  precepts  of  our 
religion  ?  Should  we  say  that  an  offence,  committed  in  boyhood,  is  past 
forgiveness,  and  never  to  be  pardoned  by  society.  The  Constitution  of 
this  State,  whose  base  was  charity  and  mercy,  ought  not  to  have  upon  it 
this  blood  stained  record. 

It  was  said  that  the  amendment  which  he  had  proposed  was  mere 
mockery.  He  certainly  did  not  intend  it  as  such.  Again :  it  is  said  that 
it  is  only  giving  to  the  Legislature  a  power  which  they  already  have. 
He  offered  it  however,  to  satisfy  the  minds  of  those  who  think  there 
ought  to  be  something  in  the  Constitution  on  the  subject.  It  had  been 
asked  triumphantly  whether  the  laws  had  heretofore  prevented  the  com- 
mission of  this  crime ;  he  however,  whould  ask  those  who  put  this 
inquiry,  whether  a  constitutional  enactment  would  answer  the  purpose 
better.  It  had  been  asked  too,  if  any  man  had  ever  been  convicted  under 
this  act  of  assembly.  He,  in  his  little  experience,  had  known  two  con- 
victed under  it,  and  he  had  no  doubt  there  would  have  been  more  if  the 
offence  had  been  more  frequent.  There  have  been  convictions,  and  if 
there  has  not  been  more  of  them,  it  is  because  the  crime  has  not  been  so 
frequent  in  our  Commonwealth.  Duels  are  a  rare  tiling  in  Pennsylvania, 
and  it  is  for  the  reason  that  public  opinion  discountenanced  them.  It  is 
said  that  this  constitutional  provision  ought  to  be  adopted,  because  although 
the  laws  of  the  State  provide  a  punishment,  yet  there  cannot  be  found 
persons  who  will  institute  suits  and  come  forward  as  witnesses  in  such 
cases,  so  that  the  parties  in  a  duel  might  be  convicted  ;  but  that  the  high 
party  contests  which  take  place  in  our  State  will  bring  out  men,  who  will 
come  forward,  and  contest  the  seats  of  persons  engaged  in  such  practices, 
in  the  Legislative  halls,  in  case  they  are  ever  elected  to  fill  such  places ; 
and  that  although  a  man  may  have  committed  this  act  out  of  the  jurisdic- 
tion of  this  Commonwealth,  and  while,  he  was  a  citizen  of  another 
State,  he  can  be  excluded  from  the  enjoyment  of  these  privileges.  He 
denied  this — he  denied  that  you  had  any  such  jurisdiction  as  this,  and 
should  like  to  know  by  what  authority  gentlemen  claimed  it.  Our  juris- 
diction is  limited — it  is  bounded  on  the  south  by  Mason  and  Dixon's 
line,  on  the  west  by  the  state  of  Ohio  and  the  lakes,  on  the  north  by 
New  York,  and  on  the  east  by  New  Jersey,  and  your  Constitution  and 
your  laws  give  you  no  jurisdiction  without  those  limits.  You  cannot 
make  a  man  amenable  to  the  laws  of  Pennsylvania  for  offences  commit- 
ted out  of  the  the  State.  He  should  like  to  see  gentlemen's  authority  to 
support  this  new  doctrine,  and  if  they  had  none  they  must  yield  it  up. 
Well,  again,  it  is  said  in  support  of  this  constitutional  provision,that  aman 
must  be  prosecuted  and  convicted  under  the  laws  of  the  Legislature. 
Well,  if  he  mistook  not,  there  was  a  constitutional  provision  at  present 
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existing  that  no  man  **can  be  deprived  of  his  life,  liberty  or  property 
unless  by  the  judgment  of  his  peers  and  the  law  of  the  land."  He  had 
heard  to  be  sure,  that  in  some  courts  a  man  was  presumed  to  be  guilty 
until  he  was  found  innocent ;  but  under  our  most  mild  and  christian  laws 
a  man  is  presumed  to  be  innocent  until  he  is  proved  guilty.  When  a 
man  has  committed  a  criminal  offence  he  is  entitled  to  be  tried  by  his 
peers  under  our  present  Constitution,  and  if  you  strike  out  that  principle 
you  strike  out  one  of  the  most  salutary  and  important  principles  in  the 
instrument.  But  it  is  said  that  duellists  are  men  generally  aspiring  to 
office,  and  if  you  place  this  check  upon  them  it  will  have  a  salutary  effect 
in  preventing  duels.  Now  there  have  been  a  few  duels  fought  by  the 
great  men  of  our  nation,  and  he  believed  as  many  in  Tennessee,  where 
there  is  a  clause  in  their  Constitution  on  the  subject,  as  in  any  other 
State,  and  it  never  prevented  these  men  fiom  rising  to  honors  and  to  offices. 
From  liis  own  observation  in  relation  to  this  matter,  he  did  not  believe 
that  we  should  have  a  constitutional  provision  to  disqualify  any  man 
because  of  his  having  been  engaged  in  a  duel.  The  duels  which  have 
occurred  in  this  part  of  the  country  had  been  principally  between  young 
men — men  under  age — and  they  could  only  be  looked  upon  as  the  m^ 
follies  of  youth.  He  knew  of  none  of  the  great  men  of  Pennsylvania 
being  engaged  in  duels  of  late  years.  He  had  to  be  sure  heard  of  somei 
but  he  required  more  than  mere  hearsay  evidence  before  he  made  the 
charge.  He  knew  not  why  the  follies  of  youth  should  be  .visited  with 
such  a  penalty  through  life.  He  knew  not  why,  although  you  may  have 
evidence  that  the  person  engaged  in  a  duel  was  convinced  of  his  folly,  and 
regretted  it,  and  mourned,  perhaps,  in  sack  cloth  and  ashes,  at  having  sent 
a  fellow  being  prematurely  to  eternity,  he  should  never  be  permitted  to 
repent  of  his  follies  and  be  forgiven.  He  did  not  agree  with  the  gentle* 
man  from  Adams,  (Mr.  Stevens)  that  this  was  the  only  kind  of  murder 
that  ought  never  to  be  pardoned.  He  did  not  justify  duelling  yet  he 
believed  there  were  circumstances  under  which  men  cannot  w^li  avoid 
it.  He  did  not  say  this  according  to  christian  principles,  because  there 
it  was  forbidden,  but  he  spoke  with  regard  to  the  unregenerate  mind.  He 
would  illustrate  his  idea  by  giving  an  occurrence  which  took  place  in  the 
city  of  Philadelphia  some  yeas  ago.  It  happened  that  an  individual  in 
that  city  insulted  an  old  lady  very  grossly,  by  some  means  or  other,  and 
her  son  met  him  afterwards,  and  pulled  his  nose.  A  suit  was  broaght  in 
consequence,  and  the  mattei  referred  to  arbitrators,  and  among  the  aibi* 
trators  "were  two  elders  of  churches.  After  the  evidence  was  all  gone 
through  and  the  insult  proved,  so  atrocious  was  its  character,  that  one  of 
the  old  elders  of  the  church,  sprang  upon  his  feet,  and  said,  if  the  insult  had 
happened  with  any  of  his  family,  he  would  have  knocked  the  person  down 
who  gave  it,  if  he  had  been  as  big  as  a  house.  He  thought  then  that  if 
this  M'ould  have  such  an  effect  upon  a  person  of  advanced  yean  and 
christian  profession,  that  these  indiscreti(ms  of  youth,  were  somewhat 
excusable,  at  least  they  ought  not  to  be  visited  with  so  severe  a  penalty 
as  that  proposed  in  the  amendment  of  the  gentleman  from  Lancaster. 

He  knew  an  instance  of  two  young  men  in  his  own  neighborhoodt 
indeed  he  might  say  they  were  but  boys,  as  they  were  only  aboat 
eighteen  years  of  age,*  who  fought  a  duel.  They  met  on  the  day  appoii^ 
ted,  tiled,  and  one  was  shot  through  the  body,  and  for  a  long  time  his  life 
was  despaired  of,  and  subsequently  he  died.    The  other  was  now  a  man 
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of  high  respectability  now  in  another  State,  and  has  been  so  during  the 
whole  of  his  life ;  yet  adopt  this  principle  and  such  men  would  be  blasted 
for  life  for  the  indiscretion  of  youth ;  adopt  this  principle  and  all  their 
future  prospects  would  be  blasted  and  all  their  future  usefulness  des« 
troyed.  Sir,  there  is  such  a  thing  as  putting  the  mark  of  Cain  upon  men, 
and  he  for  one  was  unwilling  to  do  it ;  he  was  unwilling  to  place  a  man 
in  society  in  a  situation  for  the  slow  unmoving  finger  of  scorn  to  be 
pointed  at  for  all  his  life.  You  do  not  by  this  produce  reformation,  and 
repentance,  which  is  the  great  object  of  all  our  punishments.  When  the 
proposition  which  has  just  been  passed  upon  by  this  body  was  before  the 
committee,  he  advocated  the  right  of  conscience,  because  he  respected 
the  conscientious  and  religious  opinions  of  others,  and  he  advocated  this 
proposition  which  he  had  submitted,  because  he  was  opposed  to  placing 
a  man  in  such  a  situation  that  no  reformation  could  wipe  away  his  guilt. 
He  did  not  wish  to  place  in  the  Constitution  of  Pennsylvania  a  principle 
which  was  directly  contrary  to  that  holy  religion  which  we  all  sub- 
scribe to. 

Mr.  Agnew  said,  when  he  read  to  the  Convention  the  act  of  the  Legis- 
lature  on  the  subject  of  duelling,  he  did  not  do  it  as  the  advocate  6f  duel- 
lists, or  the  friend  of  the  duellist.  The  question  to  him  was  a  new  one, 
he  must  confess,  as  he  had  not  more  than  given  the  laws  of  the  State  on 
this  subject  a  casual  reading.  He  was  however,  not  altogether  convinced 
but  that  the  Legislature  had  the  power  to  deprive  a  man  of  the  right  to 
hold  offices  for  the  conimission  of  some  enormous  offence,  without  any 
constitutional  provision,  as  he  did  not  understand  that  these  rights  were 
guarantied  to  a  man  by  the  Constitution,  so  as  never  to  be  taken  away. 
It  appeared  to  him,  that  rights  of  this  kind  were  no  more  guarantied,  than 
Botural  rights.  He  apprehended  that  the  right  of  liberty,  was  as  sacred 
a  right,  as  the  right  of  holding  office,  yet  no  man  pretends  to  say  that, 
notwithstanding  the  Constitution  had  not  given  the  power  to  the  Legisla- 
ture to  enact  laws  to  take  away  this  right,  the  Legislature  had  not  the 
power  to  do  so.  A  man  under  your  laws  may  be  sentenced  to  prison  for 
life,  and  lose  those  political  rights  which  it  is  supposed  the  Constitution 
guaranties  ;  because  his  confinement  prevented  the  exercise  of  those 
rights.  The  conviction  of  perjury,  of  felony,  would  deprive  a  man  of 
those  rights,  which  it  was  supposed  the  Constitution  guarantied.  He 
apprehended  that  ever  since  the  laws  of  England  existed,  and  were  intro* 
duced  into  Pennsylvania,  they  had  always  taken  away  from  that  man 
who  was  found  guilty  of  these  crimes,  the  character  of  a  free  man.  Every 
free  man  had  the  right  to  vote,  yet  that  character  of  the  freeman  may  be 
taken  away  by  your  laws.  He  would  ask  gentlemen,  whether  a  man  con- 
victed of  felony,  could  not  be  expelled  from  the  Legislature,  withbut  any 
law  being  enacted  on  the  subject?  It  occurred  to  hfm  that  if  a  man  was 
eonvicted  of  a  crime  of  so  odious  a  nature,  he  could  not  maintain  a  seat 
in  that  body.  It  is  to  freemen  that  certain  political  rights  are  given,  as 
for  instance,  to  freemen  is  given  the  right  of  voting ;  but  could  a  person 
convicted  of  perjury,  come  forward  to  the  polls  and  offer  to  take  an  oath  ? 
Could  he  be  permitted  to  take  that  oath  ?  He  apprehended  not,  because 
the  laws  say  that  he  is  not  a  competent  witness.  Well,  if  he  is  preven- 
ted from  being  a  competent  witness,  he  would  ask  if  it  would  not  prevent 
him  from  voting.  The  very  act  of  voting  in  that  particular  instance 
might  be  prevented  by  the  law,  which  prevents  him  from  being  a  compe* 
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tent  witness.  If  he  recollected  right,  Blackstone  says  **  that  persons  con- 
Tic  ted  of  infamous  crimes,  lose  their  free  law"-— the  law  regards  the  rights 
of  freemen.  It  seemed  to  him  that  the  word  freemen  was  to  be  taken  in  this 
acknowledged  sense  under  the  Constitution,  and  he  understood  when  that 
character  was  lost  or  taken  away  by  law,  he  comes  no  longer  within  the 
provisions  of  the  Constitution.  Although  this  was  a  new  question  to 
him  and  he  did  not  pretend  to  have  relflected  on  it,  with  that  consideration 
to  which  it  was  entitled,  still  as  society  must  be  protected,  and  we  have 
the  right  to  take  the  liberty  from  a  man  who  has  been  guilty  of  certain 
offences,  and  prevent  others  from  being  witnesses  in  a  court  of  justice, 
he  apprehended  that  we  had  the  right  to  pass  laws  depriving  men  from  hold- 
ing certain  offices,  and  that  the  Legislature  had  in  the  instance  before  the 
committee,  the  power  to  pass  such  law,  as  was  a  necessary  punishment, 
for  the  preservation  of  the  peace  of  society.  Is  it  to  be  argued  that  the 
individual  who  has  committed  the  most  atrocious  crime  against  the  order 
of  society,  is  to  be  protected  by  your  Constitution,  when  the  man  who 
has  stolen  a  loaf  of  bread,  is  deprived  of  his  liberty  in  consequence  thereof  ? 
Is  this  the  kind  of  justice  which  gentlemen  would  expect  the  Constitu- 
tion to  meet  out  ?  He  trusted  not.  He  held  that  the  laws  were  compe- 
tent to  provide  punishment  for  every  offence.  He  could  not  support  the 
amendment  of  the  gentleman  of  Lancaster,  because  he  believed  it  went 
too  much  into  detail,  and  he  did  not  believe  we  ought  to  go  into  details  in 
constitutional  provisions ;  but  if  the  Legislature  had  not  power  competent 
to  remedy  the  evil,  he  was  willing  to  confer  the  power  upon  it. 

Mr.  Chandler  said  he  rose  merely  to  express  an  opinion  aiising  out 
of  the  inquiry  on  the  other  side  of  the  house,  that  it  is  not  in  the 
power  of  the  freemen  of  the  Stale  to  reach  the  privileges  of  those  who 
come  among  us  from  other  States.  It  is  objected  that  we  cannot  by  any 
constitutional  provision,  deprive  any  man  of  the  privileges  in  this  State, 
which  he  would  have  in  that  State,  from  whence  he  came,  merely  because 
we  must  give  to  him  the  privileges  of  citizenship.  Surely  it  is  in  our 
power,  in  our  fundamental  law,  to  say  what  person  shall  be  eligible  to 
office,  and  what  person  shall  not.  We  may  say  that  any  gentleman  shall 
not  be  eligible  to  office ;  we  may  if  we  choose,  say  that  personal  deformitj 
shall  prevent  him.  The  question  then  appeared  to  him,  to  be  entirely  as 
to  the  propriety  of  exercising  this  power,  which  we  hold  in  our  capacity 
of  parliamentarians  or  legislators.  He  was  far  from  being  the  advocate 
of  duellists,  and  while  he  was  ready  to  admit  that  public  opinion  had  had 
a  great  influence  upon  Pennsylvanians,  in  relation  to  this  matter,  still  he 
thought  there  should  be  some  provision  in  the  Constitution  of  the  State, 
to  express  a  public  abhorence  of  that  act ,  but  whether  we  should  make 
the  Constitution  a  penal  code,  was  another  question.  He  believed  this 
should  not  be  done.  A  good  deal  had  been  said  by  different  gentlemen, 
in  the  way  of  apology  for  duelling.  It  had  been  said  that  duels  had  pre- 
served the  chastity  of  the  marriage  bed.  If  it  had  done  that,  he  almost 
regretted  it,  for  it  may  be  considered  an  argument  in  favor  of  the  continu* 
ance  of  that  kind  of  personal  satisfaction.  But  if  any  kind  of  satisfac- 
tion was  to  be  allowed  for  this  offence,  he  thought  the  more  preferable 
mode  would  be  to  adopt  that  system  practised  by  a  member  of  Congress, 
from  the  state  of  North  Carolina,  by  the  name  of  Potter.  That  mode  he 
thought  would  be  far  preferable  to  duelling.  It  was  said  that  this  crime 
of  which  we  were  speaking,  duelling,  was  no  worse  than  scandal,  calum- 
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ny.  He  believed  however,  in  most  instances  that  the  law  reached  this 
sort  of  offence,  and  where  it  did  not,  public  sentiment  reached  it  in  such 
a  way  as  to  have  the  same  effect.  That  public  sentiment  however,  was 
the  power  against  which  we  are  now  trying  to  legislate,  to  put  into  every 
man's  hand,  a  whip  to  lash  the  offending  rascal  through  the  world.  We 
are  providing  the  means  of  preventing  the  repetition  of  this  great  crime, 
in  our  Commonwealth.  We  ask  not  that  the  man  who  has  thus  offended 
shall  be  punished,  but  we  ask  that  you  may  legislate  against  public  senti- 
ment, which  has  been  erroneous  on  this  point,  and  take  away  the  pre- 
judices of  your  citizens,  which  have  been  too  mucli  in  favor  of  this  prac- 
tice. We  all  know  that  the  leading  characteristic  of  our  citizens,  is  a 
desire  of  office.  The  accession  of  wealth  is  so  easy  in  this  country,  that 
that  distinction  is  not  lemarkable.  Every  man  with  industry  can  become 
rich  in  this  world's  goods,  but  it  is  not  every  man  who  can  become  Gover- 
nor of  the  State,  or  President  of  the  United  States  ;  it  is  not  every  man 
who  can  become  a  member  of  Congress,  or  stand  a  legislator  upon  this 
floor,  dictating  laws  to  the  people  of  this  Commonwealth  ;  but  it  is  almost 
every  man  who  expects  at  some  day  or  other,  to  arrive  at  it.  Sir,  there 
are  men  in  their  workshops,  boys  if*  you  please,  drawing  the  thread  or 
driving  the  jack  plane,  who  would  start  with  horror  at  the  very  idea  of 
this  proposition,  standing  in  the  path  between  them  and  the  Executive 
chair  of  this  Commonwealth.  He  thought  then,  that  we  ought  to  have 
some  enactment  in  our  Constitution  on  this  subject,  as  duelling  has  lost 
much  of  its  hateful  character,  from  the  indulgence  of  public  opinion. 
He  did  believe  that  more  lives  were  lost  by  pugilism  in  the  present  day, 
than  by  duelling.  There  has  scarcely  been  an  instance  of  a  pugilistic  ex- 
hibition, but  one  or  the  other  party  was  either  very  much  injured  or  killed, 
yet  it  is  not  necessary  to  insert  a  clause  in  the  Constitution  of  Pennsyl- 
vania, on  this  subject,  because  public  opinion  is  correcting  the  evil,  as 
every  man  who  is  engaged  in  such  combats  is  driven  out  from  all  genteel 
society.  He  did  desire  that  the  Constitution  should  be  spared  this  feature 
that  belongs  particularly  to  the  criminal  laws  of  the  State  ;  but  that  it 
should  direct  the  Legislature  to  enact  such  laws  as  will  of  themselves,  if 
possible,  prevent  recourse  to  this  mode  of  settling  difficulties.  With 
regard  to  the  degree  of  punishment  to  be  inflicted  for  this  offence,  perhaps 
every  one  had  their  own  opinion.  He  believed  the  law  should  he  so 
framed  as  to  remedy  the  evil,  but  he  did  not  desire  that  it  should  be  opera- 
tive upon  the  offender  forever,  if  he  lived  that  long.  He  agreed  with  the 
gentleman  on  the  other  side  of  the  house,  that  this  kind  of  punishment ; 
Siis  setting  a  man  up  for  the  finger  of  scorn  to  be  pointed  at  during  the 
remainder  of  his  years,  would  have  a  very  bad  effect.  It  would  be  crea- 
ting among  us,  if  duelling  should  ever  exist  in  this  Commonwealth  to  any 
extent,  a  band  of  assassins,  who  had  nothing  to  live  for,  and  nothing  to 
hope.  He  had  no  doubt  but  there  had  been  some  engaged  in  duels,  who 
would  willingly  have  avoided  it ;  some  who  were  possessed  of  the  best 
and  kindest  feelings  which  exist  in  the  human  bosom,  and  who  regretted 
it  afterwards  every  moment  of  their  lives,  because  their  conscience  told 
them  that  they  had  done  an  act  which  was  in  direct  violation  of  the  laws 
of  God,  yet  they  could  not  avoid  it  without  themselves  being  made  an 
object  for  the  finger  of  scorn  to  point  at.  All  of  us  know  that  we  had 
better  be  sleeping  in  our  graves,  than  be  subject  to  the  derision  and  the 
scorn  of  that  society  in  which  we  live.    We  know  that  it  would  be  better 
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not  to  engage  in  these  kind  of  contests,  but,  we  know  that  being  among 
men  who  frequently  give  insults,  those  of  strong  passions  are  tempted  to 
resort  to  this  kind  of  redress  for  personal  injuries;  therefore,  we  cannot 
and  we  ought  not  to  regard  the  crime  as  inexpiable.  He  asked  for  a 
stigma  to  be  put  upon  this  crime,  which  would  aid  in  correcting  the  evD, 
but  not  that  it  shonld  reach  down  from  the  father  to  the  children,  so  that 
another  generation  might  share  tke  curse.  He  held  no  such  doctrine  as 
this,  and  would  conclude  by  adopting  the  words  of  the  poet,  that,  *'He 
who  by  repentance  is  not  satisfied,  is  neither  of  earth  nor  heaven." 

Mr.  Dickey  called  for  the  yeas  and  nays  on  Mr.  Porter's  amendment, 
which  were  ordered. 

Mr.  Clarke,  of  Indiana,  would  not  have  troubled  the  committee  with 
any  remarks  of  his,  but  that  he  felt  bound  to  vote  against  the  amendment 
to  the  amendment.     He  thought  that  we  ought  to  have  some  constitu- 
tional provision  respecting  this  species  of  crime,  but  he  did  not  think  that 
the  amendment  to  the  amendment  reached  the  case.     It  is  merely  direc- 
ting the  Legislature  to  provide  for  punishing  it,  whereas,  the  amendment 
itself  as  well  as  the  report  of  the  committee,  goes  to  provide  the  punish- 
ment.    He  liked  the  report  of  the  committee,  therefore,  but  the  amend- 
ment of  the  gentleman  from  Lancaster,  pleased  him  still  better,  as  being 
more  explicit.     He  should  therefor  vote  against  the  amendment  to  the 
amendment,  and  for  the  amendment  of  the  gentleman  from  Lancaster.  To 
his  view,  we  had  not  in  this  country  a  sufficient  horror  of  blood,  we  do 
not  set  a  sufficient  value  upon  human  life,  and  we  are  strongly  disposed  to 
right  our  grievances  by  having  recourse  to  private  revenge.     Now  if  we 
examine  the  moral  law,  and  have  recourse  to  the  text  book  of  our  religious 
faith,  we  will  find  that  the  whole  tenure  of  the  Scriptures  is  against  taking 
away  the  life  of  our  fellow  man,  and  that  adequate  punishment  is  recom* 
mended  for  the  offence.     There  you  will  see  no  distinction  between  mur- 
der in  the  first  or  the  second  degree.     This  was  a  distinction  which  had 
grown  up  with  our  modern  notions.     Even  the  accidental  taking  away 
of  life — the  merely  flying  of  an  axe  off  the  handle  and  killing  another, 
was  such  an  offence  that  a  man  had  to  fly  to  a  city  of  refuge,  in  conse- 
quence.   So  careful  was  the  Moral  Governor  of  the  Universe,  in  relatioit 
to  human  life,  that  he  provided  that  it  shonld  not  willfully  be  taken  awaj, 
that  every  precaution  should  be  taken  to  prevent  it.  '*  Vengeance  is  mine,'^ 
saith  the  Lord,  '*  and  I  will  repay  it."     This  was  one  of  the  rights  which 
it  might  be  supposed  that  we  had  in  a  state  of  nature,  but  which  we  gare 
up  upon  entering  into  civil  society.     It  was  universally  agreed  so  far  as 
he  knew,  that  this  right  was  yielded  to  society — we  dont  claim  the  right 
of  protecting  ourselves,  but  we  give  that  right  up  to  society,  and  it  pro- 
tects us.     He  did  not  believe  that  we   carried  the  punishment  of  manj 
offences  against  the  peace  and  safety  of  society,  far  enough  in  this  coun« 
try.     We  find  the   code   of  Great  Britain,  much  stronger  than  ours* 
There  to  be  sure,  they  hung  men  for  offences  which  we  did  not  consider 
of  sufficient  enormity  to  require  such  a  punishment,  but  in  many  of  their 
other  laws,  he  thought  they  were  in  advance  of  us,  on  this  subject. 
There  they  held  the  managers  of  a  turnpike,  or  the  proprietors  of  stages 
and  steam  boats,  accountably  for  the  accidents  which  occur,  in  conse- 
quence of  negligence  on  their  part.     Parliament  has  provided  adequate 
punishments  for  all  these  cases,  but  how  is  it  with  us  ?    Whole  steam 
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boat  loads  are  blown  up  and  perhaps  one  half  of  them  scalded  to  death, 
and  what  is  the  remedy  ?  There  is  a  noise  about  it  in  the  newspapers, 
for  a  short  time,  and  that  is  the  end  of  it.  We  are  exceedingly  careful  ia 
some  things  but  not  enough  so  in  others.  The  gentleman  irom  North- 
ampton, (Mr.  Porter)  says  we  should  not  make  thei  Constitution  a  crim- 
inal code.  Now  when  we  enter  into  society,  we\  should  provide  the 
means  6f  protecting  us  in  all  things.  The  ordinary  Legislature  is  suffi- 
•cient  for  ordinary  protection,  but  here  was  one  crime  he  apprehended 
which  the  pidinary  Legislature  could  not  meet.  They  cannot  punish  it 
because,  as  had  been  said,  it  may  have  been  committed  out  of  the  State> 
and  by  that  cla«s  of  society,  as  'was  renjarked  by  the  gentleman  from 
Adams,  that  the  law  does  not  reach.  It  had  been  Well  remarked  by  some 
English  statesman,  that  **  the  laws  were  but  cob-webs.  They  only  catch 
ihe  small  and  weak  flies,  while  the  large  and  strong  ones  break  through." 
You  punish  the  man  who  has  been  guilty  of  stealing  a  loaf  of  bread,  but 
you  reward  the  man  who  shoots  down  his  fellow  man  in  cold  blood,  and 
you  are  not  willing  now  to  introduce  a  provision  in  the  Constitution, 
because  it  may  operate  upon  some  persons  who  have  been  of  some  stand- 
ing in  the  Commonwealth,  and  deprive  them  of  holding  places  of  honor* 
Birt  it  had  been  said  that  we  could  not  punish  a  person  who  had  commit^ 
ted  this  offence  out  of  the  State.  He  did  not  think  that  a  deprivation 
from  offence  was  a  punishment.  Have  we  not  a  right  to  say  that  a  man 
who  has  committed  this  offence,  shall  not  hold  office  in  the  State — has 
any  man  a  right  to  office  ?  The  people  have  a  right  to  elevate  us  to  high 
offices,  but  we  have  no  right  to  claim  it.  We  do  not  sit  here  by  virtue 
of  our  own  right,  but  in  virtue  of  the  riglit  of  the  people.  We  may 
therefore,  in  the  fundamental  law,  say  who  shall  and  who  shall  not  hold 
office.  Gentlemen  say  that  a  man  must  be  tried  by  his  peers.  We  admit 
that  in  ordinary  cases,  but  we  say  that  here  is  a  crime  that  the  ordinary 
Legislature  cannot  meet,  and  therefore  we  will  provide  in  the  Constitution 
that  whosoever  commits  it,  shall  neither  give  a  vote,  nor  hold  an  office  in 
the  Commonwealth.  He  was  clearly  for  some  constitutional  provision, 
and  he  thought  the  amendment  of  the  gentleman  from  Lancaster,  provi- 
ded for  the  case  in  the  best  way,  and  he  should  therefore  vote  against  the 
amendment  to  the  amendment,  and  for  the  amendment  of  the  gentleman 
from  Lancaster. 

Mr.  Porter,  of  Northampton  county,  modified  his  amendment  to  the 
amendment,  by  adding  at  the  end  thereof,  the  words  :  **  by  disfranchise- 
ment, legal  disqualification  to  hold  office,  or  otherwise.*' 

Mr.  Forward  said,  th?it  he  liked  the  amendment  to  the  amendment,  as 
it  had  been  improved,  better  than  he  liked  it  in  the  form  in  which  it 
originally  stood.  Still,  however,  he  should  feel  constrained,  reluctantly 
to  vote  against  it,  for  the  purpose  of  reaching  the  more  prfeferable  amend- 
ment which  had  been  offere^l  by  the  gentleman  from  Lancaster,  (Mr. 
Hiester.)  Let  us  come  to  the  plain  tiuth  of  the  matter,  and  what  was  it  ? 
That  there  was  a  certain  class  of  men— men  of  high  principles  and  lofty 
aspirations — who  claimed  to  be  exempted  from  the  force  and  obligations  of 
the  laws  of  the  land ;  in  other  words,  a  class  of  men  who  claim  ,this 
privilege  on  the  ground  of  honor— or  the  principles  of  what  was  termed 
*'  the  code  of  honor  " — a  rule  among  equals  which  was  perfectly  consis- 
tent with  every  vice  and  every  crime  that  could  stain  the  human  charac- 
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ter.  Let  the  practice  go  down,  and  there  would  be  an  end  of  this  code- 
of  honor  altogether.  Let  the  farmers  and  mechanics  of  the  country  g:et 
hold  of  it,  and  what  would  become  of  the  laws  of  the  country  ?  But  this 
was  not  the  case.  All  of  us  knew  that  this  code  of  honor,  this  practice 
of  duelling,  was  kept  up  for  the  benefit  of  a  class  of  men,  moving  in  a 
sphere  to  which  few  could  afford  to  aspire ;  all  of  us  knew  that  this  code 
would  not  do  for  the  common  people.  He  intended  these  observations  as 
general ;  he  did  not  allude  to  any  member  of  this  body.  He  spoke  the 
truth,  as  he  believed  the  truth  to  be.  This  code  of  honor  which  flourish- 
ed in  the  present  day,  was  related  to  the  ancientcodeof  chirvalry,  and  had 
in  fact  been  derived  from  it.  At  one  period  of  the  history  of  the  world, 
noblemen — cavaliers  as  they  were  called, — were  allowed  ta  bear  arms. 
forty  days  in  the  year.  They  had  what  was  termed  in  those  days,  tour- 
naments ;  and  they  fought  duels,  but  the  common  people  of  that  day  were 
not  allowed  these  privileges.  They  weie  indeed  permitted  to  look  upon, 
and  to  admire  this  display  of  heroism,  but  they  could  not  take  any  part 
in  it.  Thus  we  saw  that  this  mode  of  fighting  had  degener;iledfrom  time 
to  time,  until  at  last,  in  our  day,  we  had  come  down  to  the  dagger  and 
the  bowie-knife;  instruments  of  death  which  had.  been  brought,  into  such 
common  use  in  some  parts  of  our  country,  that  a  man's  Ufe  was  not  safe,. 
since  ho  knew  not  at  what  moment  he  might  be  attacked. 

If  the  common  people  valued  life  so  little,  as  to  be  tempted  to  this  bar- 
barous practice,  you  would  hang  any  of  them  that  were  convicted;  whilst^ 
under  this  code  of  honor,  a  man  might  escape  wiih  impunity.     Thus  a 
mm  of  honor,  as  such  a  character  was  technically  called,   might  shed 
blood,  or  might  murder  an  excellent  man,  and  yet^be  held  worthy  of  office 
and  of  favor.     He  was  of  opinion  that,  this  code  oT  honor  had  better  re- 
ceive some  notice  in  that  better  code  which  this  body  was  now  framing  for 
the  government  of  the  people; — the  Constitution. of  Pennsylvania.     He 
believed  that  such  a  notice  would  be  a  victory  gained  by  the  mass  of  men 
over  this  code  of  honor — falsely  and  infamously  so  called.     But  he  had 
been  told  that  this  would  not  have  the  eHect  lo  suppress  duelling;  that 
there  was  an  inclination  to  it  in  the  minds  of  high  and  honorable  men. 
He  could  not  know  the  fact,  but  it  seemed  to  be  supposed  by  gentlemen 
that  the  mere  opposition  to  this  measure  gave  them  a  title  to  be  consider* 
ed  courageous,  and  placed  them  on  that  elevated  platform  set  apart  for  those 
who  show  obedience  to  the  rules  of  this  code  of  honor.     He  was  in  favor 
or  making  a  man  who  had  been  engaged  in  duelling,  ineligible  to  office,. 
for  the  very  reason  that  aspiring  and  lofty  men  were  those  very  persoDs 
who  were  almost  exclusively  engaged  in  this  practice.     A  man  who  at- 
tempted to  bring  one  of  these  fashionable  murderers  to  j^ustice,  would  bie 
suspeuted  of  being  a  coward — a  poltroon,  &c.  &c.     Let  this  provision  be 
inserted  in  the  Constitution,  and  his  word  for  it,  the  people  of  Pennsyl- 
vania would  enforce  it.     And  he  did  not  say  this,  for  tlie  puipose  of 
reaching  tho&e  who  were  beyond  these  walls.     He  made  no  such  appeals 
to  their  favor.     It  had  been  said,  that  we  should  not  pujiish  men  until  they 
were  convicted  of  a  crime.     The  Constitution  provides  that  there  shall  bs 
certain  disqualifications  for  oiSce  in  certain  cases  ;  as,  for  example,  *'  that 
no  person  shall  be  a  representative  who  shall  not  have  attained  ihe  age  of 
twenty-one  years,  and  have  been  a  citizen  and  inhabitant  of  the  State  &ree 
years  next  preceding  his  election.,  and  the  last  year  theieof,  an  inhabitaot 
of  the  city  or  county  in  which  he  shall  be  chosen,  unlesa  he  shall  haT% 
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been  absent  on  ihe  public  business  of  the  United  States,  or  of  this  State,*' 
&c;     And  in  some  stales,  it  was  known  that  even  clergymen  were  not 
eligible  to  office.     He  did  not  take  the  ground  that  this  provision  as  to 
duelling,  was  to  be  inserted,  for  the  purpose  of  punishment ;  but  he  and 
those  who  acted  with  him  in  this  matter,  argued  that  such  a  provision 
would  reach  the  minds  of  men,  and  would  deter  them  from  the  practice  of 
duelling  by  reason  of  the  serious  consequences  to  themselves  which  must 
follow  a  disregard  of  the  laws  in  this  particular.     We  should  not  legislate 
on  the  subject,  but  it  would  be  competent  for  us  to  judge  of  the  qualifica- 
tions of  persons  seeking  office,  and  to  ascertain  whether  they  had  been 
guilty  of  an  act  noticed  in  this  amendment.     This  was  all  that  he  desir- 
ed to  effect  here.     He  was  perfectly  aware  that  the  act  of  assembly  had  a 
beneficial  effect  in  this   Commonwealth ;  he   had  known  prosecutions 
brought  under  it.     He  believed  that  it  had  done  good,  and  that  it  would 
still  continue  to  do  good — hut  he  thought,  at  the  same  time,  that  the  pro- 
vision here  contemplated  would  be  much  better,  and  would  lead  to  stiU 
more  beneficial  resulis.     The  people  would  then  see  that  a  prohihition  of 
this  barbarous  practice  was  placed  in  their  fundamental  code  ;  and  it  would 
stand  there  as  an  admonition  and  a  beacon  to  those  hot  spirits,  under  the 
age  of  twenty-one  years,  who  might  be  looking  up  to  the  pinnacle  of 
power,  so  to  con  luct  themselves  as  not  to  forfeit  those  rewards  of  a  well- 
directed  and  successful  ambition,  which  are  alike  within  the  reach  of 
every  citizen  in  our  Commonwealth.     He  denied  that  there  was  any  pun- 
ishment in  this  provision.     All  that  it  intended  was,  that  those  who  wer;^ 
engaged  in  this  practice  of  duelling,  should  be  disqualified  from  holding 
office.     He  looked  upon  it  as  a  measure  of  clemency,  rather  than  of  pun- 
ishment, and  he  trusted  it  would  meet  with  the  approbation  of  this-  body. 
Mr.  BoNHAM,  of  York  county,  said,  that  he  could  not  vote  for  the  sec* 
tion  as  prepared  by  the  committee;  nor  could  he  vote  for  any  other  pro- 
vision being  placed  in  our  fundamental  law  on  this  subject.     He  had 
heard  it  declared,  over  and  over  again,  in  this  house  and  out  of  it,  that  the 
few  amendments  which  were  principally  desired  by  the  people  of  the 
Commonwealth  generally,  were  such  as  would  go  to  the  curtailment  of 
Executive  patronage.     'I'he  Convention  had  now  been  engaged  during  a 
period  of  about  eight  days,  in  the  discussioaol'a  mallei,  which  was,  com- 
paratively speaking,  of  very  small  moment,  and  which  resulted  in  leaving 
the  section  of  the  Constitution  just  about  in  the  same  position  as  that  in 
which  it  previously  stood.     It  was  admitted  that  theie  had  been  a  con- 
siderable waste  of  time  on  that  section  of  the  Constitution  which  had  just 
been  disposed  of — and  wiiich,  after  all.  had  been  scarcely  touched  by  the 
Convention.     He  alluded  to  the  militia  system.     Under  the  Constitution 
of  17.90,  the  Legislature  had  the  right  to  say,  whether  the  militia  shouH 
turn  out  one  day  in  five  or  ten  years,  or  as  seldom  or  as  often,  as  might 
be  directed  bylaw.      He  could  nox  see  that,  after  alt  the- time  and  con- 
sideration which  had  been  wasted  on  that  suhiect,  the  evils  complained 
of  had  been  in  the  least  degree  remedied.     And  now  this  new  subject  was. 
introduced  to  consume  the  time,  and  to   harass  the  deliberations  of  this 
Convention ;  and,  as  it  seemed  to  hira^  with  as  little  prospect  of  benefi- 
cial results.     It  was  a  subject  which  must,  from  its  vety  nature,  occupy 
several  days  ot  very  valuable  time ;  and  yet,  it  was  certain  that,  after  all 
that  could  be  said  about  it,  nothing  could  be  done  which  would  tend,  in 
aay  degree,, to  reinedy  the  evils  which  were  complaiiu'd  of.     Haw  wa& 
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the  remedy  to  operate  ?     He  would  ask  the  members  of  this  committeef 
what  did  a  young  man,  in  the  heat  of  youthful  blood,  and  suffering  under 
the  sting  of  real  or  supposed  wrong,  what  did  such  a  man  care  about 
being  excluded  from  office  ?      Or,  to  go  further,  what  did  the  aged  man 
care  for  it?     He  would  much  rather  be  disfranchised  from  the  privilege 
of  holding  office,  than  he  would  become  amenable  to  the  law,  be  immu- 
red within  the  walls  of  a  prison  for  a  year  or  more.     Punishment  to  this 
extent  mififht  already  be  inflicted  under  the  existing  laws  of  our  State. 
He  (Mr.  B.)  was  himself  entirely  opposed  to  duelling ;  he  considered  it 
as  altogether  wrong  and  unjustifiable — a  mere  relic  of  the  barbarism  of 
past  ages.     But  he  would  leave  its  punishment  to  the  law  of  the  land. 
The  law  should  be  severe  enough  to  prohibit  the  practice.     He,  for  one, 
would  be  willing  to  go  almost  to  any  extent  to  put  an  end  to  it.      He 
would  even  go  so  far  as  to  give  his  s&nction  to  a  rule,  similar  to  that 
which  had  once  been  established  by  one  of  the  Kings  of  Europe,  (the 
King  of  Prussia  if  he,  Mr.  B.  remembered  correctly)  which  was,  that 
where  two  parties  fought  a  duel,  and  one  of  them  was  killed,  the  survivor 
should  be  executed.      Mr.  B.  thought  that  the  establishment  of  such  a 
rule  in  this  country,  would  effectually  put  a  stop  to  duelling ;  and  he  was 
in  favor  of  leaving  that  part  of  the  law  open  at  all  times  to  legislative 
action.     Let  the  Legislature  make  such  provisions  as  would  most  effectu- 
ally check  this  barbarou»  and  inhuman  custom  among  us.       He  hoped 
that  the  committee  would  not  consume  more  of  its  time  in  a  discu8«ioQ 
which  could  be  attended  with  no  advantageous  consequences.     If,  said 
Mr.  B.,  we  are  to  go  on,  day  after  day,  and  week  after  week,  adding  sec- 
tion to  section,  and  amendment  to  amendment,  we  shall  have  a  larger 
volume  of  the  Constitution  of  Pennsylvania  alone,  than  this  book  which 
I  hold  in  my  hand,  and  which  contains  all  the  Constitutions  of  the  twenty- 
four  States  of  this  Union.   Complaints  have  been  heard  of  the  time  which 
has  been  already  spent  in  our  deliberations,  and  I  think  that  we  ought  not 
to  suffer  the  introduction  of  any  new  matters,  which  are  calculated  only 
to  waste  still  more  of  our  time,  to  distract  our  deliberations,  and  to  prolong 
the  session  of  this  Convention  to  an  extent  which  no  man  can  foresee. 

The  gentleman  from  Adams,  (Mr.  Stevens)  had  stated,  that  the  acts  of 
Assembly   providing  for  the  suppression  of  duelling,  have  not  had  the 
desired  effect ;  but  I  think  there  can  be  little  doubt  that  they  have,  in  a 
great  measure,  answered  the  purposes  for  which  they  were  enacted. 
The  instances  in  which  this  practice  has  been  resorted  to  in  the  State  of 
Pennsylvania,  have  not  been  numerous.     It  is  known  to  all  of  us,  how- 
ever, that  they  are  more  frequent  in  the  Southern  States,  where  constitu- 
tional provisions  for  the  prohibition  of  the  practice  are  made,  than  thej 
are  here  among  us.     If  any  remedy  can  be  devised,  which  would  operate 
mere  effectually  for  the  suppression  of  duelling  than  the  laws  which  now 
exist,  I,  for  one,  should  most  cheerfully  see  them  enacted  and  carried 
rigidly  into  force.     But  I  do  think  that  the  provision  which  it  is  proposed 
here  to  insert  cannot  have  the  desired  effect ;  and,  for  that  reasont  as 
well  as  for  others  which  I  have  assigned,  I  shall  vote  against  the  amend- 
ment, as  it  has  been  proposed  by  the  gentleman  from  Lancaster,  (Mr. 
Hiester)  and  in  favor  of  the  amendment  to  the  amendment,  as  modified, 
whic\iL  has  been  offered  by  the  gentleman  from  Northampton,  (Mr.  Por- 
ter.) 
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And  the  question  was  then  taken  on  the  amendment  to  the  amendment, 
as  modified,  and  was  decided  in  the  negative,  as  follows,  viz : 

Yeas — Messrs.  Agnew,  Baldwin,  Banks,  Bamitz,  Bedford,  Bell,  Biddle,  Bonham, 
Brown,  of  Lancaster,  Brown,  of  Northampton,  Brown,  of  Philadelphia,  Carey,  Cham*^ 
ters.  Chandler,  of  Philadelphia,  Chauncey,  Clark,  of  Dauphin,  Cleavinger,  Craig, 
Crain,  Curll,  Dickey,  Donagan,  Foulkrod,  Fry,  Gilmore,  Grenell,  Hastings,  Helfifenstein, 
Keim,  Kennedy,  Lyons,  Martin,  Meredith,  Merrill,  Porter,  of  Northampton,  Purviance, 
Roycr,  Russell,  Scheetz,  Scott,  Serrilj,  Taggart,  Sergeant,  President — 43. 

Nats — Messrs.  Ayres,  Barclay,  Bamdollar,  Bigelow,  Butler.  Chandler,  of  Chester, 
Clapp,  Clarke,  of  Beaver,  Clarke,  of  Indiana,  Cline,  Coates,  Cochran,  Cope,  Crawford, 
Crum,  Cunningham.  Darlington,  Darrah,  Denny,  Dickerson,  Dillinger,  Donnell,  Dunlop, 
Farrelly,  Fleming,  Forward,  Fuller,  Gearhart,  Harris,  Hayhurst,  Hays,  Henderson,  of 
Allegheny,  Henderson,  of  Dauphin,  Hiestcr,  High,  Hopkinson,  Houpt,  Hyde,  Inger- 
soil,  Jenks,  Kerr,  Konigmacher,  Krebs,  Mac^ay,  Magee,  Mann,  M'Call,  M'Sherry,  Mer- 
kel,  Miller,  Montgomery,  Myers,  Nevin,  Overfield,  Pennypacker,  Pollock,  Porter,  of 
Lancaster,  Read,  Riter,  Rogers,  Seager,  Sellers,  Seltzer,  Shellito,  Sill,  Smith,  Smyth, 
Sterigere,  Stevens,  Sturdevant,  Thomas,  Todd,  Weav«r,  Weidman,  "White,  Woodward, 
Young — 77. 

So  the  amendment  to  the  amendment  was  rejected. 

And  the  question  then  recurred  on  agreeing  to  the  amendment  of  Mr. 

HiESTER. 

Mr.  Dunlop  said,  that  with  every  feeling  of  respect  towards  the  gen- 
tleman from  Lancaster,  (Mr.  Hiester)  he  (Mr.  D.)  did  not  think  that  the 
amendment  improved  the  report  of  the  commitee  in  any  respect.  The 
gentleman  from  Lancaster  and  himself,  had  both  been  members  of  the 
same  committee  to  which  this  article  had  been  referred.  This  amend- 
ment, now  offered,  was  originally  proposed  and  discussed  in  committee. 
He  (Mr.  D.)  after  a  careful  examination  of  the  whole  giound,  had  prefer- 
red the  original  report ;  and,  if  he  was  not  mistaken,  he  believed  also  that 
that  report  had,  in  committee,  met  the  views  and  approbation  of  the  gen- 
tleman from  Lancaster.  Mr.  D.  believed  he  was  correct  in  his  recollec- 
tion on  this  point. 

Mr.  Stevens  said,  that  he  preferred  the  amendment  of  the  gentle- 
tleman  from  Lancasteri  to  the  original  report  of  the  committee.  The  ori- 
ginal report  made  it  the  duty  of  the  Legislature,  to  point  out  some  mode 
by  which  the  proof  of  an  individual  having  been  engaged  in  a  duel  should 
be  established.  Under  the  amendment  of  the  gentleman  from  Lancaster, 
the  proof  was  to  be  established  in  the  usual  mode  in  which  all  disqualifi- 
cations for  office  were  to  be  established,  that  it  was  to  say,  it  was  left 
to  the  body  of  which  a  person  might  propose  to  become  a  member.  He 
was  in  favor  of  leaving  this  to  be  established  in  the  same  way ;  or  else 
legislative  provision  would  render  it  nugatory  as  it  was  at  the  present 
time. 

Mr.  Read  said,  that  if  he  was  correctly  informed,  the  section  as  re- 
ported by  the  committee  was  drawn  up  by  the  gentleman  from  Lancaster, 
(Mr.  Heister.)  It  was  that  gentleman's  own  peculiar  measure,  and  he 
(Mr.  R.)  was  willing  that  that  gentleman  should  have  it  in  any  phrase- 
ology which  he  preferred.  He  (Mr.  R.)  should  vote  for  the  amendment.  4 
Thp  substance  of  the  two  things  did  not  differ,  although  the  phraseology 
did. 

Mr.  HiESTER  said,  that  it  was  true,  as  had  been  stated  by  the  gentle- 
man from  Susquehanna,  (Mi.  Read)  that  he  (Mr.  H.)  had  submitted  the 
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original  proposition  in  committee,  in  the  form  in  which  it*F«^  stoock  It 
had  met  with  his  own  approbation  at  that  lime,  and  it  would  do  so  still, 
in  case  he  could  not  procure  that  which  he  conceived  «to  be  still  better. 
He  thought  that  the  other  was  move  explicit,  for  the  reasons  assigned  by 
the  gentleman  from  Adams,  (Mr.  Stevens) — nam«ly,  that  it  was  left  to  the 
body  which  the  person  proposed  to  enter  to  decide  on  his  qualifications • 
He  hoped  the  amendment  would  be  agreed  to. 

And  the  question  on  the  amendment  was  then  taken,  and  decided  in 
the  affirmative  as  follows,  viz  : 

Yeas — Messrs.  Ayres,  Bamdollar,  Bamitz,  Brown,  of  Lancaster,  Carey,  Chambers, 
Chandler,  of  Chester,  Chandler,  of  Philadelphia.  Chauncey,  Clapp,  Clarke,  of  Beaver, 
Clark,  of  Dauphin,  Clarke,  of  Indiana,  C  ine.  Cope,  Craig,  Crum,  Cunningham,  Dar- 
lington, Darrah,  Denny,  Dickerson,  Forward,  Fuller  Gcarhart,  Grenell,  Harris,  Has- 
tings, Hayhurst,  Hays,  Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hicster, 
High,  Hyde,  Jenks,  iterr,  Konigraacher,  Krebs.  Maclay,  Mann,  M*CalI,  M'Sherry,  Mer- 
edith, Merrill,  Merkel,  Miller,  Montgomery,  Tsevin,  Pennypacker,  Pollock,  Porter,  of 
Lancaster,  Purviance,  Read,  Rogers  Royer,  Russell,  Saegcr,  tellers.  Seltzer,  Shellito, 
Sill,  Smyth,  Stevens,  Sturdevant,  Thomas,  Todd,  Woodward,  Young — 68. 

Nats — Messrs.  Agnew,  Baldwin,  Banks,  Barclay,  Bedford,  Bell,  Bige'ow,  Bonham, 
Brown,  of  Northanipton,  Brown,  of  Philadelphia,  Butler,  Cleavinger,  Coates,  Cochran, 
©rain,  Crawford,  Curll,  Dickey,  Dillinger,  Donagan,  Donnell,  Dun'op,  Farrelly,  Flem- 
ing, Foulkrod,  Fty,  Gamble,  Gilmore,  Helffenstein,  Hopkinson,  Houpt,  Ingersoll,  Keim, 
Kennedy,  Lyons,  Magee,  Martin,  Myers,  Ovcrfield.  Porter,  of  Northampton,  Riter, 
Schectz,  Scott,  Serrill,  Smith,  Sterigere,  Taggart,  Weaver,  Weidman,  White,  Ser- 
geant, President — 51. 

So  the  amendment  was  agreed  to. 

The  question  then  lecurring  on  agreeing  to  the  report  of  the  committee, 
as  thus  amended ; 

Mr.  Mann  asked  for  the  yeas  and  nays  which  were  ordered. 

Mr.  Porter,  of  Northampton,  then  moved  to  amend  the  report  of  the 
committee  as  amended,  by  adding  to  the  end  thereof,  the  following  words  : 
«<  But  the  Executive  pardon  may  remit  the  said  offences  and  ail  its  dis- 
qualifications." 

Mr.  Banks  demanded  the  yeas  and  nays  on  this  amendment  to  the 
amended  report,  which  were  ordered. 

Mr.  Kerr,  of  Washington  county,  rose  to  ask  for  information.  He 
would  inquire  from  the  chairman  of  the  committee,  to  whom  this  article 
of  the  Constitution  had  been  referred,  whether  the  Governor  of  the  Com- 
monwealth, under  the  existing  Constitution  and  laws,  would  not  have 
the  right  to  pardon  in  this  case,  as  well  as  in  all  others  ? 

Mr.  Porter,  of  Northampton,  said  that,  in  reply  to  the  gentleman  from 
Washington,  he  would  merely  say,  that  the  offence  being  created  by  the 
Constitution,  and  being  declared  to  be  unpardonable,  the  Governor  would 
not,  in  his,  (Mr.  P's.)  judgment,  have  the  right  to  remit  the  penalties 
imposed,  unless  the  power  to  do  so  was  specially  granted  in  the  Consti- 
tution itself.  He  would  add  that  this  was  the  main  reason  which  had 
induced  him  to  offer  an  amendment. 

Mr.  Sergeant  said,  that  he  concurred  in  the  opinion  that  had  been 
expressed  by  the  gentlenian  from  the  county  of  Northampton,  (Mr.  Porter) 
that,  if  the  Convention  should  determine  to  insert  in  the  Constitution  a 
clause  declaring  that  a  man  who  bad  done  certaii)  things,  should  never 
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liold  office,  no  pardon  could  be  extended  to  him,  either  by  the  Governor 
ot"  any  body  else.  The  very  commissioti  of  the  act  itself,  was  made  to 
operate  as  an  incapacity  to  hold  office,  whether  it  was  criminal  or  not; 
or  whether  the  party  was  convicted  or  not,  if  there  'Were  any  other  mode 
of  proving  the  act  but  a  conviction  ;  so  long  as  that  stood  against  a  man, 
he  was  disqualified.  It  was  a  perpetual  bar,  which  never  could  be 
removed ;  and  to  m.y  mind,  said  Mr.  S.,  it  is  a  very  dangerous  sort  of 
thing,  and  one  which  may  hereaiftei  cause  some  of  us  much  anxiety  and 
pain ;  because,  as  to  duelling,  whatever  any  of  us  may  think  of  it  in  the 
abstract,  no  man  can  deny  that  there  are  degrees  of  offence.  We  all 
know,  for  example,  that  duels  are  sometimes  forced  upon  men,  against 
their  better  judgment  and  against  their  principles,  and  yet  in  such  a  way 
that  it  seems  almost  impossible  for  them  to  escape.  In  other  instances,  a 
man  may  manage  a  duel  in  such  a  way  as  to  convince  every  body  that  he 
never  intended  to  take  the  life  of  his  fellow  man  ;  although,  at  the  same 
time,  in  order  to  maintain  his  own  character  and  position  in  society,  he 
is  willing  to  go  out  and  risk  his  own  life  in  a  duel. 

Let  us  look  at  ii  in  another  point  of  view.  That  which  draws  a  man 
into  a  duel,  although  it  may  not  justify,  may  very  much  extenuate  his 
eifence,  or  his  supposed  offence.  Are  these  circumstances  to  carry  no 
weight  with  them  ?  or  are  they  to  be  altogether  disregarded  ?  Is  this 
alone,  in  all  the  vast  catalogue  of  human  crime,  to  carry  with  it  such 
infamy  as  never  can  be  removed  ?  I  am  myself  entirely  opposed  to  this 
whole  system  of  duelling.  I  should  be  most  happy  to  see  it  abandoned 
throughout  our  land.  But,  whilst  I  entertain  these  sentiments,  I  cannot 
bear  the  idea  of  fixing  upon  a  man — under  all  the  extenuating  circum- 
stances of  anger,  of  passion,  or  of  inadvertence  in  youth,  or  any  other 
age,  by  which  the  act  may  be  attended — I  cannot,  I  say,  consent  to  fix 
upon  him  for  one  single  act  of  his  life^— compulsoiy  as  it  may  have  been, 
extenuated  as  it  may  have  been — a  stigma  such  as  we  impose  by  declar* 
ing  that,  in  consequence  of  that  one  act,  he  shall  be  for  ever  incapacitated 
for  holding  office  under  our  government. 

In  reference  to  the  practice  of  duelling,  I  hold  opinions  similar  to  those 
we  have  heard  expressed  this  day.  {  consider  it  a  barbarous  custom.  I 
am  even  willing  to  say,  as  has  also  been  said  here,  that  to  kill  a  man  in 
a  duel,  is  murder.  And,  indeed,  there  have  been  many  instances  of  duels, 
which  have  resulted  in  death,  in  which  I  have  not  hesitated  to  say,  that 
justice  required  that  the  survivors  should  be  hanged.  But  these  were 
oases  peculiar,  and  not  frequent.  But  why  should  the  penalty  for  this 
offence  be  made  everlasting,  when,  you  [forgive  every  other  crime? 
Gentlemen  say  that  the  insertion  of  this  provision  will  operate  as  a  pre- 
ventive. If  I  could  believe  that  it  would  have  that  effect,  I  would  agree 
with  all  my  heart  that  it  should  be  inserted ;  for  a  provision  which  would 
accomplish  that  object,  is  the  very  thing  we  want.  But  punishment  you 
cannot  get.  Every  effort  to  inflict  punishment  for  this  crime — and  all 
admit  that  it  is  a  crime — ^has  done  nothing  in  the  way  of  preventioQ. 
You  want  to  prevent  it ;  well,  if  you  can  devise  any  mode  by  which  you 
can  do  so,  I  will  cheerfully  co-operate  with  you.  But  how  can  you  do 
this.  Will  this  provision  operate  as  a  preventive  ?  Will  the  fear  of 
being  deprived  of  the  power  to  jiold  office,  have  th^  influence  to  prevent 
lit    Ax  "What  period  of  their  lives  are  men  most  likely  to  be  wvolved  in 
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dificuities  of  this  sort  ?  Why,  at  a  time  of  life  when  they  do  net  drea 
about  o£ce  ;  when  ihey  do  not  even  know  that  such  a  thing  as  office  is  to 
be  aspired  to.  It  is,  for  the  most  pan,  youn^  men,  heedless  men,  whose 
thoughts  hare  never  been  seriously  turned  to  inquiries  of  this  sort ;  but 
who,  in  a  siate  of  excitement — under  the  influence  of  a  terrible  opinion- 
terrible  to  themselves  at  the  moment — are  inTolved  in  sudden  difficulties, 
which  oblige  them — yes,  sir,  that  is  the  proper  term— oblige  them  to 
Y'mdicate  their  own  honor,  by  recourse  to  a  certain  established  and  bart»- 
rous  usage.  I  do  not  believe  thut  any  man  in  the  world  ever  sought  a 
duel.  I  may  be  mistaken  in  this  opinion.  There  may,  for  aught  I 
know,  be  men  in  the  world,  of  natures  cruel,  and  hardened  enough,  10  seek 
it.  But,  sir,  the  instinct  of  life  is  opposei!  to  it ;  and  I  cannot  believe 
that  with  men  in  general,  the  time  which  elapses  between  the  challenge, 
and  facing  each  other  or.  the  ground,  is  much  happier  than  the  time 
spent  by  a  criminal  between  the  time  of  his  sentenee,  and  that  of  his 
public  execution.  It  is  an  overbearing  error  in  public  opinion  which  is 
the  cause  of  all  this  evil.  Young  men  are  ambitious  to  acquire  a  character 
and  standing  in  the  world.  This  they  do  by  conforming  themselves  to 
what  their  associates  thiijk  is  right ;  and,  at  one  period  of  their  lives, 
they  are  very  apt  to  be  persuaded  that  they  cannot  maintain  their  rank, 
unless  they  yield  to  this  custom.  And,  at  such  a  period,  office  is  no 
object  to  them ;  they  do  not  think  any  thing  about  it.  But,  as  time 
advances  with  them,  they  acquire  reput^ition ;  they  gradually  sober  down; 
they  begin  to  obtain  the  confidence  of  the  community  in  which  they  live, 
and  when  an  opening  does  at  last  present  itself  to  their  view,  what  are 
you  going  to  declare  ?  You  are  going  in  this,  the  fundamental  law  of 
your  land,  to  declare,  that  if  a  man  shall  once  have  been  concerned  in 
such  a  thing  £s  a  duel — even  though  no  injury  should  have  resulted — even 
if  he  has  seriously  repented  of  his  fault,  and  has  come  to  a  solemn  con- 
viction, as  you  have  done,  that  the  whole  thing  is  wrong,  and  that  he 
will  never  be  engaged  in  a  like  affair  again,  and  will  do  all  that  may  lie 
in  his  power  to  discourage  others  from  the  practice — still  this  provision  is 
to  stand  for  ever  as  a  barrier  between  him  and  every  office  ofhonor  or  profit 
existing  in  this  Commonwealth.  Is  this  rational  ?  .  Is  it  just  ?  Is  it 
righteous  ?  I  am  ready  to  go  so  far  as  to  say,  that  the  practice  should  be 
prevented,  if  prevention  is  possible ;  but  let  us  not  become  wild,  and 
rash,  and  extravagant,  and  by  such  means  commit  errors  on  the  other 
side.  We  may  find  hereafter,  that  cases,  precisely  such  as  I  have 
described,  will  occur ;  and  where  we  may  have  abundant  occasion  to 
regret  that,  in  a  Constitution  which  cannot,  as  our  law  now  stands,  be 
altered  save  by  the  call  of  a  Convention,  we  have  fixed  a  canon  by  which 
a  single  error — which  has  been  fraught  with  no  serious  results — which 
has  never  cost  a  drop  of  blood — shall  operate  for  ever  as  an  exdnsion 
from  office,  even  though  he  was  but  a  boy  at  the  time  who  committed  the 
ofiTence,  and  however  woithy  in  all  other  respects  he  might  prove  to  be. 
It  appears  to  me,  monstrous. 

A  man  may  be  guilty  of  such  an  error  in  his  youth,  and  yet,  in  after  life, 
may  tarn  out  to  be  a  most  valuable  and  estimable  citizen.  I  know  some 
of  this  description,  and  have  no  doubt  that  there  are  many  members  of 
this  Convention  who  are  acquainted  with  such  instances,    I  most  be 

rsrmitted  to  say,  for  myself,  that  I  never  was  engaged  in  this  custom, 
know  but  little  of  what  is  called  the  law  of  honor,    I  have  nevex  acted 
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in  ^ny  capacity  in  it,  either  directly  or  indirectly ;  but  I  am  personally 
acquainted  with  very  valuable  men  who  have  been  engaged  in  those 
things,  who  have  neiiher  been  hurt  themselves,  nor  hurt  others,  and  who 
are  now  as  correct  in  their  conduct  and  principles,  as  any  other  citizens 
in  the  Commonwealth.  Would  you  punish  them  ?  Would  you  place 
this  eternal  stigma  upon  them,  and  exclude  them  from  oflice  ?  Do  yon 
believe  that  you  can  cany  public  sentiinent  with  you  in  such  a  cause? 
The  very  last  President  of  the  United  States,  as  is  notorious  to  every 
body,  killed  another  man  in  a  duel.  Is  not  this  the  fact  ?  And  had  it 
ever  been  a  bar  to  the  success  of  men  at  elections,  that  they  had  ever 
fought  a  duel,  or  had  carried  a  challenge  from  one  man  to  another?  Can 
you  make  it  so?  How  will  you  set  about  it?  But  again,  if  you  adopt 
this  provision  in  your  Constitution,  the  power  which  you  thus  create  will 
be  irregular.  If  you  could  so  arrange  it  as  to  apply  invariably  in  all 
cases,  it  would  be  free  from  the  objections  which  I  am  now  about  to 
stale.  But  its  operation  will  be  irregular,  casual,  and  must  depend  on  there 
being  a  person  who  is  willing  to  turn  informer.  Let  us  look  at  a  case  for  a 
moment.  Suppose  that  a  gentleman,  duly  elected  by  the  people,  comes 
here  to  the  Legislature,  and  goes  up  to  take  the  oath.  The  Speaker 
administers  it.  No  difficulty  is  raised  ;  not  even  an  inquiry  is  made. 
But  a  contested  election  comes,  in  which  angry  passions  are  excited,  and 
there  is  a  disposition  manifested  to  prevent  his  success  ;  and  then,  for  the 
first  time,  some  old  thing  of  this  sort  is  summoned  up  against  him,  as  a 
bar  to  his  holding  the  office.  Such  will  be  the  operation  of  this  provision, 
and  it  is  for  this  reason  I  have  said  that  it  would  be  irregular  and  casual. 
The  law  will  not  be  regularly  enforced.  If  such  a  measure  were  proposed 
to  be  adopted  by  the  Legislature,  there  would  be  less  objection  to  it ; 
because  the  subject  would  at  all  times  be  left  open  for  action,  and  thus 
successive  Legislatures  could  alter,  repeal,  or  modify  the  law,  so  as  to 
adapt  it  to  particular  exigencies,  or  the  general  condition  of  the  times. 
But  this  provision  is  to  be  engrafted  on  the  Constitution  of  the  land, 
beyond  the  control  of  the  Legislature,  or  any  other  power.  I  am  not 
willing,  Mr.  Chairman,  to  carry  the  matter  to  this  extent.  It  appears  to 
me  to  be  carrying  punishment  altogether  too  far,  if  it  was  applied  in  all 
cases  ;  although  I  do  not  deny  that  there  may  be  cases  in  which  it  might 
be  proper  to  apply  it  Those  instances,  however,  are  but  few  in  number. 
They  occur  very  seldom  ;  not  often  enough,  in  my  judgment,  to  justify 
guch  a  very  rigorous  measure  as  this.  At  all  events,  if  it  is  determined 
tliat  the  provision  shall  be  introduced  into  our  Constitution,  I  hope  that  it 
will  not  be  unconnected  with  a  power,  lodged  somewhere  or  other,  to 
take  into  consideration  the  particular  circumstances  of  the  case,  so  as  to 
remit  the  punishment,  if  the  circumstances  should  be  found  such  as  to 
justify  the  remission. 

Mr.  Merrill,  of  Union  county,  said  that,  as  the  question  had  onoe 
been  decided,  he  would  suggest  to  the  gentleman  from  Northampton, 
(Mr.  Porter)  whether  it  would  not  be  better  to  desist  from  pressing  it  any 
farther  at  the  present  moment. 

The  amendment,  as  it  now  stood,  asked,  in  substance,  that  the  com- 
mittee of  the  whole  would  overrule  its  decision  made  about  a  half  an  hour 
ago.  It  would  be  mach  better,  in  his  opinion,  that  the  subject  should 
be  suffered  to  lie  over,  until  it  should  come  up  on  its  second  reading  in 
Convention.    By  that  time  the  members  might  come  to  some  undet- 
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standing  about  it,  and  thus  much  time  might  be  saved,  and  the  inccm«8» 
tency  of  acting  twice  on  the  same  ^estion,  within  the  space  of  one  day's 
session,  might  also  be  avoided. 

Mr.  HopKiNsoN  said,  that  he  was  in  favor  of  the  amendment 
which  had  been  offered  by  the  gentleman  from  Northampton,  (Mr* 
Porter.) 

Men  were  never  so  much  in  danger  of  dong  "wrong,  as  when  they 
acted  on  a  right  principle  ;  Vecause  they  felt  that  the  principle  was  a  good 
one,  and  they  knew  not  where  to  stop.  It  seemed  to  him  that  the  com* 
miitee  were  about  to  fall  into  that  error  now. 

No  man  in  this  body,  Mr.  H.  felt  sure,  would  offer  an  apology  for  the 
act  of  duelling;  and  much  less  attempt  to  justify  it.  But  did  this  furni&h 
any  reason  why  the  Convention  should  go  to  this  excessive  length,  of 
having  a  person  who  had  been  engaged  in  a  duel,  placed  in  the  same 
position  as  a  perjurer,  or  a  man  who  had  committed  deliberate  murder. 
But  even  the  murderer  was  not  excluded  from  the  merciful  action  of  the 
!aw. 

It  had  been  well  observed,  by  the  President  of  this  Convention,  that 
there  were  degrees  of  criminality  in  the  system  of  duelling.  Was  it  not 
so  ?  Suppose  that  a  man  received  a  deep  wound  in  his  feelings,  or  was 
suffering  under  some  deep  injury,  for  which  the  law  gave  him  no  redress; 
and  that  he,  therefore,  threw  himself  upon  the  natural  right  of  protection, 
was  that  man  to  be  placed  on  the  same  platform  with  the  bullying  duellist 
who  made  it  his  business  to  insult,  in  order  that  he  might  destroy  ?  Was 
there  no  difference  in  the  degrees  of  criminality  in  the  two  men  ?  And 
yet,  by  this  provision,  if  it  should  receive  the  sanction  of  the  Convention, 
both  would  be  placed  on  the  same  footing,  and  both  would  be  alike 
excluded  from  all  offices  of  honor,  trust  or  profit. 

Suppose  the  principle  here  sought  to  be  introduced  were  put  to  the 
test  of  application  to  individuals,  the  friends  of  gentlemen,  however,  any 
gentleman  might  vote  on  this  question,  there  was  not  a  man,  he  would 
venture  to  say,  who  would  carry  out  the  principle,  and  apply  it.  If  it  was 
a  correct  principle,  why  should  we  not  carry  it  through  life,  and  apply  it  lo 
every  case.  But  does  any  man  here  discard  and  denounce  his  friend  or 
relative,  as  a  murderer  and  assassin,  because  he  has  unfortunately  l>e«n 
drawn  into  a  duel.  Would  he  hold  him  to  be  disgraced  on  this  account, 
and  refuse  to  have  any  thing  more  to  do  with  him  ?  He  trusted  that  the 
amendment  would  not  be  adopted. 

Mr.  Ingersoll  was  very  much  averse,  he  said,  to  taking  the  floor  on 
this  question,  and  he  had  sat  very  patiently  under  the  discussion.  But  as 
his  attention  had  been  drawn  by  the  able  argument  of  the  presiding 
officer,  in  which  he  cordially  concurred,  and  by  the  remarks  of  the 
gentleman  near  him,  to  the  very  extraordinary  proposition  now  before 
us,  he  would  add  a  word  in  relation  to  it.  What  were  we  about  to 
do  ?  We  pronounce  an  offence  to  be  unpardonable.  He  would  appeal 
to  his  respectable  and  religious  friends  in  this  house,  and  especially  to 
the  gendeman  from  Allegheny,  whose  zealot  remarks  on  this  subject 
had  greatly  surprized  him,  to  repudiate  this  barbarity,— for  he  called 
it  barbarity.  We  were  about  to  do  that  which  the  Ahnighty  has  never 
threatened  to  do  against  the  most  sinful  of  men.    We  are  taught  to  be- 
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lieve  that  our  sins,  though  they  might  be  as  scarlet,  could  be  made  white 
as  snow.  Was  there  a  man  here  who  would  pronounce  that  General 
Hamilton  or  General  Jackson  could  not  be  pardoned  by  the  Almighty  ? 
Let  us  not  countenance  such  barbarity.  The  fifteenth  century,  so  much 
talked  about  yesterday,  could  show  nothing  so  bigoted  or  black  as  this, 
Would  any  one  denounce  the  father  of  his  country,  Washington,  be- 
cause, though  he  was  never  engaged  in  a  duel  himself,  he  counte- 
nanced and  encouraged  duelling.  It  was  a  matter  of  histoiy,  and  would 
not  be  denied,  that,  at  one  time,  when  there  was  much  ill  blood  in  the 
army  of  the  revolution,  Washington  said  that  was  the  best  way  to  give  it 
vent. 

There  was  not  a  gentleman  who  had  not,  in  the  army  or  navy,  some 
friend  or  relation,  and  did  not  every  one  know  that  a  person  who  there 
shrunk  from  personal  responsibility,  was  guilty  of  unofficerlike  and  un- 
gentlemanlike  conduct,  and  was  liable  to  be  treated  accordingly.  He 
would  not  say  any  thing  in  defence  of  the  custom  of  duelling,  but  how 
many  illustrious  patriots  would  be  condemned  under  this  provision. 

As  to  what  had  been  said  by  the  gentleman  from  Allegheny  about 
the  code  of  chivalry,  it  was  all  a  mistake, — an  error  from  one  end  to  the 
other.  He  would  say  not  a  word  about  the  practice ;  if  gentlemen  chose 
to  condemn  it,  be  it  so;  but,  do  not  let  us  say  that  the  Execulivee  shall 
not  have  the  right  of  pardon. 

Mr.  Stevens  said,  that  those  who  could  not  defend  the  original  propo- 
sition, now  assailed  it  under  the  plausible  guise  of  clemency.  By  mix- 
ing with  their  objections  some  declamations  about  mercy,  they  seek  to 
destroy  the  whole  proposition.  This  was  adroitly  done,  he  confessed  ; 
and  it  was  better  calculated  to  lead  us  from  the  main  argument,  than  to 
uphold  the  pardoning  power.  If  it  was  not  a  defence  of  duelling,  it 
was  at  least  an  attempt  to  screen  it  from  punishment.  To  this  he  had 
called  the  attention  of  the  committee  to  prevent  their  being  drawn  off. 
Though  he  should  vote  for  the  amendment  of  the  gentleman  from 
Northampton,  he  could  see  nothing  so  cruel  in  depriving  the  murderer 
in  cold  blood  of  the  chance  of  pardon.  There  was  not  a  man  in  the 
house  who  would  not  say  that  killing  in  a  duel  was  murder.  True, 
no  laws  against  it  can  be  carried  into  effect.  The  duelhst  commonly 
occupies  a  position  in  society  which  screens  him  from  punishment, 
and  the  only  punishment  that  we  could  inflict  upon  him  was  to  deprive 
him  of  the  right  of  holding  oflice,  under  this  Constitution.  To  deprive 
men  of  the  honors  and  emoluments  of  office,  was  the  only  means  we  had 
of  checking  this  passion  for  honorable  murder ;  and  by  preventing  thid 
punishment,  the  crime  was  attempted  to  be  encouraged  and  kept  up. 
There  seemed  to  him  to  be  a  false  sympathy  excited  in  favor  of  the 
fashionable  duellist,  the  gentlemanly  felon,  which  was  not  extended 
to  crimes  in  the  lower  walks  of  life.  There  had  been  one  case  in  which 
a  low  fellow,  having,  in  a  drunken  frolic,  sent  a  challenge,  and  killed 
his  antagonist,  was  tried,  convicted,  and  executed  for  murder  ;  but  it  was 
because  he  was  poor.  Had  he  been  a  gentleman,  and  drank  wine 
instead  of  whiskey,  the  lance  of  justice  would  never  have  pierced  his 
golden  mail.  Now  it  was  said  that  we  should  not  reach  him  in  any 
way ;  that  we  should  not  even  take  away  from  him  the  jrobes  of  ofiice. 
You  would  put  him  in  office,  with  his  hands  imbrued  in  the  blood  ot 
a  fellow  citizen. 
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But  do  not  the  laws  provide  for  the  punishment  of  crime  as  an  ordi- 
nary murder,  and  has  not  then  the  Governor  ihe  same  power  of  pardon 
as  in  other  cases  ?  Will  not  he  ever  be  fully  open  to  executive  clem- 
ency ?  The  only  thing  we  propose  to  do  is  to  deprive  him  of  the 
right  of  holding  ofiice,  and  voting ;  and  this  is  to  treat  him  barbarously 
and  with  cruelty.  He  was  surprized  to  hear  such  sentiments  in  this 
nineteenth  century,  and  in  the  noon  day  of  Christianity. 

He  had  made  these  remarks  in  order  to  put  the  question  in  its 
proper  light,  but  he  should  vote  for  the  amendment. 

Mr.  HiESTER  said  he  had  introduced  this  provision  as  a  preventive, 
and  not  as  a  sanguinary  act.  He  could  well  sympathize  with  many 
who  had  been  coerced  into  situations  of  this  kind.  He  had  valuable 
friends  who  had  been  engaged  in  duels,  and  killed  men.  Therefore, 
he  could  have  no  sanguinary  object  in  view.  Notwithstanding  the  argu- 
•ments  he  had  heard,  he  believed  the  amendment  of  the  gentleman  -from 
Northampton  to  be  a  proper  one,  and  he  would  vote  for  it. 

Mr.  Forward  expiessed  some  surprize  to  hear  such  an  appeal,  such 
an  argument,  when  perhaps,  there  was  no  opposition  to  the  amendment. 
He  tliought  that  nine-tenths  would  be  against  taking  away  this  power  of 
mercv  from  the  Executive. 

The  question  was  then  taken  and  decided  in  the  affirmative,  as  fol- 
lows, viz  : 

Yeas — Messrs.  Agnew,  Ayres,  Baldwin,  Banks,  Barclay,  Bamdollar,  Bamitz,  BeD, 
Bigelow,  Bonham,  Brown,  of  Northampton,  Brown,  of  Philadelphia,  Butler,  Carey» 
Chambers,  Chandler,  of  Philadelphia,  Chauncey,  Clapp,  Clark,  of  Dauphin,  Clarke,  of 
Indiana,  Clcavinger,  Cline,  Coates,  Cochran,  Cope,  Crain  Crawford,  Crum,  Cun- 
nineham,  (^urll,  Denny,  Dickey,  Dillingcr,  Donagan,  Donnell,  Farrelly,  Fleming,  For- 
ward, Foulkrod,  Fry,  Fuller,  Gamble,  Gearhart,  Gilmore,  Grencil,  Hastings,  Hay- 
hurst,  Hays,  Helffenstcin,  Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hiester, 
High,  Hopkinson,  Hyde,  Ingersoll,  Jenks,  Keim,  Kennedy,  Kerr,  Konigmacher, 
Krebs  Lyons,  Mage«,  Mann,  Martin,  M'Dowell,  M'Sherry,  Meredith,  Merrill,  Merkel, 
Montgomciy,  Myers,  Nevin,  Overfield,  Penny  pack  or.  Pollock,  Porter,  of  Lancaster, 
Porter  of  Northampton,  Pur\iance,  Read,  Kitcr,  Rogers,  Royer,  Russell,  Saeger, 
Scheetz,  Scott,  Sellers,  Seltzer,  Shellito,  Sill,  Smyth,  ttcrigere,  Stevens,  Sturdevant, 
Taggarl,   Todd,  Weidmau,  White,  Woodward,  Young,  Sergeant,  President — 103. 

Nats — Messrs.  Chandler,  of  Chester,  Clarke,  of  Beaver,  Craig,  Darlington,  Dar* 
rah,  Dickerson,  Dunlop,  Harris,  Houpt,  Maclay,  Mann,  M'Call,  Miller,  Thoma»-^14. 

Mr.  Porter,  of  Northampton,  moved  to  amend  the  report  by  inseit- 
ing  between  the  word  *»  duel"  and  the  word  *»and,"  the  following 
words,  '*  or  shall  be  guilty  of  seduction  or  adultery." 

The  Chair  decided  the  motion  to  be  not  now  in  order. 

On  motion  of  Mr.  Ingersoll,  the  committee  rose,  reported  progress, 
and  obtained  leave  to  sit  again  ;  and, 

The  Convention  adjourned. 
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FRIDAY  AFTERNOON,  October  27. 


SIXTH   ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  Chambers  in  the  chair,  on  the  report  of  the  committee  to  whom  was 
referred  the  sixth  article  of  the  Constitution. 

The  question  being  on  the  amendment  moved  by  Mr,   Porter,  of 
Northampton,  to   amend   the  report,  by  inserting    between   the  word 
"duel"  and  the  word  *»and,*'  the  following  words,  viz:  ** or  shall  b^^ 
guilty  of  seduction  and  adultery." 

Mr.  Pouter  withdrew  the  amendment,  and  moved  further  lo  amend 
the  report  of  the  committee,  by  adding  to  the  end  thereof,  as  follows, 
viz  :  "  and  any  person  guilty  of  seduction  or  adultery,  shall  be  subject  to 
the  like  disabilities." 

Mr.  Ronigmacher,  of  Lancaster,  moved  to  amend  the  amendment,  by 
adding  thereto  the  words  following,  viz  :  "  or  shall  be  guilty  of  having 
taken  or  administered  secret  or  extra-judicial  oaths." 

Mr.  Read,  of  Susquehanna,  demanded  the  previous  question,  which 
was  seconded  by  the  requisite  number. 

The  question  being,  *•  Shall  the  main  question  be  now  put  ?" 

Mr.  Mann,  of  Montgomery,  asked  for  the  yeas  and  nays,  which 
were  ordered. 

The  question  was  then  taken,  and  decided  in  the  affirmative,  as  fol- 
lows, viz : 

Yeas — Messrs.  Banks,  Barclay,  Bedford,  Bigelow,  Bonham,  Brown,  of  Northamp- 
ton, Carey,  Clapp,  Clarke,  of  Leaver,  Clark,  of  Dauphin,  Clarke,  of  Indiana,  Craig, 
Crain,  Crawford,  Crura,  Curll,  Darlington,  Darrah,  Dillinger,  Farrelly,  Foulkrod,  Ful- 
ler, Gearhart,  Harris,  Hastings,  Hayhurst,  Hays,  Henderson,  of  Allegheny,  Henderson, 
of  Dauphin,  Hiester,  High,  Hyde,  Jenks,  Keim,  Kennedy,  Kerr,  Krebs,  Maclay,  Mann, 
Martin,  M*Call,  Merrill,  Merkel,  Miller,  Myers,  Nevin,  Pennypacker,  Purviance,  Read, 
Rogers,  Royer,  Saeger,  Scheeti,  Sellers,  Seltaer,  Shellito,  Smith,  Smyth,  Sturdevant, 
Thomas,  Weaver,  Woodward — 62. 

Nats — Messrs.  Agnew,  Ayres,  Baldwin,  Bamdollar,  Bell,  Brown,  of  Philadelphia, 
Butler,  Chambers,  Chandler,  of  Chester,  Chandler,  of  Philadelphia,  Chauncey,  Cleav- 
inger,  Cline,  Cochran,  Cope,  Cunningham,  Denny,  Dickey,  Donagan,  Donnell,  Dun- 
lop,  Fleming,  Fry,  Gamble,  Gilmore,  Grenell,  Hclffenstein,  Hopkinson,  Houpt,  Inger- 
floll,  Konigmacher,  Lyons,  Magee,  M'Dowell,  M*Sherry,  Meredith,  Montgomery,  Over* 
field.  Pollock,  Porter,  of  Lancaster,  Porter,  of  Northampton,  Riter,  Russell,  Scott, 
Serrill,  Sill,  Stcrigere,  Stevens,  Taggart,  Todd,  Weidman,  White,  Young,  Sergeant, 

The  question  being  on  the  report  of  the  committee  as  amended,    *^ 

Mr.  PoRTKR  of  Northampton^  asked  for  the  yeas  and  najs,  which 
were  ordered. 
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The  question  was  then  taken  and  decided  in  the  affirmatiue  as-  fol- 
lows, viz : 

Yeas — Messrs.  Ayres.  Baldwin,  BamdoIIar,  Bamitz,  Bedford,  Carey,  Chandler,  of 
Chester,  Chandler,  of  Philadelphia,  Chauncey,  Clapp,  Clarke,  of  Beaver,  ClariL,  of 
Dauphin,  Clarke,  of  Indiana,  Cline,  Coates,  Cope,  Craig,  Crawford.  Crura,  Cud- 
ningham  Darlington,  Denny,  Dickerson,  Fuller,  Gearhart,  Hairii,  Hay  hurst,  Hays, 
Henderson,  of  Allegheny,  Henderson,  of  Dauphin,  Hiester,  Houpt,  Jenks,  Kerr, 
Konigmacher,  Krebs,  Maclay,  Mann,  Martin,  M'Call,  M'Dowell,  M'Sherry,  Merrill, 
Merkel,  Mi.ler,  Montgomery,  Nevin,  Pennypaeker,  Pollock,  Porter,  of  Lancaster,  Pur- 
viance,  Read,  Rogers,  Royer,  Russell,  Saeger,  Sellers,  Seltzei,  ShellitOy  Sill,  Smith, 
Smyth,  Stevens,  Sturdevant,  Thomas,  Woodward,  Young-— 6T. 

Nats — Messrs.  Agnew,  Banks,  Barclay,  Bell,  Bigelowi  Bonham,  Brown,  of  Lan- 
caster, Brown,  of  Northampton,  Brown,  of  Philadelphiia,  Butler,  Chambers,  Cleav. 
inger,  Cochran,  Crain,  Cur  1,  Darrah,  Dickey,  Dillinger,  Donagan,  Donnell.  Doniop, 
Farrelly,  F  eming,  Foulkrod,  Fry,  Gamb'e,  Gilmore,  Greneli,  Hastings,  Helflfenstein, 
High,  Hopkinson,  Hyde>,  Ingersoll,  Keim,  Kennedy,  Lyons.  Magee,  Meredith,  Myers, 
Overfield,  Porter,  of  Northampton,  Riter,  Scheetz,  Scott,  Serrill,  Sterigere,  Taggart, 
Todd,  Weaver,  Weidman,  White,  Sergeant,  President^^^B. 

Mr.  Merrill,  of  Union,  read  a  proposition  which  he  gave  notice  of  his 
intention  to  move  as  an  amendment  on  the  second  reading. 

The  Convention  then  rose  and  reported  the  sixth  article  to  the  Conven- 
tion with  sundry  amendments,  viz  ; 

So  much  of  the  report  of  the  comnMttee  as  relates  to  the  first  section, 
was  amended  to  read  as  follows,  viz  : 

**  Sheriffs  and  coroners  shall,  at  the  times  and  places  of*  election  of 
representatives,  be  chosen  by  the  citizens  of  each  county.  One  person 
shall  be  chosen  for  each  office,  who  shall  be  commissioned  by  the 
Governor.  They  shall  hold  their  offices  for  three  years,  if  they  shall  so 
long  behave  themselves  well,  and  until  a  successor  be  duly  qualified  ;  but 
no  person  shall  be  twice  chosen  or  appointed  sheriff  in  any  term  of  six 
years.  Vacancies  in  either  of  said  offices  shall  be  filled  by  an  appointmcBt 
10  be  made  by  the  Governor,  to  continue  until  the  next  general  election, 
and  until  a  successor  shall  be  chosen  and  qualified  as  aforesaid.^ 

So  much  of  the  report  of  the  committee  as  relates,  to  the. second  section, 
was  amended  to  read  as  follows,  viz  : 

"  Prothonotaries  and  clerks  of  the  several  courts,  (Except  the  prothono- 
taries  of  the  supreme  cou*t,  who  shall  be  appointeti  by  the  court  for  tfie 
terra  of  three  years,  if  they  so  long  behave  themselves  well,)  recorders  of 
deeds  and  registers  of  wills,  shall,  at  the  times  and  places  of  ele«!tion  of 
representatives,  be  elected  by  the  citizens  of  each  county,  or  the  <iistricta 
over  which  the  jtirisdiction  of  said' courts  extends,  and  shall  be  commis* 
sioned  by  the  Governor.  They  shall  hold  their  offices  for  three  years,  if" 
they  shall  so  long  behave  themselves  well,  and  until  tlieir  successors  shall 
beduly  qualif ed.  The  Legislature  shall  provide  by  law  the  number  of 
persons  in  each  county  who  shall  hold  said  offices,  and  how  many  and 
which  of  said  offices,  shall  be  held  by  one  person.  Vacancies  in  any  of 
the  said  officres  shall  be  filled  by  an  appointment  to  be  made  by  the 
Governor,  to  continue  until  the  next  general  election,  and  until  a  successor 
shall  be  elected  and  qualified  as  aforesaid." 

So  much  of  the  report  of  the  committee  as  relates  to  the  t{)ird  a^ncl  foi^ilJ^ 
sections,  was  considered  and  disagreed  to.. 
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So  much  of  the  report  of  the  said  committee  as' relates  to  the  fifth  sec^ 
tion.  was  amended  to  read  as  follows,  viz  : 

'*  Justices  of  the  peace  and  aldermen  shall  be  elected  in  tfie  several 
wards,  boroughs  and  townships,  at  the  time  of  the  election  of  constables, 
by  the  qualified  voters  thereof,  and  shall  be  commissioned  by  the  Governor 
for  a  term  of  five  years." 

So  much  of  the  report  of  the  committee  as  relates  to  the  sixtlv  section*, 
was  amended  to  read  as  follows,  viz  : 

"  All  officers  whose  election  or  appointment  is  not  provided  for  in  this 
Constitution,  shall  be  elected  or  appointed  as  shall  be  directed  by  law."' 

So  much  of  the  report  of  the  committee  as  relates  to  the  seventh  section 
was  considered  and  agreed  to,  as  follows,  viz : 

"  A  State  treasurer  shall  be  elected  annually,  by  joint  vote  of  both 
branches  of  the  Legislature.' ' 

So  much  of  the-  report  of  the  comnMttee  as  relates  to  the  eighth  ami 
ninth  sections,  was  considered  and  disagreed  to.. 

So  much  of  the  report  of  the  committee  as  relates  to  the  tenth  section,. 
was  amended  to  read  as  follows,  viz  : 

»*  All  officers  for  a  term  of  years  shall  hold  their  offices  for  the  terras 
lespectivdy  specified^  only  on  the  condition  that  they  so  long  behave 
themselves  well,  and  shall  be  removed  on  conviction  of  misbehavior  in 
office  or  of  any  infamous  crime." 

So  much  of  the  report  of  the  committee  as  relates  to  ,the  eleventh, 
twelfth  and  thirteenth  sections,  was  considered  and  disagreed,  to. 

So  much  of  the  report  of  the  committee  as  relates  tOv  the  fourteenth 
seciion,  was  amended  to  read  as  follows,  viz  : 

**  The  freemen  of  this  Commonwealth  shall  be  armed,  organized  and 
disciplined  for  iis  defence,  when  and  in  such  manner  as  may  be  directed 
by  law.  Those  who  conscientiously  scruple  to  bear  arms  shall  not  be 
compelled  to  do  so,  but  shall  pay  an  equivalent  for  personal  service." 

So  much  of  the  report  of  the  committee  as  relates  to  the  fifteenth  sec- 
tion, was  amended  to  read  as  follows,  viz  : 

**  Any  person  who  shall,  after  the  adoption  of  the  amendmenta  proposed 
by  this  Convention  to  the  Constitution,  fight  a  duel,  or  knowingly  be  the 
bearer  of  a  challenge  to  fight  a  duel,  or  send  or  accept  a  challenge  for  that 
purpose,  or  be  aider  or  abettor  in  fighting  a  duel,  shall  be  deprived  of  the 
right  of  holding  any  office  of  honor  or  profit  in  this  State,  and  shall  be 
punished  otherwise  in  such  manner  as  is  or  may  be  prescribed  by  law. 
But  the  executive  may  remit  the  said  ofience  and  all  its  disqualifications." 

SIXTH  ARTICLE. 

On  motion  of  Mr.  Fuller,  of  Fayette,  the  report  of  the  committee  ofj 
the  whole  was  laid  on  the  table,  and  the  Convention  resolved  itself  into  a 
committee  of  the  whole,  Mr.  M'Sherry  in  thechair,  on  the  report  pi  the 
conimiiiee,  to  which  was  referred  the  fifth  article  of  the  Constitution. 
The  report  of  the  majority  of  the  committee  was  read,  as  follows: 
The  committee  to  whom  was  referred  article  fifth  of  the  Constitution, 
report :  That  they  have  considered  the  several  sections,  matter  and  pioviii. 
8ioQ9^  contained  m  said  article ;:  and  that  they  have  deemed,  it  expedient* t» 
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isubmit  to  the  Convention  the  following  amendments  in  relation  to  Ae 
same,  and  no  other,  viz  : 

That  the  same  be  amended,  by  striking  out  the  fourth  section,  and  the 
-said  article  be  further  amended  by  striking  out  the  tenth  section,  and 
inserting  in  place  thereof,  the  following  i 

"The  justices  of  the  peace  shall  be  chosen  by  the  qualified  voters  in 
such  convenient  districts,  in  each  county,  at  such  time,  and  in  such  manner 
as  by  law  may  be  provided ;  and  that  there  shall  be  one  justice  of  the  peace 
in  every  such  district,  containing  not  less  than  fifty  taxable  inhabitants, 
and  that  there  may  be  chosen  as  aforesaid,  an  additional  justice  in  every 
such  district,  for  every  one  hundred  and  fifty  taxable  iphabitants  in  said 
district,  exceeding  one  hundred ;  and  said  justices  sliall  hold  their  offices 
for  the  term  of  five  years  from  the  time  of  their  choice  as  aforesaid,  except 
those  first  chosen  under  this  amendment,  who  shall  be  classed  as  by  law 
may  be  provided,  and  in  such  manner,  that  one  equal  fifth  part  of  the  said 
justices  in  the  several  counties  shall  go  out  of  office  annually  thereafter. 
The  said  justices  shall  be  commissioned  by  the  Governor,  and  may  be 
removed  by  the  Governor,  on  conviction  of  misbehavior  in  ofiice  orol'any 
infamous  crime,  or  on  the  address  of  the  Senate,  and  the  said  justices  shall 
give  security  to  the  Commonwealth  for  the  faithful  discharge  of  the  duties 
of  their  office,  in  such  form  and  manner  as  the  Legislature  may  direct. 

The  report  of  the  minority  of  the  committee  was  then  read,  as  follows: 

The  subscribers,  a  minority  of  the  committee  on  the  fifth  article  of  the 
Constitution,  respectfully  report :  That  they  concur  in  the  report  of  the 
majority  of  said  committee,  as  to  all  the  sections  of  the  said  article,  except 
sections  second  and  fourth.  The  subscribers  recommend  the  amendment 
of  the  second  and  fourth  sections  of  said  article,  so  that  the  same  may  read 
as  follows : 

Section  2.  The  Governor  shall  nominate,  by  message  in  writing,  and 
by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint  the  judges 
of  all  the  courts  established  by  this  Constitution,  or  which  now  are  or 
hereafter  may  be  established  by  law.  The  judges  of  the  supreme  court 
shall  hold  their  offices  respectively,  for  the  term  of  ten  years,  but  may  be 
re-appointed.  The  president  judges  of  the  several  courts  of  common 
pleas  and  the  judges  of  the  several  district  courts  and  of  such  other  courts 
as  now  are,  or  hereafter  may  be  established  by  law,  shall  hold  their  offices 
for  the  term  of  seven  years,  but  may  be  reappointed.  The  associate 
judges  of  the  several  counties  shall  hold  their  offices  for  the  term  of  three 
years,  but  may  be  reappointed.  For  any  reasonable  cause,  which  shall 
not  be  sufficient  ground  of  impeachment,  the  Governor  may  remoTe  any 
of  the  said  judges,  on  the  address  of  two  thirds  of  each  branch  of  the 
Legislature.  The  said  judges  shall,  at  stated  times,  receive  for  their 
services,  adequate  salaries  to  be  fixed  by  law,  which  shall  not  be  dimin- 
ished during  their  continuance  in  office ;  but  they  shall  receive  no  feeM^ 
travelling  expenses,  per  diem  allowances  or  perquisites  of  office,  nor  hold 
any  other  office  of  profit  under  this  Commonwealth.  Provided^  That 
after  the  ratification  and  adoption  of  this  Constitution,  the  Governor  shall 
hy  and  with  the  consent  of  the  Senate,  reappoint  one  of  the  then  existing 
judges  of  the  supreme  court,  for  the  term  of  two  years ;  one  of  them  for 
the  term  of  four  years,  one  of  them  for  the  term  of  six  years,  one  of  them 
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for  the  term  of  eight  years,  and  one  of  them  for  the  term  of  ten  years ;  and 
whenever  any  vacancy  occurs  on  the  bench  of  the  supreme  court,  by  the 
death,  resignation  or  removal  of  any  judge  thereof,  the  Governor  shall,  in 
the  manner  aforesaid,  fill  such  vacancy  by  the  appointment  of  a  judge,  for 
the  unexpired  term  of  the  judges  so  deceased,  resigning  or  removed. 

Section  4.  This  Commonwealth  shall  be  by  law  divided  into  conve- 
nient judicial  districts.  A  president  judge  shall  be  appointed  for  each 
district,  and  two  associate  judges  for  each  county.  The  president  and 
associate  judges,  any  two  of  whom  shall  be  a  quorum,  shall  compose  the 
respective  courts  of  common  pleas. 

The  first  section  of  the  Constitution  was  then  taken  up  for  considera- 
tion, as  follows : 

"  Section  1.  The  judicial  power  of  this  Commonwealth  shall  be  vested 
in  a  supreme  court,  in  courts  of  oyer  and  terminer  and  general  jail 
delivery,  in  a  court  of  common  pleas,  orphan's  court,  register's  court, 
and  a  court  of  quarter  sessions  of  the  peace  for  each  county  :  in  justices 
of  the  Peace,  and  in  such  other  courts  as  the  Legislature  may  from  time  to 
time  establish." 

No  amendment  was  reported  to  this  section. 

Mr.  Porter,  of  Northampton,  moved  to  amend  the  section  in  the  4th 
line,  by  inserting  after  the  word  **  peace,"  the  words,  "or  such  other 
courts  as  may  be  established  by  law." 

Mr.  Porter,  briefly  explained  his  reasons  for  Ms  motion.  He  desired 
to  leave  it  within  the  power  of  the  Legislature  to  reduce  the  number  of 
courts.  It  might  become  matter  for  grave  consideration,  whether  the 
public  interests  would  not  be  promoted  by  the  substitution  of  a  single 
court  or  courts.  As  the  section  •tands,  the  Legislature  can  only  establish 
additional  courts,  as  the  terms  are  positive :  but  under  his  amendment, 
others  might  be  substituted  for  those  now  in  existence,  if  the  public  good 
should  appear  to  require  the  change. 

Mr.  Banks,  of  Mifflin,  thought  the  section  as  it  stands  exactly  what 
was  required  to  meet  the  views  of  the  gentleman  from  Northampton. 

Mr.  Porter  repeated  the  explanation  he  had  before  given. 

Mr.  Bell,  of  Chester,  said  he  saw  the  distinction  at  which  the  gentle- 
man from  Northampton  was  aiming ;  but  he  did  not  know  whether  it 
would  be  wise  or  expedient  to  adopt  the  amendment.  It  had  been 
frequently  said,  that  we  should  not  make  any  changes,  unless  they  were 
called  for  by  good  reasons.  No  such  reasons  had  been  assigned.  The 
clause  had  hitherto  worked  well.  The  courts  had  gone  on  well :  they 
had  understood  their  jurisdiction,  and  executed  all  that  was  required 
of  them.  ^Unless  he  should  hear  any  better  reasons  than  had  yet  been 
pointed  out,  according  to  the  course  he  had  prescribed  to  himself,  not  to 
vote  for  any  change  without  gdod  reasons,  he  would  be  obliged  to  vote 
against  this  motion,  unless  reasons  could  be  assigned  which  would 
enable  him  to  justify  himself  for  a  contrary  course.  If  a  change  were 
necessary,  it  might  be  effected  by  the  mere  change  of  a  word— -Aubstitu ting 
the  word  "or"  for  the  word  "and"  in  the  5th  line.  If  it  were  really 
necessary  to  invest  the  Legislature  with  power  to  abrogate  any  of  the 
courts,  the  gentleman  could  reach  his  object  by  striking  out  one  word» 
and  inserting  another. 

VOL.    IV.  8 
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Mr.  Woodward,  of  Luzerne,  had  another  objection  to  the  proposition. 
It  would  interfere  with  the  independence  of  the  judiciary,  which  he 
hoped  they  would  all  be  careful  to  preserve.  Theie  was  great  propriety 
in  the  establishment  of  the  courts  by  constitutional  provision,  so  that  the 
Legislature  could  not  reach  them.  He  knew  of  no  practical  inconvenience 
which  could  be  shewn  to  have  resulted  from  the  Constitution  as  it  now 
stands,  and  no  sufhcient  reasons  had  been  assigned  for  the  amendment. 
He  also  agreed  with  the  gentleman  from  Chester,  that  if  the  amendment 
were  proper,  the  object  could  be  accomplished  by  changing  a  single 
word. 

Mr.  Porter  said  he  would  be  glad  to  adopt  the  suggestions  of  the 
gentlemen,  and  if  they  would  pledge  themselves  to  vote  for  the  amend- 
ment in  its  modified  form,  he  would  so  modify  it.  He  would  not  consent 
to  tie  up  the  Legislature  by  a  provision  that  they  should  not  change 
the  courts.  He  had  not  the  same  fear  of  the  Legislature  that  some 
gentlemen  had.  It  was  true  h«  had  never  been  a  member  of  that  body, 
and  therefore  perhaps  he  was  ignorant  of  what  took  pbice  there.  But  he 
was  willing  to  trust  them.  All  that  the  Constitution  granted  to  them  was 
the  right  to  exercise  the  power,  when  the  public  interest  required  its 
exercise.  He  had  heard  complaints  of  the  mode  in  which  the  judiciary 
system  worked.  Gentlemen  had  said  much  on  that  subject.  It  wa«{  his 
wish  to  make  it  as  perfect  as  any  system  could  be  made ;  and  he  would 
be  glad  to  put  his  proposition  in  such  a  shape  as  would  meet  the  "views 
of  gentlemen. 

Mr.  Bell  suggested  that  the  gentleman  from  Northampton  must  have 
forgotten  the  position  in  which  he  entered  the  Convention.  That  gen- 
tleman had  once  used  the  expression  that  the  incessant  cry  of  a  party 
in  the  State  was  *'  change  !  change  !  change  !" — and  he  was  indisposed 
to  make  any  change.  Now  the  gentleman  had  come  forward,  and 
had  introduced  some  small  change.  He  had  told  the  Convention  that  he 
could  not  agree  to  any  change  without  sufficient  reasons.  And  now, 
when  he  was  solemnly  called  on  to  give  his  reasons  for  the  change  he 
now  proposes;  the  gentleman  tells  us  that  it  may  hereafter  be  desirable  to 
reduce  the  courts.  *'  We  want  no  change,  and  least  of  all  such  change  as 
this  would  give  us."  He  (Mr.  B.)  was  sorry  the  gentleman  had  so  far 
forgotten  his  position.  We  want  no  such  change.  No  reasons  have 
been  assigned  to  justify  it.  He,  therefore,  felt  himself  bound  to  go 
against  the  suggestion.  He  was  very  glad  to  hear  opposition  come 
from  his  friend  fiom  Luzerne,  (Mr.  AVoodward)  on  the  ground  of 
the  interference  of  the  clause  with  the  independence  of  the  jiJdiciary- 
Hc  was  glad  to  hear  that  the  gentleman  from  Luzerne  had  such  a 
profound  respect  for  its  independence.  a 

Mr.  Porter  said  that  in  reference  to  the  Daily  Chronicle,  lie  found 
that  he  had  not  been  quoted  correctly.  His  language,  so  long  ago  as 
the  9tli  of  May  last,  was — **  the  unceasing  cry  oi  '  change !  change  ! 
change!'  for  mere  change  sake."  He  would  be  glad  to  find  the 
gentleman  from  Chester  acting  with  him  on  this  question,  although 
he  was  aware  that  gentleman  could  find  a  much  more  able  ally  in 
the  gentleman  from  Luzerne.  He  (Mr.  P.)  was  still  as  much  opposed 
to  "change  for  mere  change  sake."  Ho  ky.ew  that  the  British  Parlia- 
ment  are  laboring  in  a  course  directly  opposite  to   that  we  are  pursuing. 


PENNSYLVANIA  CONVENTION,  1837.  276 

He  would  be  sorry  to  do  any  thing  which  could  unsettle  judicial 
decisions,  but  he  thought  the  system  might  be  simplified  without 
doing  any  thing  of  this  kind. 

Now  he  wanted  to  know  if  you  abolish  your  associate  judges,  and 
organize  your  courts  as  has  been  proposed,  by  some  gentlemen  here— 
and  he  believed  the  gentleman  from  Chester  was  as  much  in  favor  of 
that  as  any  gentleman,  by  the  substitution  of  legal  characters  for  those 
judges, — in  that  case,  might  it  not  be  proper  to  call  your  courts  by  some 
other  name  than  that  of  quarter  sessions  ?  How  did  it  get  that  name 
originally?  Because  it  was  held  by  justices  ot  the  peace  in  England, 
as  in  the  Commonwealth  of  Pennsylvania,  until  the  adoption  of  the  Con- 
stitution. It  made  a  radical  change  in  the  system,  by  associating  two 
associate  judges  with  a  law  character.  In  other  words,  giving  the  duties 
of  the  justices  of  the  peace  into  the  hands  of  these  three  judges,  and 
they  exercised  the  functions  of  judges  of  the  court  of  common  pleas, 
quarter  sessions,  orphans'  court,  and  register's  court. 

Now  it  may  be  found  necessary  to  substitute  for  this  long  farrao-o  of 
names,  the  names  of  judges  of  the  county  court,  in  whom  all  this  juris- 
diction shall  be  vested.  He  supposed  that  his  object  might  be  as  well 
attained  by  substituting  the  word  **or"  for  "and,'  and  he  believed  he 
should  vary  his  amendment  accordingly.  He  had  no  wish  to  undermine 
the  independence  of  the  judiciary,  but  he  insisted  that  the  Letrislature 
must  retain  the  power  to  repeal  the  laws  establishing  any  court  they 
deemed  necessary.  Now  the  distinction  between  the  amendment  and  the 
existing  Constitution  will  be,  that  if,  in  practice,  it  should  be  found  ne- 
cessary to  vest  a  part  of  the  jurisdiction  of  the  present  courts  in  other 
courts,  still  the  courts  must  continue,  although  tlieir  jurisdiction  is 
transferred,  because  the  Constitution  provides  that  there  shall  be  such 
courts.  He  did  not  subscribe  to  the  doctrine,  that  the  Legislature  had  not 
the  power  to  repeal  a  law  establishing  a  court,  if  it  is  found  not  to  work 
well  in  practice,  or  not  to  be  necessary.  That  question  was  solemnly 
settled  in  the  Congress  of  the  United  States,  when  the  midnight  judiciary 
bill  was  repealed.  He  trusted  that  doctrine  would  be  asserted  in  tfiis 
Commonwealth  ;  and  if  it  was,  he  did  not  believe  that  in  this  peaceable, 
law  loving  State  of  ours,  there  would  ever  be  found  two  set  of  men 
claiming  seats  as  judges  of  any  court  which  might  be  established.  He 
was  not  afraid  to  trust  this  power  in  the  hands  of  the  Legislature  of 
Pennsylvania,  because  he  did  not  believe  that  the  House  of  Representa- 
tives, the  Senate,  and  the  Governor,  would  ever  be  found  combining  to 
do  such  an  act  of  injustice  as  some  gentlemen  seemed  to  apprehend 
they  might.  He  believed  such  power  should  be  left  with  the  Legisla- 
ture, so  that  the  skeleton  of  a  court  might  not  be  left  when  the  substance, 
the  jurisdiction,  was  taken  away. 

He  then  varied  his  motion,  by  moving  to  substitute  the  word  **or"  in 
the  section,  for  the  word  **  and." 

Mr.  HoPKiNsoN  said  it  seemed  to  him  that  this  amendment,  proposed 
by  the  gentleman  from  Northampton,  involved  more  serious  consequences 
than  were  apprehended  by  him.  He  thought,  after  this  Convention  was 
assembled,  perhaps  in  June  last,  a  question  was  made  in  favor  of  an  ex- 
press declaration,  that  this  Constitution  should  consist  of  three  parts : 
the  Legislative,  the  Executive,  and  the  Judicial,  which  should  forever 
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be  kept  separate  and  distinct ;  and  the  amendment  to  that  effect  was  not 
adopted,  because,  as  he  understood  it,  that  they  were  thus  separate  and 
distinct  in  the  existing  Constitution.  He  understood  the  reading  of  this 
Constitution  proved  that  this  was  so,  and  that  this  government  waa 
intended  to  consist  of  three  separate  and  independent  departments,  the 
Legislative,  the  Executive,  and  the  Judicial  departments,  and  that  these 
were  intended,  by  the  fundamental  law  of  the  State,  to  be  independent 
of  each  other,  and  independent  of  legislative  action.  Now,  is  it  not 
most  evident  that  the  amendment  will  place  one  department,  and  that 
the  most  important  departraant  of  your  government,  entirely  at  the  will 
of  the  Legislature. 

If  the  judiciary  department  is  placed  in  this  relation  to  the  legisla- 
tive, what  secuiity  is  there  for  its  continuance  ?     If  these  courts  are  to 
exist  at  the  mere  will  of  the  Legislature,  theii  jurisdiction  to  be  taken  away, 
and  the  courts  abolished  at  pleasure,  how  will  the  judiciary  be  an  inde- 
pendent   department?      He   would    lather   see   any  other   department 
placed  in  this  position — it  is  the  destruction,  not  only  •f  the  indepen- 
dence, but  of  the  existence,  of  that  department.     It  is  in  vain  to  talk 
about  a  government  of  laws,  if  these  tribunals,  who  execute  the  laws, 
■  shall  be  at  the  will  and  pleasure  of  the  law  makers.     Then  you  com- 
bine the  legislative  and  judicial  departments,  and  make  the  judicial  the 
mere  footstool  of  the  legislative  department.     In  the  second  article  of 
the  Constitution  it  is  said  that  the  supreme  executive  power  shall  be 
Tested  in  a  Governor.     Just  as  well  might  you  say,  or  such  other  per- 
son as  the  Legislature  shall  direct.     If  you  permit  temporary  acts  of  the 
Legislature  to  change  your  fundamental  law  in  this  way,  you  have  your 
Constitution  one  thing  to-day,  and  another  thing  to-morrow,  and  in  fact 
you  have  no  Constitution  at  all.     He  was  satisfied  that  this  amendment 
which  was  making  the  existence  of  the  supreme  court  dependent  upon 
the  Legislature,  was  to  blot  from  your  Constitution  altogether  the  prin- 
ciple that  the  government  is  to  consist  of  three  separate  and  independent 
depaitments. 

Mr.  Darlington  desired  to  present  a  few  views  to  the  consideration 
of  the  committee,  which  had  not  yet  been  brought  to  its  notice.  We  are 
all  aware  that  one  of  the  main  and  leading  questions  to  be  settled  in 
relation  to  the  judiciary  is  the  tenure  of  office.  Some  may  be  in  faror 
of  the  term  for  good  behaviour,  but  others  we  know,  from  all  that  we 
have  heard,  are  in  favor  of  a  term  of  years.  AVell,  suppose  we  adopt 
cither  one  or  the  other — suppose  we  adopt  the  report  of  the  committee 
fixing  it  at  seven  years,  or  say  it  shall  be  during  good  behaviour, 
what  does  either  amount  to,  if  the  amendment  succeeds  putting  it  in 
the  power  of  the  Legislature  to  abolish  all  the  courts,  and  turn  out  of 
office  every  judge,  whether  he  is  appointed  for  seven  or  for  ten/ years, 
or  during  good  behaviour,  and  substituting  therefor  any  court  they 
choose. 

The  Legislature  may  abolish  a  law  establishing  these  courts  wheneycF 
they  please,  and  enact  one  to  continue  for  one,  or  thiee,  or  five  years,  or 
any  other  time  that  suits  them,  and  direct  it  to  be  carried  into  effect. 
This  would,  in  fact,  be  abolishing  the  Constitutional  proriflion  in 
regard  to  the  tenure  of  office  entirely,  and  it  seemed  to  him  to  be^ wholly 
inadmissible  on  this  ground. 
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Mr.  Porter's  amendment  was  then  rejected  without  a  division. 

The  committee  then  took  up  the  report  of  the  committee  on  the 
judiciary  article ;  that  it  is  inexpedient  to  make  any  amendment  in  the 
following  section :  ^ 

"  Section  2.  The  judges  of  the  supreme  court  and  of  the  several 
<;ourts  of  common  pleas,  shall  hold  their  offices  during  good  behaviour. 
But  for  any  reasonable  cause,  which  shall  not  be  sufficient  ground  of  im- 
peachment, the  Governor  may  remove  any  of  them,  on  the  address  of 
two-thirds  of  each  branch  of  the  Legislature.  The  judges  of  the  su- 
preme court,  and  the  presidents  of  the  several  courts  of  common  pleas, 
shall,  at  stated  times,  receive,  for  their  services,  an  adequate  compensa- 
tion, to  be  fixed  by  law,  which  shall  not  be  diminished  during  their 
continuance  in  office ;  but  they  shall  receive  no  fees  or  perquisites  of 
office,  nor  hold  any  other  office  of  profit  under  this  Commonwealth." 

Mr.  Woodward  moved  to  amend  the  report  of  the  committee,  by 
substituting  for  the  above  section,  the  section  reported  by  the  minority 
of  the  committee  on  the  judiciary  article,  modified  so  as  to  read  as 
follows : 

*'  The  Judges  of  the  Supreme  Court  shall  hold  their  offices  respect- 
ively for  the  term  of  ten  years,  but  may  be  re-appointed.  The  President 
Judges  of  the  several  couits  of  Common  Plefas,  and  the  Judges  of  the 
several  District  Courts,  and  such  Courts  as  now  are,  or  hereafter  may  be, 
established  by  law,  shall  hold  their  offices  for  the  term  of  seven  years, 
but  may  be  re-appointed.  The  associate  judges  of  the  several  counties 
shall  hold  their  offices  for  the  term  of  five  years,  but  may  be  re-appoint- 
ed. For  any  reasonable  cause,  which  shall  not  be  sufficient  ground  of 
impeachment,  the  Governor  may  remove  any  of  the  said  judges  on  the 
address  of  two-thirds  of  each  branch  of  the  Legislature.  The  said 
judges  shall,  at  stated  timts,  receive,  for  their  services,  adequate  salaries 
to  be  fixed  by  law,  which  shall  not  be  diminished  during  their  continu- 
ance in  office ;  but  they  shall  receive  no  fees,  travelling  expenses,  per 
diem  allowances,  or  perquisites  of  office,  nor  hold  any  other  office  of 
profit  under  this  Commonwealth  :  Provided,  That  after  the  ratification 
and  adoption  of  this  Constitution,  the  Governor  shall,  by  and  with  the 
advice  and  consent  of  the  Senate,  re-appoint  one  of  the  then  existing  judges 
of  the  supreme  court  for  the  term  of  two  years  ;  one  of  them  for  term  of 
four  years  ;  one  of  them  for  the  term  of  six  years ;  one  of  them  for  the 
term  of  eight  years  ;  and  one  of  them  for  the  term  of  ten  years ;  and 
whenever  any  vacancy  occurs  on  the  bench  of  the  supreme  court  by 
death,  resignation  or  removal,  of  any  judge  thereof,  the  Governor  shall, 
in  the  manner  aforesaid,  fill  such  vacancy  by  the  appointment  of  a  Judge 
for  the  unexpired  term  of  the  judges  so  deceased,  resigning,  or  re- 
moved." 

Mr.  Woodward  explained  why  the  motion  was  moved  in  this  modified 
form.  The  first  part,  in  relation  to  the  mode  of  appointment,  was  omit- 
ted, because  provision  had  already  been  made  by  an  amendment  adopted 
by  the  committee,  as  to  the  manner  in  which  judges  were  to  be  appointed; 
therefore,  it  was  unnecessary  to  retain  this  part  of  the  section.  And 
the  word  "five"  for  the  word  "three,"  extending  the  time  of  the 
associate  judges  to  five  years,  was  inserted  in  consequence  of  a  sub- 
sequent opinion  of  the  minority  on  the  judiciary  article. 


278  PROCEEDINGS  AND  DEBATES. 

Mr.  HoPEiNsoN,  of  Philadelphia  city,  then  rose  and  addressed  the 
committee,  to  the  following  effect : 

Mr.  Chairman :  The  importance  of  the  subject  of  this  debate  is 
undeniable.  The  construction  of  the  judicial  department  of  the  govern- 
ment, so  as  to  secure  for  it  the  requisite  learning,  integrity  and  indepen- 
dence, is  essential,  not  only  for  the  just  administration  of  the  laws  which 
may  be  enacted,  but  of  the  Constitution  itself.  The  judiciary  is  the 
great  regulating  power  of  the  government ;  it  alone  has  the  ability  to 
keep  every  other  power  in  its  place,  and  preserve  the  harmonious  action 
of  the  whole.  It  is  truly  unfortunate  that  on  such  a  subject  the  com- 
mittee have  not  been  able  to  agree  on  their  report ;  and  I  deem  it  a  mis- 
fortune for  myself  to  differ  with  the  respectable  and  learned  gentleman 
who  compose  the  minority  of  the  committee. 

It  has  been  repeatedly  said  on  this  floor  that  all  discussion  and  argu- 
ment of  this  question  is  useless,  and  might  be  dispensed  with  ;  that  the 
votes  are  counted  and  the  decision  settled  ;  that  the  judges  are  doomed, 
and  no  effort  to  save  them  can  avail.  I  will  not  believe  it;  I  have  too 
much  respect  for  the  members  of  this  body  to  believe  that,  before  the 
argument  has  been  opened,  before  the  question  has  even  been  presented 
to  them,  they  have  decided  it.  But  if  it  be  so,  this  does  not  alter  my 
duty,  nor  will  it  deter  me  from  the  performance  of  it.  The  conquerors 
may  triumph  and  exult  here,  in  the  destruction  of  the  judiciary,  but  the 
time  will  assuredly  come  when  they  will  deplore  their  victory  even 
more  than  we  do  who  have  endeavored  to  prevent  it.  1  ask  but  for  a 
sober  and  dispassionate  consideration  of  this  great  question ;  a  quiet  and 
candid  hearing — I  shall  then  submissively  abide  the  issue.  My  personal 
interest  in  the  result  is  as  inconsiderable  as  that  of  any  man  who  hears 
me.  The  Constitution,  even  thus  mutilated,  will  endure  for  the  small 
residue  of  my  life,  and  I  shall  neither  see  nor  feel  the  evil  consequences 
of  the  injuries  you  may  inflict  upon  it.  I  do  not  forget,  sir,  that  eulo* 
giums  on  the  Constitution  which  have  been  delivered  in  this  hall,  have 
been  sometimes  sharply  rebuked,  and  sometimes  treated  with  levity  and 
ridicule  ;  but  I  may  be  permitted  to  say,  and  no  man  will  be  bold  enough 
to  deny  it,  that  faulty  and  dispised  as  it  now  seems  in  every  department,, 
it  redeemed  the  Commonwealth  from  many  calamities ;  that  it  found  ns 
depressed  and  desponding ;  divided  and  distracted  ;  industry  and  enter- 
prize  at  a  stand,  and  ruin  in  our  view.  All  this  is  changed  to  universal, 
unexampled  prosperity  and  happiness,  to  a  perfect  security  in  the* 
enjoyment  of  every  right  and  blessing  that  a  free  and  rational  people- 
should  expect  or  desire.  If  we  owe  this  change,  even  in  a  considerable 
degree,  to  the  Constitution,  with  which  it  began,  and  under  which  it 
has  continued  to  increase,  let  us  not  approach  it  with  a  hostile  spirit,  or 
touch  it  with  a  rash  hand.  Before  you  remove  its  fundamental  prin- 
ciples, be  assured,  beyond  all  reasonable  doubt,  that  they  are  seriously 
defective,  and  that  your  remedies  will  be  efficacious  to  improve  them. 
Let  us  not  fix  our  eyes  on  some  present,  personal,  or  party  object  to  he- 
accomplished  or  served ;  some  temporary  or  local  cause  of  complaint, 
which  may  be  removed  by  safer  means  than  a  mutilation  of  the  body* 
He  is  not  the  best  surgeon,  who  uses  the  knife  most  fearlessly,  but  who 
knows  when  to  use  it.  The  little  passions  and  interests  of  the  day 
come  and  depart  like  passing  clouds  ;  I  have  seen  too  many  successionB  of 
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them,  to  wonder  at  the  importance  that  was  given  to  them  ;  but  the  prog- 
perity  and  happiness  of  a  ^eat  people  depend  upon  no  such  matters ; 
they  stand  on  the  everlasting  foundations  of  intelligence  and  truth.  Here 
let  us  build,  and  disregard  all  paltry  party  politics  and  interests,  which 
are  changing  every  day. 

Two  reports  are  before  you,  one  from  the  majority,  the  other  from 
the  minority  of  the  committee.  The  first  recommends,  that  the  fourth 
and  tenth  sections  of  this  article  (the  fifth  of  the  Constitution)  shall  be 
expunged.  The  fourth,  because  it  was  temporary,  has  performed  its 
office,  and  no  longer  has  any  operation.  The  tenth  gives  the  appoint- 
ment of  the  justices  of  the  peace  to  the  Governor,  and  makes  the  tenure 
of  their  offices  '*  during  good  behaviour.'*  Instead  of  this,  it  is  pro- 
posed, that  the  justices  shall  be  elected  by  the  people,  and  hold  their 
offices  for  a  term  of  five  years.  They  are  to  be  commissioned  by  the 
Governor,  and  to  be  removed  by  him  for  misbehaviour,  a  conviction  of 
any  crime,  or  on  the  address  of  the  Senate  ;  and  they  are  to  give  security 
for  the  faithful  discharge  of  their  duties.  As  to  the  judges  of  the 
supreme  court,  and  of  the  courts  of  common  pleas,  they  are  left  as  they 
are  in  the  Constitution,  to  hold  their  offices  during  good  behaviour, 
removeable  by  impeachment,  or  on  the  address  of  two-thirds  of  each 
branch  of  the  Legislature.  The  report  of  the  minority,  concurs  with 
that  of  the  majority,  as  to  the  mode  of  appointing  justices  of  the  peace, 
and  the  tenure  of  their  offices,  but  ordains,  instead  of  the  second  section, 
as  it  now  stands,  of  the  article,  that  the  judges  of  the  supreme  court 
shall  hold  their  offices  for  ten  years  ;  the  presidents  of  the  courts  of 
common  pleas,  and  judges  of  the  district  courts  for  seven  years,  and  the 
associate  judges  of  the  common  pleas  for  three  years.  There  is  also,  a 
provision  for  vacating  the  seats  of  three  existing  judges.  Three  plans  or 
propositions  are  now  submitted  to  the  Convention.  1.  The  constitution 
as  it  is.  2.  The  report  of  the  majorty  of  the  committee.  3.  The  report 
of  the  minority.  Here  then  you  are  to  choose  !  Heaven  grant  that  your 
choice  may  be  a  wise  one. 

I  cannot  but  repeat  my  regret  that  this  committee,  constituted  as  'it 
was,  with  the  exception  of  one  respectable  member  from  Chester,  of 
members  of  the  law — members  of  a  profession  who  ought  best  to  under- 
stand this  subject,  both  in  theory  and  practice,  and  have  a  peculiar 
interest  in  it,  could  not  come  to  a  satisfactory  agreement  respecting  it. 
It  was  very  desirable  that  such  a  committee  should  have  presented  to 
the  Convention,  a  report  in  which  they  all  united.  It  will  not  be  doubt- 
ed, that  every  member  of  the  committee  had  acted,  on  his  deliberate  and 
conscientious  opinion,  and  it  is  the  right  and  duty  of  the  Convention  to 
decide  between  them. 

Before  I  proceed  to  the  discussion  of  the  great  principles  upon  which 
the  committee  have  divided,  I  beg  your  permission  to  consume  a  few 
minutes  of  your  lime,  on  a  matter  which  may  be  considered  rather  as 
having  a  peisonal  application  to  the  majority  of  the  committee.  It  ha» 
been  suggested  more  than  once,  on  the  floor  of  this  House,  and  out  of 
it,  that  by  consenting  to  give  the  justices  of  the  peace  to  the  election  of 
the  people,  and  by  taking  from  them  their  tenure  of  good  behaviour,  we 
have  abandoned  the  principle  on  which  we  defend  that  tenure  for  the- 
judges  of  the  superior  courts.     This  is  a  great  mistake,  and  a  brief  ex*^ 
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planation  will  prove  it  to  be  so.  If  we  have  done  so ;  if  a  satisfactory 
argument  can  be  raised  from  these  premises  to  bring  us  to  that  conclusion, 
we  must  admit  that  we  have  been  blind  or  insane,  for  most  assuredly 
we  had  no  such  intention,  nor  did  we  anticipate  any  such  consequence. 
When  the  circumstances  under  which  this  report  was  made,  are 
understood ;  when  the  object  which  was  hoped  to  be  obtained  by  the 
concession,  is  explained,  it  will  be  acknowledged  that  no  principle  was 
abandoned,  and  that  the  majority,  if  that  object  cannot  be  had,  are  no 
longer  bound  by  the  concession,  but  are  at  full  and  free  liberty  to 
recall  it,  and  return  to  the  Constitution  as  it  stands  for  the  appointment 
of  the  justices,  and  the  tenure  of  their  offices.  I  refer  to  the  gentlemen 
of  the  minority  of  the  committee  ;  I  confidently  appeal  to  their  candour 
to  say,  whether  tliis  change  in  the  Constitution  was  not  agreed  to,  by  the 
majority,  as  a  concession,  not  as  their  opinion  on  the  abstrsct  question ; 
whether  it  was  not  an  attempt  at  a  compromise,  not  a  wish  to  effect  amy 
change  in  the  Constitution.  We  found  nearly  one  half  of  the  committee 
fixed  in  the  belief  that  the  tenure  of  all  the  judges  and  justices  should  be 
changed  from  good  behaviour  to  a  term  for  years  ;  that  such  was  the  will 
and  wishes  of  the  people,  and  such  the  intention  of  a  majority  of  the 
Convention.  Could  we  ask,  could  we  expect,  that  these  gentlemen,  or 
those  in  this  body,  who  hold  the  same  opinions,  would  give  up  the  whole 
ground  and  disappoint,  as  they  believed,  the  people  in  a  darling  object  ? 
We  understood  that  the  election  of  the  justices  was  most  especially  the 
wish  of  the  people,  and  we  hoped  that  by  yielding  that  point,  we  might 
secure  the  tenure,  for  the  higher,  and  more  important  courts.  It  was 
oflTered  as  a  compromise,  and  although  it  was  not  accepted  by  the  mino- 
rity of  the  committee  as  appears  by  their  report,  and  who  have  through- 
out acted  with  entire  good  faith  and  candour  in  all  our  consultations,  we 
did  nevertheless  hope,  that  it  might  be  acceptable  to  a  majority  of  the 
Convention  ;  at  least,  that  the  attempt  was  worth  making.  Should  it  fail, 
as  it  probably  will,  we  shall  only  be  thrown  back  upon  our  ground,  and 
be  at  liberty  to  vote  for  the  Constitution,  as  it  is,  both  in  relation  to  the 
justices  and  judges.  How  does  this  differ  from  the  ofl^ers  of  compromise 
made  daily  in  other  transactions  ?  Neither  party  can  expect  to  have 
all ;  each  must  give  something  he  thinks  lie  has  a  right  to,  in  order  to 
gain  something  he  thinks  of  more  importance.  To  ask  for  all  he  claims 
under  the  pretence  or  name  of  a  compomise,  would  be  to  insult  hi?  ad- 
versary. But  the  offer  is  by  no  means,  an  admission  that  he  has  no 
right  to  that  which  he  ofl'ers,  nor  an  abandonment  of  the  right,  if  the 
offer  should  be  rejected.  I  am  possessed  of  a  fine  and  flourishing  farm, 
of  rich  meadows,  and  fertile  fields,  of  a  comfortable  mansion  that  has 
afforded  me  every  convenience  for  many  years,  of  extensive  bams  and 
granaries.  I  have  no  doubt  of  my  right  to  all  of  them  ;  but  a  stranger 
comes  with  or  without  right,  and  claims  the  whole  ;  would  dispossess  me 
of  my  living.  I  deny  his  right,  I  believe  in  my  own  ;  but  1  have  got 
into  trouble ;  he  has  power,  I  may  suffer  much,  I  may  even  lose  all,  and 
to  prevent  tliis  hazard,  to  secure  that  which  is  most  essential  to  me,  I 
offei  to  my  adversary,  a  few  acres  of  the  least  value.  Will  any  one  say 
that  by  this,  I  abandon  my  right  the  to  rest,  because  I  hold  all  under  the 
same  title  ?  Do  I  even  admit  that  I  have  not  a  right  to  that  which  1  thus 
offer  to  part  with  ?  and  if  the  compromise  is  refused,  do  I  not  return, 
without  injury  to  my  first  title,  and  all  the  rights  I  enjoyed  before.     Thus 
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do  I  now  stand  before  this  Convention,  if  our  compromise  is  not  accept- 
ed by  the  Convention.  If  you  will  not  give  the  price,  the  consideration 
we  demand  for  the  concession  we  are  willing  to  make,  do  not  expect  to 
take  the  concession  without  it.  I  say  now  again  (o  the  Convention,  save 
me  the  jugdes  of  the  supienie  court,  and  of  the  courts  of  common  pleas, 
let  them  continue  to  hold  their  offices,  on  their  present  tenure,  and  so 
far  as  I  am  concerned,  you  shall  give  the  election  of  the  justices  to  the 
people,  and  limit  their  commissions  to  a  term  of  years,  not  because,  in 
my  judgment,  this  is  wise  or  politic,  but  because  I  must  make  the  best 
of  the  circumstances  in  which  I  am  placed,  I  must  relieve  the  judiciary 
from  the  pressure  that  is  npon  it,  as  far  as  I  can.  The  majority  of  the 
committee  desire  to  stand  fairly  understood  before  the  Convention,  and 
before  the  country,  and  for  this  purpose,  this  explanation  was  proper  and 
necessary.  Yet  if  we  have  been  guilty  of  the  folly  imputed  to  us,  it 
should  have  no  influence  on  the  question  before  the  Convention ;  that 
must  be  decided  by  other  considerations  and  principles.  Let  us  bear  the 
consequesnces  of  our  fault,  but  it  should  not  be  visited  on  the  judges 
or  the  justices. 

But  this  part  of  the  case  has  a  range  beyond  the  justification  of  the 
report  of  the  committee,  and  it  may  be  interesting  to  the  Convention  to 
inquire,  whether  the  Constitution  puts  the  judges  and  the  justices  on  the 
same  footing,  except  as  to  the  tenure  of  their  offices  ?  Whether  they  are 
so  identified  in  the  Constitution,  that  you  cannot  change  the  tenure  of  the 
justices,  without  violating  the  principle  which  protects  the  judge  ?  A  re- 
currence to  the  Constitution  will  at  once  convince  us  that  this  is  not  the 
case ;  and  that  the  independence  of  the  judges,  constitutionally  consid- 
ered, may  remain,  although  the  tenure  of  the  justices  should  be  reduced. 
Judges  and  justices  are  not  identified  or  classed  together,  in  the  Constitu- 
tion ;  they  are  separated  in  many  important  particulars.  Are  the  justi- 
ces a  part  of  the  judiciary  ?  In  one  sense  they  are  so,  and  a  very  impor- 
tant part  of  it — they  decide  a  vast  number  of  cases,  and  a  great  amount 
of  property.  The  poorer  classes  of  our  citizens,  are  deeply  affected 
by  the  judgments  of  these  tribunals.  A  delegate  from  the  county  of 
Philadelphia,  suggested  that  it  would  probably  be  better  if  their  juris- 
diction were  ronfined  to  criminal  cases  ;  that  they  should  be,  as  in  Eng- 
land, mere  conservators  of  the  peace,  and  that  originally,  it  was  so  in- 
tended in  this  province.  1  do  not  know  how  this  may  have  been ;  but  I 
am  disposed  to  prefer  it  as  it  is.  A  prompt  and  convenient  tribunal  for 
the  little  disputes  of  our  citizens  is  very  necessary,  and  the  justice  of  the 
neighborhood  seems  to  be  as  good  as  any.  There  is  no  doubt  that  the 
Constitution  has  been  abused  in  the  appointment  of  justices.  •'  A  com* 
petenV^  number  was  to  be  appointed,  competent  for  the  wants  and  busi- 
ness of  the  people,  and  these  commissions  were  not  intended  to  be  used 
as  instruments  of  executive  patronage,  as  a  sort  of  small  coin,  to  pay 
small  partisans  in  the  war  of  elections.  Who  expected  to  see  hundreds 
of  them  issued  in  a  few  weeks,  and  by  a  Governor  just  going  outof  office? 
Some  remedy  should  be  applied  to  this  abuse,  and  the  most  natural  and 
safe  one  seems  to  be,  to  limit  their  number. 

Whilst,  however,  I  admit  that  the  justices  of  the  peace,  are  a  part  of 
the  judicial  power  of  the  Commonwealth,  I  contend,  that  they  are  not 
placed  in  the  Constitution  on  the  same  footing  with  the  judges;  they  do 
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not  stand  together  on  the  same  platform  ;  they  are  not  regulated  by  the 
same  principles,  and  you  may  safely,  or  without  any  violation  of  princi- 
ple, or  any  constitutional  incongruity,  alter  the  tenure  of  the  one,  and 
leave  the  other  untouched. 

I  will  not  detain  you  by  any  commentaries  upon  the  points  of  differ* 
ence,  but  be  satisfied  with  stating  them.    The  justices  then  differ  from  the 
judges,  in  the  estimation  of  the  Constitution  in  these  particulars.    1.  Their 
number  is  not  limited.     2.  Their  jurisdiction  is  not  defined,  but  left  to  the 
Legislature  to  make  it  more  or  less  at  their  pleasure,  and  it  has,  accord- 
ingly, been  greatly  extended,  both  as  to  the  amount  or  value  of  the  con- 
troversy and  the  subjects  of  it.     3.  The  justices  have  no  salaries,  but  de- 
pend entirely  on   their  fees,  for  their  compensation  ;  whereas  the   com- 
pensation of  the  judges  is  to  be  fixed  by  law,  and  cannot  be  diminished 
during  their  continuance  in  office,  and  they  are  prohibited  from  receiv- 
ing any  fees  or  peiquisites.     This  is  a  most  important  difference  in  their 
tenures,  particularly  in  relation  to  the  question  of  independence,  which 
is  secured   in  a  much  higher  degree   for  the  judges,  than  the  justices. 
4.  The  judges  cannot  hold  any  other  office  of  profit  under  the  Common- 
wealth ;  but  this   restriction  is  not  extended  to  the  justices  ;  nor  can  a 
judge  be  a  member   of  Congress,  or  hold  any   office  of  profit  or  trusty 
under  the  United  States.     The  justices  are  not  subject  to  this  disability, 
which  also  has  a  direct  application  to  the  question  of  independence.     5. 
Justices  are  removable  by  a  majority  of  each  branch  of  the  Legislature, 
but  two  thirds  are  required  to  remove  a  judge — a  higher  independence 
is  here  also  given  to  the  judge.     And  finally — 6.  No  appeal  is  allowed 
from  the  judgment  of  a  justice,  in  many  cases  which  come  within  their 
jurisdiction.     Is  there  not  abundant  evidence  here,  to  show  that  the  Con- 
stitution did  not  intend  to  place  the   independence  of  the  justices  of  the 
peace,  on  the  same  ground— or  to  guard  it  with  the  same  care,  as  that  of 
the  judges  of  the  courts,  and  of  course  that  this  committee,  and  any  and 
every  member  of  this  Convention,  may,  without  any  inconsistency,  with- 
out the  abandonment  of  the  great  principle  of  judicial  independence,  con- 
sent to  limit  the  commission  of  a  justice  of  the  peace,  to  a  term  of  years, 
while  he  adheres  inflexibly  to  the  tenure  of  good  behaviour  for  the  judges  T 
It  seems  to  me,  to  be  impossible  to  consider  these  justices,  spread  over 
the  Commonwealth  without  stint  of  number,  or  place,  at  the  pleasure  of 
the  Executive ;  depending  upon  the  Legislature  for  their  power  and 
emoluments,  and  upon  constables  for   their  popularity  and  business^  to 
be  a  part  of  the  regular,  permanent,  independent  judiciary  of  the  State. 
They,  indeed,  depend  upon  the  Legislature  for  their  being,  who  having 
them  wholly  under  their  control,  as  to  jurisdiction  and  emolument,  naay 
legislate  them  out  of  their  existence. 

I  have  said,  that  they  are  not  within  the  prohibition  of  the  eighth 
section  of  the  second  article  of  the  Constitution,  forbidding  judges  to  be 
members  of  Congress,  or  to  hold  any  office  under  the  United  States.  In 
the  first  place,  we  know,  that  they  have  been  and  are  elected  members  of 
Congress,  as  well  as  of  the  State  Assembly,  without  forfeiting  their 
commissions.  But  I  am  corroborated,  if  it  be  needed,  in  this  opinion, 
by  the  decision  of  our  sapreme  court,  pronounced  after  full  argument 
and  with  great  deliberation.  The  case  is  reported  fully  in  the  third  vol- 
ume of  Judge  Yeates'  Reports,  p.  300.     As  I  have  referred  you  to  the 
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volume  where  the  case  is  reported,  I  will  be  very  brief  in  my  statement 
of  it.  It  was  a  motion  for  an  information  in  nature  of  a  quo  warranto 
against  Alexander  J.  Dallas,  who  then  being  the  district  attorney  of  the 
United  States,  also  held  the  office  of  recorder  of  the  city  of  Philadel- 
phia. The  recorder  is  the  law  judge,  or  officer  of  the  mayor's  court  of 
the  city.  It  was  alleged,  in  support  of  the  motion,  that  the  recorder  was 
a  judge,  and  that  as  such,  it  could  not  be  held  by  a  person  holding  at  the 
same  time  an  office  of  trust  and  profit  under  the  United  States.  It  was 
agreed,  that  if  there  were  a  fair  doubt  on  the  question,  the  court  should 
grant  the  information,  after  which  the  case  would  be  again  argued.  But 
it  seems,  tire  court  had  no  doubt,  and  denied  the  information.  The 
opinion  delivered,  is  long  and  elaborate,  and  the  decision  was,  that  the 
recorder  of  the  mayor's  court  is  certainly  a  judicial  officer — and  as  such, 
as  commissioned  during  good  behaviour,  and  exercises  judicial  functions, 
but,  that  nevertheless,  he  is  not  a  judge  within  the  meaning  of  the  Con- 
stitution ;  that  the  Convention  has  expressly  denominated  certain  judi- 
cial officeis  by  the  appropriate  name  of  jWg€5,  namely,  the  judges  of 
the  supreme  court — of  the  common  pleas,  and  no  others  ;  that  justices 
of  the  peace  are  part  of  the  judicial  power,  but  are  not  included  under 
the  name  o(  judges. 

Here  (Mr.  H.)  yielded  the  floor. 

On  motion  of  Mr.  Ingersoll,  the  committee  rose,  reported  progress,, 
and  obtained  leave  to  sit  again  ;  and, 

The  Convention  then  adjourned. 


SATURDAY,  October  28,  1638. 

Mr.  Fuller  presented  a  memorial  from  citizens  of  Fayette  county 
on  the  subject  of  amendments  to  the  Constitution,  which  was  laid  on  the 
table. 

Mr.  Woodward  offered  the  following  resolution  : 

Resolved,  That  the  Hbrarian  of  the  State  library  be  requested  to  keep  the  library  open 
asd  lighted  each  evening  until  nine  o'clock." 

The  resolution  was  then  read  a  second  time  and  adopted. 

Mr.  Cunningham,  of  Mercer,  moved,  that  the  Convention  will  to  day 
dispense  with  the  daily  recess,  and  that  when  it  adjourns,  it  will  adjourn 
to  meet  on  Monday  morning  at  9  o'clock. 

Mr  Fuller,  of  Fayette,  asked  for  the  yeas  and  nays,  and  they  were 
ordered. 

The  question  was  then  taken  and  decided  in  the  affirmative,  as  follows, 

viz. 

Yeas — Messrs.  Agnew,  Ayres,  Baldwin,  Banks,  Barclay,  Bedford,  Bell,  Bigelow, 
Bonham,  Brown,  of  Lancaster,  Brown,  of  Philadelphia,  Butler,   Carey,  Chambers^ 
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Chandler,  of  Chester,  Chaimcey,  Clarke,  of  Beaver,  Clsu-k,  of  Daaphin,  Clarke,  of 
Indiana,  Cline,  Coates,  Cochran,  Cope,  Crain,  Cunningham,  Curll,  Darlington,  Denny, 
Dickey,  Donagan,  Donnell,  Dunlop,  Farrelly,  Forward,  FouUtrod,  Fry,  Gilmore.  Gren- 
ell,  Hastings,  Hays,  Helffenstein,  Henderson,  of  Dauphin.  Hiester,  Hopkinson,  Houpt, 
Hyde,  Ingcrsoll,  J^nks,  Kcim,  Kennedy,  Konigmacher,  Lyons,  Mac'ay,  Magee,  Martin, 
M'Sherry,  Meredith,  Merrill,  Myers,  Overfield,  Pollock,  Porter,  of  Northampton,  Read, 
Rogers,  Russell,  Serrill,  Sill,  Stevens,  Sturdevant,  Thomas,  Todd,  AVhitc,  Woodward, 
Sergeant,  President — 74. 

Nats — Messrs.  Bamdollar,  Cleavinger,  Craig,  Crawford,  Crum,  Darrah,  Dickerson, 
Dillinger,  Earlc,  Fuller.  Gearhart,  Hams,  Hayhurst,  Henderson  of  Allegheny,  High, 
Kerr,  Krebs,  Mann,  M*Call,  Mcrkel,  Miller,  Montgomery,  Pennypacker,  Purviance, 
Saeger,  Scheetz,  Scott,  Sellers,  Seltzer,  Shellito,  Smith,  Smyth,  Taggart — 33. 

FIFTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  M'Sherey  in  the  chair,  on  the  report  of  the  committee,  to  whom  was 
referred  the  fifth  article  of  the  Constitution. 

The  question  being  on  the  motion  of  Mr.  Woodward  to  amend  the 
said  report,  by  inserting  the  following  to  be  called  section  second,  viz : 

•'The  judges  of  the  supreme  court  shall  hold  their  offices  respectively 
for  the  term  of  ten  years,  but  may  be  re-appointed.  The  president  judges 
of  the  several  courts  of  common  pleas  and  the  judges  of  the  several 
district  courts,  and  of  such  other  courts  as  now  are  or  hereafter  may  be 
established  by  law,  shall  hold  their  offices  for  the  term  of  seven  years, 
but  may  be  reappointed.  The  associate  judges  of  the  several  counties 
shall  hold  their  offices  for  the  term  of  five  years,  but  may  be  reappointed. 
For  any  reasonable  cause  which  shall  not  be  sufficient  ground  of  impeach* 
ment,  the  Govern6r  may  remove  any  of  the  said  judges  on  the  address 
of  two-thirds  of  each  branch  of  the  Legislature.  The  said  judges  shall 
at  stated  times  receive  for  their  services  adequate  salaries  to  be  fixed  by 
law,  which  shall  not  be  diminished  during  their  continuance  in  office, 
but  they  shall  receive  no  fees,  travelling  expenses,  per  diem  allowances 
or  perquisites  of  office,  nor  hold  any  other  office  or  profit  under  this 
Commonwealth:  Provided,  That  after  the  ratification  and  adoption  of 
tliis  Constitution,  the  Governor  shall,  by  and  with  the  advice  and  consent 
of  the  Senate,  reappoint  one  of  the  then  existing  judges  of  the  supreme 
court  for  the  term  of  two  years,  one  of  them  for  the  term  of  four  years, 
one  of  them  for  the  term  of  six  years,  one  of  them  for  the  term  or  eight 
years,  and  one  of  them  for  the  term  of  ten  years.  And  whenever  any 
vacancy  occurs  on  the  bench  of  the  supreme  court  by  the  death,  resign 
nation  or  removal  of  any  judge  thereof,  the  Governor  shall,  in  the  manner 
aforesaid,  fill  such  vacancy  by  the  appointment  of  a  judge  for  the  unex- 
pired term  of  the  judges  so  deceased,  resigning  or  removed." 

Mr.  Hopkinson  resumed  his  remarks. 

Allow  me  Mr.  Chairman,  to  refer  to  one  other  authority,  to  show  to 
you,  that  the  independence  of  the  judiciary,  in  relation  to  the  tenure  of 
the  offices  of  the  judges,  is  by  no  means  identified  with  that  of  the  justi- 
ces of  the  peace.  Their  character  and  positions  are  very  different.  In 
the  Constitution  of  Massachusetts,  part  1,  section  29,  it  is  declaied  to  be 
"essential  to  the  preservation  of  the  rights  of  every  individual,  his  life, 
liberty,  property  and  character,  that  there  be  an  impartial  interpretation 
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of  the  laws,  and  administration  of  justice.  It  is  the  right  of  every  citizen 
to  be  tried  by  judges  as  free,  impartial  and  independent,  %8  the  lot  of  hu- 
manity will  admit.  It  is,  therefore,  not  only  the  best  policy,  but  for  the 
security  of  the  rights  of  the  people,  and  of  every  citizen,  that  the  judges 
of  the  supreme  judicial  court  should  hold  their  offices  as  long  as  they 
behave  themselves  well,  and  that  they  should  have  honorable  salaries 
ascertained  and  established  by  standing  laws."  In  chapter  Sd,  article 
1st,  it  is  declared,  that  ^^  2\l  judicial  officers  duly  appointed,  shall  hold 
their  offices  during  good  behaviour,  excepting  such  concerning  whom 
there  is  a  difTereni  provision  made  in  this  Constitution."  In  the  third 
article  of  the  same  chapter,  it  is  provided,  that  "  in  order  that  the  people 
may  not  suffer  from  the  long  continuance  in  place  of  any  justice  of  the 
the  peace,  who  shall  fail  of  discharging  the  impotrant  duties  of  his  office 
with  ability  and  fidelity,  all  commissions  of  justices  of  the  peace  shall 
expire  and  become  void  in  the  term  of  seven  years  from  their  respective 
dates."  I  leave  this  part  of  the  case  here,  and  proceed  to  the  more 
important  subject  of  our  consideration. 

Whenever  a  real,  effectual  judicial  independence  has  been  sought  for, 
it  has  been  found  in  the  tenure  for  good  behaviour  and  fixed  salaries,  that 
the  judges  may  not  be  at  the  mercy  of  the  Legislature,  or  any  other 
branch  of  the  government,  either  for  their  offices,  or  their  compensation. 
There  was  ao  such  thing  as  an  independent  judiciary  in  England,  until 
it  was  thus  protected.  The  history  of  this  independence  in  England  is 
recent  and  brief.  The  gentleman  on  my  right,  (Mr.  Ingersoll)  has  truly 
said,  indeed  it  has  become  an  historical  axiom,  that  English  liberty  is 
dated  from  the  revolution  of  1688,  but  I  aver,  that  neither  that,  or  any 
other  revolution  could  secure  the  liberties  of  a  people,  unless  their  laws 
were  administered  with  true  impartiality  and  unflinching  fidelity,  without 
fear  of,  or  favour  to,  any  human  power ;  and  for  this  administration,  yo« 
must  depend  upon  your  courts  ;  and  to  be  assured  of  it  from  them,  you 
must  make  your  judges  independent  of  every  power  and  influence,  that 
might  press  too  hard  upon  them,  and  put  their  judgment  and  integrity  to 
an  unreasonable  and  unnecessary  trial.  How  is  it,  but  by  the  increased 
security  and  independence  of  the  courts  of  justice,  that  English  liberty  is 
more  firm  and  safe  now,  than  before  the  revolution  ?  The  Executive 
authority  is  under  no  more  restraint  than  before,  except  in  its  power  over 
the  judiciary  ;  the  Legislative  authority  is  the  same ;  but  the  judges  have 
been  made  more  independent  of  both  the  other  branches,  by  giving  them 
certain  and  established  salaries,  and  making  their  commissions  continue 
during  their  gooi  behaviour.  By  a  statute  passed  in  the  13th  year  of 
William  III,  the  tenure  of  the  judges  was  changed  from  the  pleasure  of 
the  king  to  good  behaviour.  But  this  tenure  was  not  complete,  until  it 
was  enacted  in  the  1st  year  of  George  the  III,  that  the  demise  of  the 
crown  should  not  vacate  the  commission.  The  king  himself  rerommen* 
ded  this  law,  declaring,  that  he  **  looked  upon  the  independence  and 
uprightness  of  the  judges,  as  essential  to  the  impartial  administration  of 
justice ;  as  one  of  the  best  securities  of  the  rights  and  liberties  of  his 
subjects,  and  as  most  conducive  to  the  honor  of  the  crown."  And  how 
did  he  propose  to  obtain  for  the  judges  this  essential  independence  and 
uprighjtness  ?  By  established  salaries,  and  the  tenure  of  good  behaviour. 
And  he  did  thus  obtain  them  ;  and  the  justice  of  an  English  court,  its 
impartial  administration  of  the  laws  of  the  land,  have,  from  that  day, 
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been  the  proudest  boast,  and  the  most  valuable  inheritance  of  an  En- 
glishman. We  look  with  respect  to  the  judgments  of  those  courts,  not 
from  any  authority  they  have  over  us,  but  for  their  intrinsic  learning, 
ability  and  justice. 

Why  do  the  people  of  England  believe  and  feel  that  their  freedom  is 
more  secure,  their  courts  more  upright  and  safe  than  they  were  one 
hundred  and  fifty  years  ago  ?  It  is  because  they  look  back  to  the  times 
when  the  judges  held  their  commissions  at  the  will  of  the  king.  They 
remember  the  days  and  the  decisions  of  a  Jeffreys,  who,  however 
honestly  he  may  have  administered  justice  between  private  parties,  when- 
ever the  king  had  an  interest  or  a  feeling  in  the  case,  where  life  or  liberty 
was  to  be  prostrated  before  the  passions  or  power  of  the  monarch,  was 
ready  to  lend  himself  to  do  the  royal  will  at  any  sacrifice  of  his  own 
integrity,  or  the  laws  of  the  land.  The  change  in  the  judicial  tenure, 
so  essential  to  liberty,  came  from  the  people  and  for  the  people.  It 
began  in  the  parliament  in  1701,  and  was  conceded  by  a  king  seeking  to 
confirm  his  title  to  the  tiirone  by  popular  acts  ;  it  was  enlarged  in  the 
first  year  of  George  III,  wlio  began  his  reign  with  a  popularity,  and  a 
desire  to  make  himself  popular,  which  have  a  few  examples  in  English 
history. 

We  see  then,  that  these  "  life  offices,"  as  they  are  reproachfully  called, 
are  not  an  aiistocratical  invention  as  has  been  asserted.  If  they  are 
odious  to  the  people,  and  so  we  have  been  assured,  it  must  be  for  some 
other  reason  ;  they  must  have  been  made  so  by  other  means.  They  are 
strictly  and  truly,  historically  and  practically  founded  on  a  democratic, 
popular  principle.  Their  object  and  effect  is  to  secure  to  the  people  a 
fearless  and  impartial  administration  of  the  laws  ;  to  protect  the  property 
and  person  of  every  citizen,  from  the  power,  usurpation,  caprice  and 
oppression  of  every  department  of  the  government,  of  the  Legislature, 
as  well  as  the  Executive  ;  from  the  hostility  and  cupidity  of  every  other 
citizen,  who,  from  his  wealth,  his  connections,  his  popularity  or  party 
influence  may  have  the  power  to  injure  him  ;  and  finally,  in  relation  to 
the  government  itself,  to  keep  each  constitutional  power  and  authority  in 
its  right  place,  directing  and  preserving  a  proper,  safe  and  uniform  action 
in  the  whole.  You  have  granted  to  your  Legislature,  certain,  but  not 
unlimited  powers,  they  are  guarded  by  wholesome  restrictions ;  so  to 
your  Executive,  but  all  these  guaids  and  restrictions  are  vain  and  useless, 
a  mere  mockery  and  delusion,  unless  you  have  a  third  power,  indepen* 
dent  of  both  the  others,  to  hold  tliem  within  their  prescribed  limits. 
Without  this,  your  Legislature  would  be  as  omnipotent  as  a  British 
parliament,  your  Governor  as  unshaded  as  a  king.  AVill  you  answer 
that  the  check  will  be  found  in  the  people,  at  their  elections  ?  This  is 
a  plausible  and  flattering  thing,  but  what  is  it  in  practice  ?  What  is 
that  remedy  worth  to  the  injured,  oppressed  and  ruined  individual, 
smitten  by  the  lawless  hand  of  power?  Alas  !  it  will  come  too  late  ;  it 
may  recognise  and  condemn  the  wrong,  but  it  cannot  save  the  victim  ; 
it  may  punish  the  offender,  but  cannot  recall  the  violence,  or  obliterate 
its  consequences.  The  people  can  act  upon  one  branch  of  the  Legisla- 
ture but  once  a  year ;  upon  the  other  but  once  in  four  years,  and  upon 
the  Governor  but  once  in  three  years.  What  enormities  may  be  perpe- 
trated in  these   periods  ?      Your  Constitution  may  be  violated,  your 
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citizens  oppressed,  all  the  fancied  securities  of  your  fundamental  laws, 
of  your  constitutional  restraints,  broken  down  by  unauthorized  acts  of 
Legislation,  for  the  Legislature  is  the  most  irresponsible,  encroaching 
ambitious  branch  of  your  government.  The  elections  give  no  pro- 
tection against  these  wrongs — no  redress  for  them.  You  must  have  a 
power  to  prevent  the  mischief,  to  arrest  it  on  first  movement,  and  to 
undue  what  has  been  wrongfully  done,  This  practical,  efficient  conser- 
vative power  can  be  found  only  in  an  independent  judiciary  ;  for  this  it 
was  created.  The  Constitution  is  its  pedestal,  there  it  takes  its  stand ; 
to  the  people  on  one  side,  it  says,  respect  and  obey  your  constituted 
authorities,  your  laws,  your  appointed  agents,  submit  to  the  authority 
which  comes  from  yourselves,  to  the  powers  you  have  created  for 
your  own  benefit.  To  these  authorities  it  says,  look  to  your  commis- 
sions— to  the  great  charter  under  and  by  which  you  hold  your  ofiices, 
mark  and  observe  the  limits  that  are  traced  round  you.  Can  the  judi- 
ciary do  this,  can  it  perform  the  vital  functions  which  belong  to  it, 
can  it  exercise  this  controlling,  supervisory  power,  if  it  be  not  indepen- 
dent of  the  parties  to  be  controlled  ?  It  must  have  no  dependence  upon 
them,  it  must  have  no  community  of  interest  or  action  with  them,  it 
must  move  in  its  own  orb,  liable  to  no  influences  from  them  ;  it  must 
have  no  masters,  but  the  Constitution  and  the  law,  no  guide  but  duty, 
no  fear  but  of  its  own  misbehaviour.  With  three  securities,  a  govern- 
ment must  be  essentially  free,  and  without  them,  and  every  of  them, 
it  cannot  be  so,  whatever  may  be  its  name  and  form.  1.  With  laws 
made  by  the  representatives  of  the  people.  2.  With  an  able,  upright 
and  independent  judiciary  to  maintain  and  execute  the  laws.  3.  With 
an  habeas  corpus  act.  But  the  law  will  be  an  uncertain  and  imperfect  pro- 
tection, without  a  power  to  execute  it  against  all,  and  every  other  power 
in  the  State  ;  and  the  habeas  corpus  is  no  safety  against  power,  without 
judges  who  may,  with  safety  to  themselves,  with  calm  and  free  minds, 
undisturbed  by  hopes  or  fears,  maintain  the  liberties  of  the  meanest 
citizen  against  the  oppression  of  the  highest,  nay  of  the  government 
itself. 

Allow  me,  sir,  to  call  your  attention  to  the  history  of  this  tenure  of 
good  behaviour  in  Pennsylvania.  This  **  life  qffice^^  as  it  is  falsely  de- 
nominated ;  this  aristocratical,  odious  feature  in  our  Constitution,  where 
it  was  put  by  as  pure  and  enlightened  patriots  as  ever  lived,  was  in 
truth,  the  fir.'it  born  and  the  best  born  offspring  of  the  democracy  of  the 
Commonwealth,  of  a  democracy  which  was  honest  and  patriotic — al- 
though the  proprietary  government  was  highly  aristocratic,  the  people 
were  ardent  and  true  lovers  of  liberty,  and  immediately  after  the  organi- 
zation of  the  government,  introduced  into  it,  on  their  own  motion,  this 
preservative  principle  of  their  liberties.  Is  this  beautiful  and  noble  child 
to  be  strangled  by  men,  calling  themselves  Pennsylvania  democrats,  the 
democrats  of  Pennsylvania  ?  We  see  here  the  difference  between  demo* 
cracy  and  a  democratic  party*  The  first  is  a  principle,  good  or  bad,  as 
it  is  rational  or  wild,  regulated  or  licentious.  The  other,  like  all  parties, 
is  selfish,  and  reckless,  pursuing  its  own  objects,  and  striving  to  uphold 
its  power,  and  preserve  its  interests. 

But,  there  is  another  fact,  respecting  this  tenure  which  is  peculiarly 
interesting  to  Pennsylvanians,  and  should  recommend  it  to  the  favor  of 
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the  Pennsylvania  Convention.  It  was,  as  to  every  practical  and  benefi- 
cial use,  a  Pennsylvania  invention.  It  was  devised  by  our  ancestors, 
and  if  not  strictly  new,  it  was  original  with  them,  to  secure  their  liber- 
ties against  the  dangers  and  power  of  a  most  aristocratical  form  of  gov- 
ernment They  know  their  only  refuge  was  in  the  courts,  and  that  no 
refuge  could  be  found  there,  unless  their  judges  were  independent 
of  the  government,  and  that  they  could  not  be  independent  without  es- 
tablished salaries,  and  a  tenure  of  good  behaviour.  They  did  not  owe, 
as  some  have  supposed,  this  principle  of  a  free  government  to  the  mo- 
ther country.  They  preceded  her  in  it.  We  have  seen  that  it  was  in- 
troduced into  England  in  the  13th  of  the  reign  of  William  III,  which 
was  the  year  1701 ;  but  we  find  it  in  Pennsylvania  in  1683,  that  is,  five 
years  before  the  revolution,  and  eighteen  years  before  the  law  of 
England.* 

Shall  we  pay  no  regard  to  these  examples  drawn  from  our  own  country, 
and  from  that  country  to  whom  we  ov^e  so  many  of  onr  free  opinions 
and  institutions.  Have  we  no  reverence  for  the  lessons  of  our  ances- 
tors ?  Will  we  learn  nothing,  know  nothing,  believe  nothing  from  their 
precepts,  their  example,  their  experience  ?  Has  it,  indeed  been  truly 
said,  to  the  shame  of  our  nature,  that  *'  human  experience,  like  the 
stern  lights  of  a  ship,  illumins  only  the  path  which  we  have  passed 
over" — and  casts  no  lights  before  as  ?  Will  you  be  blind  ;  will  you  turn 
a  deaf  ear  to  the  voice  of  your  own  experience  ?  What  does  it  teach, 
what  does  it  proclaim  in  a  clear  and  loud  voice,  against  which  doubt  or 
denial  will  not  dare  to  raise  a  sound  ?  I  ask  you,  who  are  thirsting  for 
changes,  who  would  lay  hands  of  violence  on  your  Constitution,  lop  off 
its  limbs,  and  patch  it  up  with  some  miserable,  limping,  half-formed 
substitutes  ?  I  ask  you  what  security  in  every  valuable  right ;  what  bene- 
fit, moral,  per^ional,  or  political,  that  human  institutions  can  bestow,  have 
we  not  enjoyed  under  this  Constitution,  just  as  it  is,     I  know  this  view 


*  I  am  aware  that  Judge  Story,  in  his  excellent  Commentaries  on  the  Congtita-. 
tion,  says,  that  in  the  time  of  Lord  Coke,  the  barons  of  the  exchequer,  (not  the  other 
judges,)  held  their  offices,  during  their  good  behaviour,  but  he  adds,  that  they  so  held 
them,  at  the  pleasure  of  the  king,  who  might  prescribe  witat  tenure  of  office  he  mig^ 
choose,  until  the  revolution  of  1688.  This  learned  commentator,  also  infonns  vutp  that 
the  judges  of  the  old  parliaments  of  France  were,  before  the  revolution,  appointed 
by  the  crown,  but  they  hold  their  offices  for  life.  But  as  these  judges,  in  otHiimon 
with  every  subject,  held  their  personal  liberty  at  the  pleasure  of  the  king,  who  miglitp 
by  a  word,  send  them  into  banishment,  or  the  bastile,  their  indepcndoice  was  mere* 
ly  nominal,  and  hardly  that,  whatever  form  of  words  may  have  been  used  in  their 
appointment. 

The  following  extract  from  *<  Whitelocke's  Memorials,"  p.  16,  will  further  show 
how  entirely  dependent  the  barons  of  the  exchequer  were  upon  the  crown  for  tfaetr 
offices,  whatever  their  commissions  might  be.  The  independence  of  the  judge  was 
altogether  nominal,  and  at  the  pleasure  of  the  king,  while  the  appointment  proftnsed 
to  be  "  during  good  behaviour."  If  the  king  could  not  revoke  his  patent,  or  oomiiii*- 
sion,  he  could  destroy  it,  by  forbidding  the  judge  to  sit  in  court.  This  author  speaks 
of  Sir  John  Walter^  as  "  a  grave  and  learned  judge,"  but  he  had  offended  the  king^ 
who  **•  discharged  him  of  his  service,  by  message,  yet  he  kept  his  place  of  diief 
baron,  and  would  not  leave  it,  but  by  legal  proceeding,  because  his  patent  of  it,  was 
quam  diu  se  bene  gess&rety  and  it  must  be  tried,  whether  he  did  bene  ae  geaaarit  or 
not  He  never  tat  in  court,  after  the  king  forbid  him  ,•  yet  held  his  place  till  Im 
died." 
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has  been  often  set  before  you,  for  its  truth,  and  force  justify  repetition ; 
and  I  know  it  has  been  sometimes  received  with  a  sneer,  but  it  was 
from  the  rash  and  thoughtless.  If  the  people  of  England  resorted  to 
this  judicial  tenure,  when  they  obtained  their  liberty,  as  the  best  means 
of  preserving  it;  if  our  ancesters  divised  it  to  secure  their  liberty  and 
laws,  shall  we  account  ourselves  wise  to  disregard  such  examples,  to  meet 
and  to  satisfy  some  local  and  temporary  discontents,  or  to  gratify  some 
restless  and  ambitious  men  ? 

Let  me  refer  you  to  an  example  of  another  character,  let  me  show  you 
a  picture  of  the  condition  of  the  laws  and  liberty,  when  judges  are  not 
independent  of  the  appointing  power.  Oliver  Cromwell,  laid  an  extra- 
ordinary tax  upon  the  city  of  London.  One  Coney,  an  enthusiastic  fana- 
tic, who  had  been  a  devoted  and  useful  friend  to  Cromwell,  refused  to 
pay  this  tax,  and  declaimed  against  it,  as  an  imposition  against  the  law, 
and  the  property  of  the  subject.  Cromwell  endeavoured  to  flatter  and 
persuade  him  out  of  his  opposition,  but  in  vain.  He  then  addressed 
him  in  terms  of  reproach,  and  contempt,  and  committed  him  to  prison. 
Coney  brought  a  habeas  corpus,  before  the  court  of  king's  bench. 
Maynard,  his  lawyer,  demanded  his  liberty,  on  the  ground  both  of  the 
illegality  of  the  tax  imposed,  and  of  the  commitment  of  his  client.  The 
judges  could  not  maintain  or  defend  either  the  tax  or  the  commitment, 
and  were  about  to  give  their  sentence,  accordingly,  when  the  protector's 
attorney  (mark  the  protector)  asked  for  delay  to  answer  the  objec- 
tions. How  were  they  answered,  and  by  whom?  Not  by  the  attorney 
to  the  court,  but  by  Cromwell  himself  in  his  own  way.  Maynard,  the 
lawyer,  was  committed  to  the  tower,  for  joreswmiMg  to  doubt  the  autho- 
rity of  the  protector.  The  judges  were  sent  for  and  severely  repriman- 
ded for  suffering  that  license  ;  when  they  (the  judges,)  with  all  humili- 
ty, mentioned  the  law  of  the  Magna  Charta.  Now,  observe  Crom- 
well's reply  to  this  humble  appeal  to   the  great  charter  of  the  law,  and 

liberty  of  an  Englishman.     He  told  them  that   "  their  Magna  f '* 

using  a  word  not  to  be  repeated  here,  '*  should  not  control  his  actions, 
which  he  knew  were  for  the  safety  of  the  Commonwealth."  He  asked 
them,  "  who  made  them  judges  ?  Whether  they  had  any  authority  to 
sit  there,  but  what  he  gave  tliem?  and  if  his  authority  were  at  an  end, 
they  knew  well  enough  what  would  become  of  themselves ;  and  there- 
fore advised  them  to  be  more  tender  of  that  which  could  only  preserve 
them,"  and  so  dismissed  them  with  the  caution  that  they  should  not 
sufl*er  the  lawyers  to  prate,  what  it  would  not  become  them  to  hear.  The 
historian  (Clarendon)  after  relating  this  instructive  scene,  says  :  **  Thus 
he  (Cromwell)  subdued  a  spirit  that  had  often  been  troublesome  to  the 
most  sovereign  power,  and  made  Westminster  Hall,  as  obedient  and 
subservient  to  his  commands,  as  any  of  the  rest  of  his   quarters." 

Until  these  troublesome-  courts  were  subdued,  by  the  dependence  of 
the  judges,  the  citizens  had  some  protection  against  oppression  and  the 
laws  a  security  against  violence.  We  have  here  presented  to  our  most 
serious  consideration,  a  most  potent  and  instructive  example  and  lesson, 
derived  from  the  experience  of  a  commonwealth,  especially  under  the 
protectif  n  of  a  pretended  but  false  saint  of  democvacy.  What  do  you 
see  ?  1.  An  unequal  and  illegal  tax,  violating  the  law  of  Magna  Char- 
ta.    3.    A   citizen  (for  it  was    a  commonwealth)   imprisoned,  without 
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hearing  or  warrant,  without  trial,  or  judgment,  by  an  arbitrary  mandate, 
for  opposing  the  collection  of  this  tax,  not  by  any  force,  but  by  rfi»- 
Muading  others  from  paying  it.  3.  The  lawyer,  who,  by  the  regular 
process  of  the  law,  and  before  the  proper  tribunal,  and  in  accordance 
with  the  great  law  of  the  land,  demanded  the  liberty  of  his  client,  was 
sent  to  the  tower,  by  the  same  arbitrary  mandate,  because  he  presumed 
to  assert  the  rights  of  the  citizen,  and  maintain  the  law  of  the  common- 
wealth. 4.  The  judges,  who  had  shown  thai  they  would  render  a  judg- 
ment in  favor  of  the  rights  and  liberty  of  tlie  citizen,  were  sent  for,, 
were  ordered  to  come  down  from  the  high  seat  of  justice,  to  wait  upon 
the  protector,  and  were  sharply  reprimanded,  and  informed  that  their 
power  and  places  depended  on  their  maintaining,  not  Magna  Charta. 
that  was  treated  with  vulgar  derision  and  contempt,  but  the  authority, 
the  will,  legal  or  illegal  of  a  reckless  despot.  5.  That  this  despot,  hav- 
ing thus,  by  the  dependence  of  the  judges  on  him  for  *'  their  power  and 
places,"  brought  them  to  his  feet,  having  thus  subdued  the  spirit,  which 
had  been  so  troublesome  to  arbitrary  power,  had  no  longer  an  obstacle 
to  his  will  and  wishes. 

Future  Governors  and  Legislatures  of  Pennsylvania  may  hereafter 
have  the  same  contempt  for  the  Constitution,  the  courts  and  the  judges, 
althoutrh  thev  mav  show  it  with  more  discretion  and  disgruise  ;  but  it 
will  be  easy  for  them,  v.ithout  such  open  violence  and  indecency,  to 
let  the  judges  know,  at  the  approach  of  the  termination  of  the  periods 
of  their  appointments,  where  and  to  whom  they  are  to  look  for  a  con- 
tinuance of  their  offices. 

Montesquieu,  a  favorite  authority  with  republicans,  tells  us,  that 
when  the  spirit  of  extreme  democracy  prevails,  when  the  people  want 
to  do  every  thing  themselves^  to  debate  for  the  senate,  to  execute  for 
the  executive,  and /o  strip  the  judges^  the  virtue  of  the  republic  can  no 
longer  subsist. 

From  such  examples  and  proofs  of  the  consequences  of  a  dependent 
judiciary,  can  we  wonder  that  when  the  revolutioa  of  1688,  gave  the 
people  of  England  some  assurance  of  liberty,  the  independence  of  the 
judges  were  solemnly  recognised  and  secured  ;  and  thtu  in  Pennsylvania, 
under  its  earliest  government,  it  should  be  the  first  object  attended  to  by 
the  people.  In  the  royal  governments  of  the  other  provinces,  it  was 
not  allowed,  but  the  dependence  of  the  jn.ljes  on  the  crown  was  main- 
tained. This  evil  for:ned  a  prominent  article  of  complaint,  as  will 
abunflandy  appear  by  a  recurrence  to  the  journals  of  Congress,  before 
the  Declaration  of  Independence,  r.nJ  w.is  the  subject  of  the  most  urgent 
remonstrances  of  the  patriots  of  tin:  day.  In  tho  petition  of  the  Ame- 
rican Cononress  lo  the  king,  si,:ned  by  every  member,  in  Xovember  1774, 
one  of  the  grievances  complained  of  was.  that  the  judges  of  the  courts 
of  conimon  piens  had  been  made  dependent  on  one  p-jirt  of  the  Legisla- 
ture for  their  s  daries,  as  well  ?-5  ur:  tiie  duration  uf  their  commissions. 
In  a  petition  (May  2,  1TT4  of  Ameri.-^ans  \\\  London,  to  the  house  of 
commons,  it  is  said,  th:u  the  appointment  and  removal  of  judges,  at  the 
pleai^ure  of  tlie  governor,  witii  salaries  paysble  by  the  crown,  puts  the 
prosperity.  iiber:y  :in;l  life  of  the  s'jji"^-.  ^^eperiding  upon  Judicial 
intcsciitu,  in  r.:.-?  nower.  What  is  ;hL*  lar.^ruaore  of  the  Declaration  of 
Independence  ."»n  this  subie-::,  in  the  chargei   pie^eiueJ  by  the  Thirteen 
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Colonies  against  the  king.  "He  has  made  the  judges  dependent  on 
his  will  for  the  tenure  of  their  offices,  and  the  amount  and  payment  of 
their  salaries."  Here  we  have  the  germ  and  substance  of  the  principle 
developed  and  brought  into  action  in  our  Constitution,  that  the  inde- 
pendence of  the  judges  is  to  be  obtained,-  1.  By  the  permanency 
of  the  tenure  of  his  office.  2,  By  the  establishment  of  a  fixed 
salary. 

It  is  no  answer  to  these  cases,  or  to  this  argument,  to  say,  that  they 
refer  to  a  dependence  on  a  crown,  a  king;  but  that  here  it  would  be  oa 
a  governor  elected — on  a  senate — a  house  of  representatives,  or,  if  you 
please,  on  the  people  themselves — still  it  is  dependence — slavery  is 
slavery,  whoever  may  be  the  master.  To  preserve  the  great,  the 
essential  principle,  there  must  be  no  influence,  no  authority,  no  fear, 
favour  or  pressure,  but  of  and  from  the  laiv,  allowed  to  enter  the  halls 
of  justice,  to  reach  the  high  places  on  which  the  ministers  of  the  law 
are  seated.  The  judge  should  know  nothing  of  the  parties,  but  their 
names  on  his  docket ;  nothing  of  the  cause,  but  from  the  evidence ; 
nothing  of  the  result  and  its  consequences,  but  the  judgment  which  the 
Law  pronounces.  To  his  eye,  the  plaintiff  is  A  B,  and  the  defendant 
C  D ;  not  a  rich  man  and  a  poor  one,  not  a  powerful  political  leader 
who  can  take  his  hundreds  to  the  polls  against  a  feeble  and  obscure 
adversary  ;  not  the  triumphant,  proud  giant  of  a  successful  party,  against 
an  individual  of  the  defeated ;  not  a  democrat  against  a  federalist.  Is  not 
the  influence  of  a  partisan  leader,  of  the  popular  printer  of  a  party  paper, 
as  dangeious  as  those  who  offend  them,  as  reckless  of  right  and  justice  ; 
as  destructive,  corrupt  and  oppressive,  as  that  of  the  crown  in  its 
boldest  exercise  of  a  unjust  and  arbitrary  will?  Sir,  I  do  not  hesitate 
to  say,  that  the  popular  influences  1  have  alluded  to,  are  more  danger- 
ous, and  less  responsible,  than  the  power  of  a  king  over  dependent 
judges.  How  seldom,  if  ever,  does  this  influence  interfere  with  the 
course  of  justice  between  private  suitors.  It  is  only  when  some  state 
prosecution,  or  some  question  in  which  the  government  has  a  direct 
interest,  that  the  king  ever  knows  what  is  passing  in  his  courts. 
Cromwell  never  put  his  power  in  the  scale  between  individual  citizens  ; 
and  some  of  the  most  corrupt  and  subservient  judges  to  the  interests  of 
the  crown,  are  known  to  have  administered  the  law  ably  and  honestly 
in  private  suits.  But  in  a  popular  government,  in  a  government  of 
parties,  of  newspapers  and  printers,  in  which  so  many  citizens  take  a 
part,  and  in  some  way  give  olFence  to  their  adversaries,  this  popular 
influence,  this  party  feeling  and  power  enters  into  every  thing  and  every 
place.  If  a  controversy  is  depending,  which  excites  any  notice,  between 
two  men  of  difierent  parties  and  of  some  importance,  though  the  subject 
be  some  private  right,  do  we  not  see  that  the  feelings  and  prejudices  of 
party  are  brought  to  bear  upon  it  in  every  practicable  way,  by  the 
press?  By  personal  communications  ?  And  can  it  be  doubted  that  these 
influences  come  into  the  courts,  into  the  jury  box,  and  are  known  to 
the  judges?  And  if  these  judges,  in  doing  their  duty,  should  excite 
the  resentment  of  the  favorite,  perhaps,  an  important  leader,  and  of  the 
predominant  party,  would  he  fail  to  impart  his  feelings  to  his  political 
friends,  and  will  they  fail  to  impart^  his  feelings  to  his  political 
friends,  and  will  they  fail  to  make  the  judges  feel  their  resentment  if 
they  have  the  power?     I  infer,  that  in  a  popular  government,  an  inde- 
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.pleasure,  or  to  be  turned  from  their  offices,  and  look  elsewhere  for  their 
bread.  This  was  intolerable,  yet  in  principle,  it  is  precisely  what  is 
now  proposed,  in  a  more  mitigated  degiee  and  form.  It  was  impossible 
that  fieemen  could  be  content,  under  such  a  government,  having  no  secu- 
rity for  the  faithful  administration  of  the  laws,  and  of  course,  having  none 
for  the  rights  they  hold  under,  and  by  the  law.  What  was  the  remedy 
they  sought  ?  What  was  the  security  they  demanded  for  their  liberties  ? 
Precisely  what  we  are  now  contending  for,  an  independent  judiciary. 
And  how  did  they  propose  to  get  an  independent  judiciary?  Not  by  a 
tenure  for  five,  seven,  or  ten  years,  but  during  good  behaviour.  This 
concession  was  made  to  the  people;  they  asked  it  the  first  meeting  of 
their  representatives ;  it  was  the  first  object  of  their  consideration  and 
concern.  It  was  demanded  and  granted,  in  1683,  about  one  year  after 
the  date  of  the  original  frame  of  government,  which  provided  for  the 
annual  appointment  of  the  judges.  Should  we  not  cherish  this  principle 
with  an  honest  pride,  a  filial  reverence,  and  not  cast  it  from  us,  as  a  weed, 
unwholesome  and  poisonous  to  liberty.  The  habeas  corpus  writ  was  not 
a  more  noble  and  efficient  invention  for  the  security  of  personal  liberty, 
than  this  was  for  the  security  of  liberty,  property  and  every  civil  right ; 
for  the  assurance  of  the  supremacy  of  the  Constitution  and  the  law  ;  for 
the  due  and  impartial  administration  of  justice  between  man  and  man,  as 
well  as  between  the  government  and  a  citizen.  I  have  not  traced  in  the 
subsequent  history  of  the  province,  the  operation  of  this  concession  to  the 
independence  of  the  judges.  My  object  is  only  to  show  that  this  tenure 
of  good  behaviour?  now  denounced  as  odious  and  aristocratical,  did  come 
from  the  people  themselves,  and  was  obtained  for  them  as  the  best  secu- 
rity of  their  rights  and  liberties. 

When  the  colonies  determined  on  a  final  separation  from  Great  Britain, 
and  made  their  declaration  accordingly,  Pennsylvania  found  it  necessary 
to  provide  for  herself  a  new  frame  of  government.  A  Convention  was 
called  and  organized  for  that  purpose,  and  in  the  latter  end  of  September, 
1776,  after  a  session  of  little  more  than  two  months,  a  foim  of  govern- 
ment was  agreed  upon  and  given  to  the  people.  This  has  been  called 
here,  (to  give  it  authority  it  is  presumed,)  Dr.  Franklin's  Constitution. 
He  was  the  president  of  the  convention.  It  is  certainly  true,  that  the 
judicial  tenure  of  good  behaviour  is  not  found  in  this  frame  of  govern- 
ment. Judges  were  appointed  for  seven  years ;  the  legislative  power  was 
vested  in  a  house  of  representatives,  and  the  executive  in  a  president 
and  council.  Justices  of  the  peace  were  elected  by  the  freeholder  of 
each  city  and  county,  and  no  justice  was  allowed  to  sit  in  the  general 
Assembly.  This  Constitution,  thus  formed  on  principles  that  are  now 
deemed  to  be  radically  erroneous  and  defective,  was  made  in  the  heat 
.and  struggle  of  a  revolution,  when  we  were  just  emerging  from  a  state  of 
colonial  dependence,  in  which  we  had  always  lived  and  lived  so  long, 
looking  to  the  parent  land  for  every  thing,  that  we  hardly  knew  what  sort 
of  government  would  be  required  for  a  free  people,  left  to  their  own  direc- 
tion in  the  management  of  their  affairs,  and  having  their  own  resources 
and  interests  in  their  own  hands.  Soon  after  the  termination  of  the  war 
we  began  to  understand  our  new  situation,  and  to  see  and  feel  the  neces- 
sity of  essential  changes  in  the  frame  of  our  government.  This  Consti- 
tution created  a  body,  called  **^Ac  council  of  censors,^*  who  were  vested 
with  the  power  to  call  a  convention,  to  amend  the  Constitution,  two- 
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thirds  of  the  whole  number  concurring.  This  council  was  to  meet  every 
seventh  year.  Their  first  meeting  was  held  in  November,  1783,  imme- 
diately after  the  termination  of  the  war.  A  committee  was  appointed  **  to 
report  those  articles  of  the  Constitution  which  are  materially  defective, 
and  absolutely  require  alteration  and  amendment,  and  to  report  the  altera- 
tions and  amendments."  I  will  refer  only  to  that  part  of  the  report  which 
relates  to  the  subject  we  are  considering.  It  is  thus — *»  that  by  the  said 
Constitution,  the  judges  of  the  supreme  court  are  to  be  commissioned  for 
seven  years  only,  and  are  removable  at  any  time  (for  misbehaviour)  by 
the  general  assembly.  Your  committee  conceive  the  said  Constitution 
to  be,  in  this  respect,  materially  defective.  1.  Not  only  because  the  lives 
and  property  of  the  citizens,  must,  in  a  great  degree,  depend  upon  the 
judges,  but  the  liberties  of  the  State  are  evidently  connected  with  their 
independence.  2.  Because  if  the  assembly  should  pass  an  unconstitu- 
tional law,  and  the  judges  have  virtue  enough  to  refuse  to  obey  it,  the 
same  assembly  could  instantly  remove  them,  3,  Because  at  the  close  of 
seven  years,  the  seats  of  the  judges  must  depend  on  the  will  of  the  coun- 
cil; wherefore,  the  judges  will,  naturally,  be  under  an  undue  bias,  in 
favour  of  those  upon  whose  will  their  commissions  are  to  depend."  The 
committee  recommend — "that  the  judges  of  the  supreme  court,  and  of 
the  respective  courts  of  common  pleas,  shall  have  fixed  salaries ;  shall 
be  appointed  and  commissioned  by  the  Governor,  and  shall  hold  their 
appointments  and  salaries  during  good  behaviour."  The  report  of  the 
committee  was  adopted  and  recommended  to  the  j^ople  by  a  majority 
of  the  council,  but  as  two  thirds  were  required  for  the  call  of  a  conven- 
tion, it  was  not  done  at  this  time.  Afterwards,  in  1789,  a  convention 
was  called,  in  a  manner  that  I,  on  a  former  occasion,  explained  to  the 
Convention,  and  the  present  Constitution  was  adopted.  I  have  shown 
that  this  was  the  clear  and  unequivocal  will  and  act  of  the  people  of 
Pennsylvania.  Here  we  find  the  independence  of  the  judges  provided 
for  in  the  manner  recommended  by  the  committee  of  the  council  of 
censors.  The  single  branch  of  the  Legislature  was  changed  for  a  senate 
and  house  of  representatives  ;  the  Executive  power  was  no  longer  vested 
in  president  and  council,  and  nobody  thinks  of  going  back  to  the  Con- 
stitution of  1776,  for  these  things.  The  judiciary  alone,  the  most 
powerless  for  evil  of  all  the  departments  of  government,  seems  to  be  a 
peculiar  object  of  the  rage  for  reform,  and  we  are  asked  to  retrogade  as 
to  that,  to  the  Constitution  of '1776. 

By  turning  to  the  minutes  of  the  Convention  of  1789,  we  shall  see 
that  on  the  question  between  a  judiciary  for  a  limited  term  and  during 
good  behaviour,  which  is  precisely  our  question,  the  vote  was  eight  for 
the  former,  and  fifty-six  for  the  latter.  This  is  something  for  us ;  it  is 
some  evidence  in  favour  of  the  tenure  we  advocate,  for  in  this  fifty-six 
there  were  men  of  both  parties,  men  who  were  then  and  are  now  held 
in  the  highest  respect  as  leaders  of  the  democratic  party ;  as  the  fathers 
of  the  democracy  of  Pennsylvania.  This  vote  was  on  a  preliminary 
question,  and  embraced  only  the  judges  of  the  supreme  court,  and  was 
taken  on  the  9th  of  December,  1789.  On  the  21st  of  the  same  month, 
the  draft  of  the  Constitution  was  reported,  extending  the  same  tenure  of 
good  behaviour  to  the  judges  of  the  common  pleas,  and  was  so  finally 
adopted.  An  attempt  was  made  to  render  the  judges  removeable  by  a 
majority  of  both  houses,  instead  of  two-thirds^  which  failed,  eight  only 
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voting  for  it.  This  is  something  to  show  that  the  jurists  and  statesmen 
of  that  day,  federalists  and  democrats,  and  the  people  of  Pennsylvania, 
looked  for  their  security,  for  the  faithful  administration  of  the  Constitu- 
tion and  the  laws,  in  an  independent  judiciary,  and  that  that  indepen- 
dence was  to  be  found  in  giving  the  judges  safety  and  permanency  in 
their  places,  against  any  and  every  power,  legislative,  executive  and 
popular,  while  they  behaved  themselves  well.  Good  behaviour  the 
tenure  with  fixed  salaries,  and  a  vote  for  their  removal,  either  on  an 
impeachment,  or  bv  address  of  two-thirds  of  both  branches. 

To  weaken  the  authority  derived  from  the  opinions  and  doings  of  the 
great  men,  and  true  patriots  who  made  this  Constitution,  we  have  been 
told,  that  the  two  youngest  men  of  this  Convention  know  more  of  the 
science  of  government  than  the  whole  body  of  the  Convention  of  1789. 
So  far  as  this  was  intended  as  a  personal  compliment  to  the  young  gen- 
tlemen alluded  to,  I  have  no  wish  to  interfere  with  it.  They  are 
probably  a  little  surprised  themselves  to  make  this  discovery;  it  is,  pro- 
bably, the  first  time  it  has  occurred  to  them.  As  to  one  of  them,  I  have 
been  accustomed  from  his  childhood  to  regard  him  with  feelings  of  the 
truest  kindness.  He  has  a  right  by  inheritance,  as  well  as  on  his  own 
account,  to  my  best  regard.  But  I  presume  this  observation  was  inten- 
ded as  an  argument,  and  as  such,  it  embraces  every  member  of  this 
Convention :  as  such  I  meet  it,  not  intending,  however,  to  institute  a  per- 
sonal comparison  between  the  naembers  of  this  and  of  that  Convention. 
Some  of  us  might  feel  a  little  awkward  in  such  an  experiment.  The  argu- 
ment is  founded  on  the  circumstance,  that  fifty  years  have  elapsed 
since  the  Constitution  was  made ;  that  these  have  been  years  of  great 
experience  and  trials  for  government. .  Now  if  this  argument  be  good 
as  applied  to  this  Constitution,  what  becomes  of  that  of  1776,  for  which 
our  reverence  has  been  claimed  as  the  government  of  Dr.  Franklin.  We 
are  more  than  sixty  year&-4n  advance  of  it ;  and  what  shall  we  say  of  the 
democratic  government  of  William  Penn,  which  is  one  hundred  and 
sixty  years  behind  us,  if  time  is  the  only  teacher  of  this  science  ?  As 
to  Bacon  and  Locke,  whose  opinions  have  heretofore  had  some  respect, 
they  are  thrown  at  an  immeasurable  distance  from  our  youngest  mem- 
bers, and  Aiistotle  and  Cicero  are  lost  in  darkness  and  ignorance.  Their 
stars,  hitherto  lights  of  the  world,  are  no  longer  visible  in  the  blaze  of 
knowledge  emanating  from  us,  and  every  one  of  us. 

If,  indeed,  I  look  to  the  great  events  that  have  passed  before  us,  since 
the  framing  of  our  Constitution,  I  am  lost,  not  in  any  conceit  of  my 
own  superiority,  but  in  admiration  of  the  wisdom,  foresight  and  patriot- 
ism of  the  makers,  who  have  so  beautifully  and  firmly  apportioned  the 
powers  of  the  government,  as  to  preserve  us  now  and  forever,  if  we 
hold  to  it,  from  the  wild,  merciless  and  sanguinary  tragedies  we  have 
witnessed,  under  the  names  of  liberty  and  the  people.  True  we  have 
lived  in  an  eventful  period ;  in  the  last  fifty  years  terrible  scenes  have 
been  enacted ;  awful  lessons  have  been  taught.  We  have  seen  a  people 
let  loose  from  all  the  restraints  of  law ;  abandoning  the  obligations  of 
religion  and  morality ;  of  every  human  virtue  and  kind  feeling.  We 
have  seen  that  when  thus  left  to  their  own  impulses  and  passions,  they 
will  darken  the  firmament  with  their  crimes,  and  flood  the  earth  with 
gore.  They  will  slaughter  thousands  for  pastime,  and  »*  drink  hot  blood" 
as  a  luxury. 
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To  have  liberty,  in  its  true  sense,  we  must  have  a  ffoverament  of 
laws,  made  by  the  representatives  of  the  people,  equal  and  jusi  to  all, 
had  strong  enough  to  keep  down  turbulent  and  dangerous  passions.  We 
have  seen  lamentable  proofs  of  the  necessity  of  such  restraints.  But 
tliey  have  been  additional,  rather  than  new  proofs  of  this  truth.  It  has 
been  so  from  the  be^nning.  Similar  scenes  have  been  enacted  on  the 
theatre  of  this  world,  a^ain  and  again,  the  same  lessons  taught  and  for- 
gotten. They  are  found  in  the  history  of  the  human  race,  in  the  nature 
of  man,  from  the  first  murder  in  Paradise  to  the  crimes  of  vesterdav. 
These  truths,  these  lessons  weie  as  well  known,  as  fully  appreciated, 
by  the  statesmen  and  jurists  of  1790,  as  they  are  now.  They  were 
known  to  the  learned  and  wise  of  fifty  years,  of  five  hundred,  of  a  thou- 
sand years  ajro.  They  were  proclaimed  in  their  writings ;  they  appear 
in  the  pagres  of  history.  The  insurrection  of  Massanielloy  was  a  French 
revolution  of  seven  days ;  and  remoter  times  furnish  many  such  ex- 
amples. 

But  are  the  study  and  knowledge  of  a  free  government  so  new  in  our 
country,  that  we  must  look  for  them  in  the  experience  of  the  last  few 
years?  Were  our  ancestors  ignorant  of  them,  and  may  we  claim  to 
treat  their  opinions  with  disregard  or  contempt  ?  I  pray  you,  sir,  to 
turn  to  the  essays,  the  remonstrances,  the  petitions  and  speeches  of  our 
American  patriots  antecedent  to  the  revolution,  and  during  it,  and  answer 
me  whether  the  principles  of  a  free  government,  of  rational,  safe,  consis- 
tent liberty  were  not  perfectly  known  to  them.  They  needed  not  the 
"bloody  insiiuclion"  of  the  P>ench  revolution;  nor  the  agitators  of 
reform  here  or  elsewhere,  to  inform  them.  I  proceed  with  my  eviJence 
in  favor  of  the  judicial  tenure  of  good  behaviour,  drawn  from  the  opinions 
and  acts  of  our  own  statesmen  and  patriots. 

The  Const ilui  ion  of  the  United  States  was  antecedent  in  point  of 
time  to  that  of  Pennsylvania,  but  is  founded  on  the  same  principle,  so 
far  as  they  could  be  applied  to  a  confederated  government,  and  is  the 
same  upon  the  subject  we  are  discussing.  The  members  of  that  Con- 
vention were  the  most  distinguished  men  drawn  from  ever}'  state  of  the 
Union  ;  men  who  had  long  enjoyed  and  eminently  deser^-ed  the  confi- 
dence of  the  people.  Many  of  them  had  proved  their  fidelity  and  ability 
through  the  revolutionary  contest.  Now  observe,  sir,  not  even  a 
proposal  was  made  in  that  Convention  for  judg:es  for  a  limited  period* 
These  assembled  patriots  and  jurists  received  it  as  a  political  axiom^ 
established  by  the  uniform  practice  of  one  hundred  and  fifty  years  in 
England — settled  and  continued  by  the  sense  of  the  American  peoplev 
that  the  tenure  of  the  office  of  a  judge  should  be  »*  during  {food  be- 
haviour." This  Constitution,  adopting  and  establishing  this  principle, 
was  submitted  to  the  Conventions  elected  by  the  people  in  every  state. 
You  know  it  met  with  a  strong  opposition  in  many  of  the  states,  of  the 
large  and  more  powerful  states.  It  had  ardent,  able,  and  persevering'. 
enemies,  seeking  for  objections  ;  particularly  popular  objections,  in  every 
artiele  and  line.  But  this  tenure  of  good  behaviour,  as  far  as  I  have 
been  able  to  discover,  teas  never  made  one  of  the  objections.  Certainly 
this  is  something ;  this  is  much  to  support  us  here  who  are  contending 
for  the  same  thing.  Certainly  we  may  say  that  this  should  inspire  our  op- 
ponents with  some  distrust  of  their  own  opinions,  from  whencesoever  they 
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may  have  derived  them.  Their  source  cannot  be  purer  or  more  worthy 
of  confidence.  They  should  hesitate  before  they  overthrow  a  great 
principle  thus  sustained  by  the  wisdom  and  experience  of  so  many  years, 
and  sanctioned  by  so  many  great  and  good  men.  Need  I  hesitate  to  say 
that  I  hold  the  judgment  of  the  one  hundred  men  who  put  their  names 
to  the  Constitutions  of  the  United  States  and  of  Pennsylvania,  after  a 
full  consultation,  deliberation,  and  discussion ;  a  judgment  afterwards 
affirmed  by  the  Conventions  of  the  States  after  a  second  examination 
and  deliberation,  to  have  an  authority  infinitely  higher  than  the  thought- 
less, tumultuous,  uninformed  resolutions  and  votes  of  a  popular  party 
meeting  in  any  city,  district,  or  neighborhood,  got  up,  perhaps,  for  some 
party  election  or  object,  and  deciding  without  examination  or  knowledge, 
excited  and  misled  by  the  clamorous  misrepresentations  of  designing, 
selfish,  and  party  politicians  ?  I  will  endeavor  to  follow  the  permanent, 
unchanging  light  of  the  truth,  and  not  these  inflamed  exhalations,  which 
live  but  an  hour,  and  deceive  and  mislead  while  they  do  live. 

I  will  proceed  with  examples  drawn  from  American  experience  and 
wisdom.     A  great  majority  of  the  States  have  adopted  the  judicial  tenure 
of  **  good  behaviour,"   and  I  believe  there    is   not  an  instance  where, 
after  trying  it,  any -State  has  gone  back  to  a  term  of  years.     If  we  shall 
now  do  it,  Pennsylvania  will  give  the  first  example  of  such  a  retrograde 
movement.     Not  more  than  six  or  seven  now  appoint  their  judges  for 
a  limited  number  of  years  ;  all  the  rest  either  appoint  them  during  good 
behaviour,  or  to  a  certain,  advanced  age  of  the  judge,  as  sixty  or  seventy 
years.     Of  the  latter  the  number  is  small,,  and  even  this  mode  although 
liable  to  many  objections,  preserves  the  principle  of  independence  as 
the    incumbent  cannot  look   to  a  re-appointment.     Those  States  who 
have  taken  the  term   for  years  are  among  the  new  ones ;  as  they  grow 
older  and  enlarge  their  experience  they  will   grow  wiser.     New  Jersey, 
I   admit  is   an  exception.     She  still   retains  her  Constitution  of  1776, 
and  the  judges  of  her  supieme  court  are  appointed  by  the  Legislature, 
in  joint  meeting,  every  seven  years.     The  Constitution  was  made,  like 
the  first  one  of  Pennsylvania,  during  the  revolution,  and  when  we  had 
not  much    experience  in   the  business  of  government.      It  has   many 
acknowledged  defects  and  various  conflicting  causes  and  interests  have 
prevented  a  revision  of  it.     I  am  sure  that  the  appointment  of  judges 
by  the  Legislature  for  a  term  of  years  is  not  considered  by  the  judicious 
men  of  that  State  as  a   wise  provision.     But  how  has   this  principle 
worked  in  New  Jersey.     A   recent  example  will  show.     You  know  of 
the  schism  in  the  society  of  Friends,  divided  into  two  parties,  usually 
denominated,   the   Orthodox   and   the  Hicksites.      The    latter   are  the 
most  numerous  in  New  Jersey.     Each  claims  to  be  of  the  true,  original 
Quaker   faith.     A  suit  was  brought   in  the  court    of  chancery  of  the 
State,  in  which  the  claims  of  these  parties  to  supremacy  were  directly 
or  indirectly  involved.     The  Governor,   who  is  ex-officio   chancellor, 
turned  the  case  over  to  two  judges  of  the  supieme  court,  he  having  been 
counsel  for  one  of  the  parties.  Chief  Justice  Ewing,  and  Judge  Drake. 
The  case  was  argued  by  the  first  counsel  of  the  State  with  great  leam- 
Mig  and  indefatigable  labour.     The  judges,  after  full  deliberation,  gave 
their  opinions  at  large,  in  favour  of  the  Orthordox,  on  the  question  im- 
mediately in  issue,  although,  I  believe  it  did  not  cover  all  the  questions 
raised  and  argued  by  the  counsel.     Whether  the  judgment  of  the  court 


298  PROCEEDINGS  AND  DEBATES, 

was  right  or  worn^  is  no  matter  of  inquiry.     No  man  lives   who  now 
doubts  or  who  has  ever  doubted,  that  tlie' opinions  of  the  judges,  were 
the  result  of  their  honest  and  conscientious  convictions  of  the   law  of 
the  case ;  no  man  has  accused,  or  would  venture  to  accuse  either  of  the 
judges  of  any  partiality,  feeling  or  interest  in  the  subject  in  controversy  ; 
of  any  impure  or   undue  bias  to    the   one   side  or  the  other.     What 
followed  ?     The  time  arrived  soon  after  when  the  commissions  of  these 
judges  were  to  be  submitted  to  the  Legislature  for  their  re- appointment. 
At  the  election  for  the  members  of  that  Legislature,  this  suit  and  the 
judgment  rendered   upon  it,  and  the  judges  who  rendered  the  judgment 
were  made  prominent  and  decisive  considerations  at  the  polls.     A  coali- 
tion was  said  to  have  been  made  between  the  Hicksite  Quakers  and  a 
political  party  in   the  State  of  mutual  support.     They  obtained  a  ma- 
jority in  the  Legislature.     What  was  the  consequence  to  Judge  Drake  ? 
He  was  turned  out  of  office  5  he  was  turned*  out  for  the  opinion  he  had 
given  in  the  honest  discharge  of  his  official  duty.     I  say  he  was  turned 
out  for  this  and  foi  nothing  else,  for  this  reason  has  been  openly  avowed 
by  some  of  those  who  did  the  foul  deed  ;  it  has  been  repeatedly  admit- 
ted and  asserted,  and  no  other  reason  has  ever  been  assigned  for  it, 
whatever  apologies  may  have  been   attempted.     Let  us  pursue  this  tale 
of  judicial  dependence  to  its  melancholy  end.     Judge  Drake  had  left  a 
respectable  and  independent  practice   at   the  bar  to  take  a  seat  on  the 
bench  of  the  supreme   court,  on  the  invitation  and  appointment  of  the 
Legislature  of  New  Jersey.     He  removed  from  the  county  of  his  residence 
to    a  more   central    position,  that    he   might    the   better    perform    the 
duties  of  his  office ;  he  performed  those  duties  for  seven  years  with  un- 
exceptionable learning,  fidelity,  diligence,  and  courtesy,  with   a  salary 
barely   competent  to   his   support.     He   was   a  father  of   an   amiable 
family  looking  to  him  for  support;  he  had  no  property  but  his   profes- 
sion.    At  the  end  of  seven  years,  when  he  was  entirely  cut  off  from  hi» 
practice  as  a  lawyer,  he  is  turned  adrift  to  get  his  bread  as  he  might, 
as  a  punishment,  as  a  retaliation  for  a  judgment  which  had  offended 
a  powerful  party  in  the  State.     The  sad  story  does  not  end  here.     He 
was  reduced  to  pecuniary  difficulties,  and,  since  we  have  been  here  in 
session,  I  have  seen  his  death  announced  in  the  middle  age  of  life,  the 
very  prime  of  his  usefulness.     If  I  am  not  misinformed   as  to  his  cir- 
cumstances and  sufferings,  his  death  may  be  attributed  to  mortification 
and  distress,  working  upon  a  delicate  frame  and  a  sensitive  mind.    I 
had  a  personal  knowledge  of  this  gentleman,  and  may  be  permitted  to 
pay  my  humble   tribute  to  his   memory  even  here.     He  was  a  man  of 
the  most  amiable  temper  and  deportment ;  a  lavvjj^er  of  undoubted  ability^ 
and  absolutely  without   the  suspicion  of   stain  or    reproach  upon  ius 
moral  or  official   integrity.     He  discharged  his  judicial  duties  with  s 
patient  and  unremitting  assiduity  ;  with  a  pure  and  undisturbed  impar- 
tiality.    Such  a  man,  such  a  judge  was  made  the  victim  of  an  angry  and 
disappointed  suitor,  and  the  term  for  years  was  the  means  by  which  they 
wreaked  their  vengeance  of  him. 

But  Chief  Justice  Ewing,  the  joint  offender,  what  became  of  him  t 
It  pleased  Heaven  to  take  him  off  before  the  meeting  of  this  potent 
Legislature.  He  died  of  cholera  a  few  weeks  before  their  meeting. 
Doubtless  he  would  have  shared  the  fate  of  his  colleague ;  it  has  been  so 
said  by  those  who  held  the  power.     And  why  should  he   not.     No 
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distinction  can  be  drawn  between  the  two  culprits  which  should  ha^e 
saved  him.  I  cannot  dismiss  this  honored  name  without  a  word  of 
respect.  If,  in  a  State  possessing  so  many  men  of  eminent  talents  and 
virtue  ;  so  many  lawyers  of  learning  and  integrity,  any  one  could  be 
said  to  be  first  in  public  estimation,  it  was  Chief  Justice  Ewing.  He 
was  a  man  of  retired,  studious  habits,  devoted  to  his  library  and  pro- 
fessional engagements,  mingling  little  with  the  gaieties  or  business  of 
the  world,  less  with  its  politics,  and  not  at  all  with  the  restless  and  intol- 
erant spirit  of  party  or  strife.  To  the  bench  of  the  supreme  court  of  hi& 
native  State,  he  brought  a  powerful  and  discriminating  understanding ;  a 
mind  richly  stored  with  various  learning  ;  a  profound  and  enlarged  knowl- 
edge of  the  law  ;  a  clear  head,  undisturbed  by  passion  or  impatience, 
and  a  heart  as  pure  as  man  can  have.  That  man  too  was  the  destined- 
victim  of  party  intolerance  and  the  *'  term  for  yearsJ*^  He  was  saved 
from  this  mortification  and  injustice  ;  the  State  was  saved  from  this  dis- 
grace by  his  lamented  death. 

On  motion  of  Mr.  Banes,  (Mr.  H.  having  yielded  the  floor,)  the  com- 
mittee rose,  reported  progress  and  obtained  leave  to  sit  again  ;  and, 

The  Convention  then  adjourned.  ^ 


MONDAY,  October  30,  1837. 

FIFTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  M 'Sherry  in  the  chair,  on  the  report  of  the  committee,  to  whom 
was  referred  the  fifth  article  of  the  Constitution. 

The  question  being  on  the  motion  of  Mr.  Woodward  to  amend  the 
report  by  striking  out  all  after  the  words,  **  section  second,"  and  insert- 
ing in  lieu  thereof  the  report  of  the  minority  of  the  committee. 

Mr.  HoPKiNsoN  resumed  his  remarks,  and  continued  as  follows : 

Rhode  Island  is  another  state,  in  which  judges  are  appointed  for  short 
terms.  But  where  a  chief  justice  is  paid  for  his  services  with  two  hun- 
dred and  fifty  dollars  a  year,  or  thereabouts,  the  judiciary  can  be  held  in 
Tery  little  estimation.  The  difficulty  should  be  to  get  any  lawyer,  even 
the  humblest,  to  take  the  oflUce,  and  I  should  presume  that  the  fear  of 
removal  would  never  be  an  objection  with  any  body. 

Let  me  finally,  on  this  part  of  the  case,  refer  you  to  the  opinions  of 
our  most  distinguished  statesmen  and  jurists,  as  expressed  in  their  wri- 
tings and  speeches.  I  must  content  myself  with  making  this  reference 
in  a  general  way.  A  citation  of  them  in  detail  would  require  more  of 
your  time  and  patience,  than  I  have  the  right  or  inclination  to  ask.    In 
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the  78th  number  of  the  Federalist,  the  judicial  office  is  most  ably  dis- 
cussed, and  the  tenure  of  good  behaviour  treated  as  a  conceded,  unques* 
tioned  principle. 

Thus  stands  the  question  as  before  us,  on  the  ground  of  precedent 
and  authority.  How  is  it  on  the  argument?  Here  we  find  more 
-difficulty,  the  difficulty  of  knowing  how  to  go  about  to  prove  by  argu- 
ment, what  we  have  been  accustomed  to  consider  as  an  admitted  truth; 
a  political  axiom  ;  a  postulate,  clear  and  self  evident.  No  one  has,  and 
I  presume  no  one  will,  venture  to  say,  that  the  judiciary  ought  not  to 
be  independent.  All  profess  to  want  competent,  efficient,  and  indepen- 
dent judges ;  all  feel  and  acknowledge  the  necessity  of  it,  and  agree  that 
without  it  there  can  be  no  liberty,  no  law,  no  safety  for  person  or  pro- 
perty. This  admission,  one  would  suppose,  would  carry  us  one  step 
farther ;  that  the  moie  independent  the  judges  are  made  of  external 
influence,  the  better ;  that  a  complete,  adsolule,  entire  independence  of 
such  influence,  is  the  desired  point  to  be  attained ;  that  any  thing  short 
of  this  is  an  evil,  a  defect  in  the  system.  When  I  speak  of  an  indepen- 
dent judge,  I  do  not  mean  an  arbitrary,  self-willed  creature,  confident  of 
his  own  infallibility  and  obstinate  in  his  will.  I  mean  that  the  judge  in 
declaring  the  law,  in  rendering  his  judgment  upon  every  case  submitted 
to  him,  in  his  opinions  of  the  fact  and  the  law,  shall  be  absolutely  free 
from  every  extraneous  bias,  from  every  pressure  of  interest,  fear,  or 
favor.  That  he  shall  know^  nothing,  think  of  nothing  but  the  case  as  it 
appears  on  the  evidence,  and  the  law  as  he  truly  and  conscientiously 
believes  it  to  be.  In  short,  that  in  performing  the  duties  of  his  oflice,  he 
shall  be  placed  beyond  the  reach  of  every  feeling  or  influence  of  fear  or 
favor,  of  any  benefit  or  injury  to  himself  on  the  one  side  or  the  other. 
He  is  to  apprehend  no  consequences  to  himself,  except  such  as  shall 
arise  from  his  own  good  or  ill  behaviour,  I  would  make  him  the 
arbiter  of  his  own  fate,  for  the  continuence  or  loss  of  his  ofiSce,  and  I 
would,  having  so  placed  him,  hold  him  to  a  strict  account.  Take  from 
him  the  temptations  to  be  dishonest  and  unjust,  which  might  assail 
human  infirmity  too  strongly,  and  then,  if  he  is  dishonest  and  unjust, 
he  has  no  apology ;  he  is  unworthy  and  corrupt,  and  no  one  will  lament 
his  fall  and  disgrace. 

The  policy  of  a  wise,  and  I  will  say  of  a  just  government,  will  be  not 
to  depend  upon  the  duty  of  a  judge  to  resist  temptations,  but  to  withdraw 
him  from  them.  Every  one  who  has  read  and  considered  the  infirmity 
of  human  nature,  will  believe,  that  he  cannot  prefer  a  more  necessary 
prayer  to  Heaven,  than  that  he  may  be  kept  from  temptation.  Ask  the 
ruined  speculator ;  the  frantic  and  beggared  gambler ;  the  disgraced  and 
emaciated  drunkard  ;  the  forger,  the  robber,  given  over  to  irrecoverable 
infamy,  what  brought  them  to  their  awful  fate?  They  will  answer, 
temptation.  Inquire  into  the  causes  of  the  fall  of  ambition ;  of  the 
dilapidations  of  virtue,  the  treach pries  of  friendship,  the  falsehood  and 
infidelity  of  love,  they  will  all  be  found  in  temptation, 

I  know  it  is  vauntingly  said,  it  had  been  repeated  again  and  again 
here,  that  if  a  judge  is  an  honest  man,  he  will  be  so,  whatever  may  be 
the  tenure  of  his  office.  This  is  truly  a  fine  sentiment ;  a  beautiful  and 
sublime  morality ;  but  is  it  found  or  founded  in  truth  and  experience  ? 
Let  the  man  who  would  ofier  this  argument  to  you,  who  would  impose 
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on  himself  with  it,  honestly  review  his  own  life,  and  say,  has  he  always 
acted  upon  it ;  has  he  carried  it  out  in  his  own  conduct — ^has  he  abided 
by  it  at  all  times,  and  under  all  circumstances  ?  If  he  bear  the  scrutiny ; 
if  he  flinch  not  under  the  trial,  I  hesitate  not  to  pronounce,  that  he  is 
the  best  and  purest  mortal  that  ever  lived.  This  convention  is  honored 
fcby  having  such  a  member  ;  we  are  all  honored  by  sitting  in  his  presence ; 
the  state  is  honored  by  such  a  citizen ;  human  nature  is  honored  by  the 
existence  of  such  a  man.  Let  him  stand  out,  that  I  may  behold  and  rev- 
erence the  prodigy.  Sir,  I  call  upon  every  man  who  hears  me,  who  now 
demands  this  exalted  integrity  in  a  judge,  to  look  to  himself,  yes  daily 
and  hourly,  even  here  in  the  discharge  of  the  most  solemn  and  important 
powers  and  duties  that  could  be  imposed  upon  him,  that  could  be 
entrusted  to  him,  let  him  answer,  does  he  never  feel  himself  touched  and 
drawn,  and  strongly  too,  by  the  temptation  of  popularity,  by  the  fear  of 
some  paper  or  party  in  his  district,  some  printer  or  demagogue  ?  Does 
he  always  look  fearlessly  and  steadily  to  the  question,  with  an  eye  that 
never  blinks;  and  a  heart  that  never  beats  with  anxiety  for  himself? 
Does  he  cast  no  look  behind  or  before ;  on  the  one  side  or  the  other,  to 
discover  the  consequences  to  himself;  to  serve  local  opinions  and  inter- 
ests, and  does  he  act,  in  every  vote,  as  he  would  act,  if  left  freely  to  the 
exercise  of  his  own  understanding  and  judgment?  Has  he  always  here 
and  elsewhere  been  willing  to  surrender  his  petty  objects  of  ambition ; 
his  hopes  of  a  'squireship,  or  a  seat  in  the  house  of  assembly,  to  his 
strict  sense  of  right  and  wrong  ?  Before  gentlemen  ask  of  judges  to  raise 
themselves  far  above  the  ordinary  standard  of  human  virtue,  let  them  be 
assured  that  they  have  come  up  to  it.  Sir,  the  man  has  never  lived, 
who  can  lay  his  hand  on  his  heart  and  say,  in  the  presence  of  his  God, 
the  searcher  of  that  heart,  that  he  has  never  been  drawn  from  his  duty 
by  the  seductions  of  pleasure,  or  the  temptations  of  interest.  I  know 
not  by  what  rule  of  morality,  justice  or  conscience,  one  public  function- 
ary may  look  with  a  keen  and  eagle  eye  to  his  popularity  and  pursuit, 
in  the  discharge  of  his  duties,  while  you  demand  from  another,  that  he 
shall  walk  without  halting^  or  deviation,  on  the  line  of  the  purest  integrity 
and  self-denial,  even  to  the  extremities  of  distress  and  ruin.  I  know 
that,  in  the  case  I  have  put  of  a  representative,  he  endeavors  to 
shield  himself  from  his  own  reproaches  by  pretending  an  obedience  to 
the  will  of  the  people^  the  flattering  unction  with  which  such  offenders 
against  their  own  consci^ices  try  to  justify  or  soften  the  offence,  and 
heal  the  wound.  But  if  any  one  of  them  will  look  honestly  into  his 
own  bosom,  he  will  find  self  there,  riding  on  the  backs  of  the  people. 
While  you  must  have  men  for  judges,  do  not  require  of  them  to  be 
angels  ;  and  even  they  might  fall ;  and  if  they  fall  not,  they  would  be 
soiled  by  the  breath  of  party  calumny,  or  struck  by  the  hand  of  some 
resentful  enemy. 

No  wise  and  just  man  in  his  private  dealings  ;  no  wise  and  just 
government  in  the  administration  of  its  affairs,  will  expose,  unnecessatily, 
those  whose  faithful  services  are  required,  to  the  dangers  of  temptation : 
but  will  guard  them  as  much  as  possible,  from  every  inducement  and 
apology  to  be  false  to  their  trust.  Let  me  present  to  you  a  judge,  truly 
and  honestly  inclined ;  willing  and  wishing  to  do  his  duty,  with  an 
ordinary  share  of  firmness.  His  commission  is  about  to  expire;  he 
is  to  look  to  those  who  hold  the  power  in  their  hands  for  his  office. 
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for  his  bread.     A  cause  comes   before  him   embracing  political  inte- 
rests and   feelings,   perhaps  directly,  or   indirectly  in   the    person   of 
some  favorite   leader  of  the  predominant   party    in   the    state,  which 
party  has  offices  and  honors   at  its   disposal.     Is   it   not    asking  too 
much  of  a  judge,  in  such  a  situation,  to  have  no  bias,  no  fear  of  the 
result ;  that  he  shall  not  for  a  moment  turn  his  eyes  from  the  cause 
and  its  merits  to  himself,  his  home,  and  his  dependent  family  ?     Do  not 
ask  it.     I  do  not  speak  of  a  case  of  clear,  unmitigated  partiality  and 
corruption— of  undeniable  and  palpable  wrong.     Few  cases  are  so  bald 
as  this  ;  there  are  few  in  which  plausible  reasons  may  not  be  found  for 
the  worse  cause,  and  if  you  will  put  the  ingenuity  of  your  judge  to  the 
trial,  he  may  be  most  unjust  in  his  decision  and  maintain  the  appearance 
of  right.     Put  him  not  under  the  difficulty  of  choosing  between  his  own 
injury  and  that  of  a  suitor.     Look  about  you — do  you  not  see  daily,  in 
the  private  transactions  of  them  ;  in  the  dealings  of  debtors  and  creditors, 
that  conscience  is  hard  pressed  by  poverty  ^  that  duty  trembles  and 
falters  before  approaching  want  and  distress  ?     May  he  not  remember  the 
fate  of  Judge  Drake,  and  endeavor  to  avert  it  from  himself?     May  he  not 
remember  the   portentous   question   of  Cromwell,   **  Who   made   you 
judges  ?"  and  ask,  will  not  an  offended  Governor  put  the  same  inquiry  to 
him  ?     I  say,"  sir,  to  expect  of  any  man,  that,  to  protect  some  obscure 
individual,  without  power  or  influence,  from  injustice  and  wrong,  a  judge 
will  bring  himself  and  his  family  to  want,  when  he  may  find  a  shelter  for 
himself  and  them  by  taxing  his  ingenuity,  to  make  '*  the  worse  appear 
the  better  cause,"  is  as  unjust  as  it  is  unwise.     Before  you  %?k  this,  be 
assured  that  you  can  truly  say,  you  would  stand  the  trial  without  waver- 
ing.    If  any  man,  wrapped  in  his  own  conceit,  and  intolerant  to  human 
infirmity,  will  say  that  he  is  above  the  power  of  temptation,  I  say  to  him, 
he  is  a  fool  or  a  hypocrite. 

As  I  am  now  opening  the  subject  of  this  debate,  in  performance  of 
my  duty  as  chairman  of  the  committee  on  the  judiciary,  I  cannot  antici- 
pate the  arguments  that  may  be  brought  to  oppose  my  principles,  and 
support  the  report  of  the  minority  in  favor  of  a  tenure  for  a  limited 
term  of  years.  Some  suggestions,  however,  have  from  time  to  time, 
fallen  from  members  in  the  discussion  of  other  subjects,  which  apply  to 
that  now  under  consideration.     I  will  briefly  notice  them. 

We  have  heard  of  **  pledges  and  promises,"  made  by  delegates  to 
some  powers  or  persons  at  home,  by  which  they  feel  themselves  to  be 
bound  here,  whatever  may  be  their  own  convictions  and  opinions ;  I  am 
free  to  say,  that  I  hold  all  such  promises  and  pledges  to  be  rash,  un- 
warranted, and  unbecoming  an  upright  and  independent  representative 
of  the  people.     We  come  into  this  assembly  from  different  parts  of  the 
state ;  we  have  been  sent  here  to  consult  together  and  then  to  decide 
and  adopt  that  which  the  good  of  the  commonwealth  demands  of  ua.     I 
have  never  given,  or  been  asked  to  give  any  such  promise  or  pledge ;  I 
have  never  been  asked  to  bind  my  conscience  or  judgni3nt  to  auy  thing 
by  anticipation,  and  I  would  not  thus  bind  myself  to  do,  perhaps,  what 
1  know  to  be  wrong  and  injurious  to  the  country,  at  the  bidding  of  any 
man  or  set  of  men.     If  the  people  have  confidence  in  me,  let  them 
trust  me  ;  if  they  have  not,  they  ought  not  to  make  me  their  representa- 
tive.    This  is  for  myself,     I  do  not  question  the  principles  or  motive* 
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of  any  one  who  thinks  he  is  bound  to  a  different  course.  As  to  the 
pledges  and  promises  of  the  delegates  in  this  convention :  I  will  not 
doubt  that  when  they  were  given,  it  was  done  in  good  faith,  and  the 
vote  promised  was  in  full  accordance  with  the  opinions  of  the  delegate 
at  the  time.  That  he  did  not  promise  to  do  that  which  he  believed  then 
to  be  wrong  and  against  the  true  interests  of  his  country.  But  what 
has  brought  these  gentlemen  here  ?  Are  all  our  consultations,  our  delib- 
-erations,  our  debatings,  mere  useless  forms  and  mockeries  ?  Are  they 
to  be  terminated  by  a  vote  settled  immovably,  many  months  ago,  before 
we  had  spoken  to  or  seen  each  other?  The  money  of  the  state  and 
our  time  are  expended  without  any  good  purpose  or  end,  if  this  be  the 
case.  We  might,  in  a  few  days,  have  severally  given  in  our  pledges 
aud  promises,  and  the  business  would  have  been  at  once  settled  accord- 
ing to  them.  No,  sir,  this  is  not  the  degraded  situation  of  the  members 
of  this  Convention,  Heaven  forbid  that  it  should  be.  We  are  here,  I 
repeat,  to  consult  together  respecting  great  objects  of  public  weal.  We 
bring  various  opinions  and  various  information  from  different  parts  of  the 
state.  It  is  our  duty  to  compare  them,  to  weigh  them  ;  to  hear  each  other 
in  a  spirit  of  candor  and  honesty,  to  receive  the  lights  we  may  impart  to 
each  other,  and  to  yield  to  the  convictions  that  are  approved  by  conscience 
and  truth,  after  such  deliberate  examinations  of  every  subject  submitted 
to  us.  Let  me  suppose  that  any  one  of  you  came  to  this  assembly,  with 
the  preconceived  opinion,  honestly  entertained,  that  the  judicial  tenuae 
ought  to  be  for  a  term  of  years ;  that  such  was  the  opinion  of  the  people 
around  him  at  home,  and  that  therefore,  he  promised  them,  that  he  would 
in  this  convention  give  his  support  and  vote  for  that  tenure.  Let  us 
proceed  a  step  farther,  and  suppose,  that  this  same  delegate  after  having 
listened  to  the  argument  of  this  question,  should  be  clearly  convinced  that 
he  was  in  an  error ;  that  his  opinion  had  been  formed  on  short-sighted 
views,  that  they  stand  on  narrow  ground,  and  not  on  the  broad  basis  of 
the  general  welfare  ;  that  it  was  rash  and  unadvised  ;  that  he  owed  it  to 
himself,  to  his  honor  and  conscience,  to  his  country  and  her  dearest 
interests  to  retract  that  opinion ;  can  any  honest  man,  any  one  who 
deserves  the  name  of  a  patriot,  hesitate  to  say  what  he  ought  to  do  in  such 
circumstances?  To  hold  himself  to  such  a  promise,  would  be  to  make 
himself  the  slave  of  others,  to  be  more  degraded  than  a  galley  slave,  for 
he,  while  he  tugs  at  the  oar,  while  his  limbs  are  fettered  and  bound,  and 
his  back  lacerated  with  stripes,  he  has  a  free  mind,  his  opinions  are  free, 
his  conscience  is  unscarred.  As  to  the  gentlemen,  who,  after  hearing  the 
argument,  and  deliberately  reflecting  upon  the  whole  subject,  in  all  its 
bearings  and  consequences,  shall  still  believe  of  themselves,  and  for 
themselves  that  the  judicial  tenure  ought  to  be  reduced  to  a  term  of  years, 
I  shall  hold  them  and  their  opinions  in  the  lespect  which  is  always  due 
to  honorable  men,  even  when  we  think  they  are  laboring  in  an  error. 
Not  so  of  those,  if  there  be  any  such,  who  will  repudiate  their  own  judg- 
ment, and  violate  their  consciences  in  the  performance  of  premature 
promises,  '*  more  honored  in  the  breach  than  the  observance."  *  Let  us 
follow  one  of  these  delegates,  I  repeat  if  there  be  one,  to  his  home,  and 
in  giving  an  account  of  his  doings  here,  he  should  say  to  the  people,  by 
way  of  recommendii^.g  himself  to  them,  I  have  carried  into  effect,  I  have 
put  into  your  fundamental  laws,  the  principle  and  opinions  that  you  arid 
1  entertained  before  I  went  to  tlie  Convention;  but  I  must  tell  you,  and 
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this  is  my  great  merit,  and  shows  my  submission  to  your  will,  that  I 
was  entirely  convinced  that  our  opinion  was  wrong;   that  your    true 
interests  and  those  of  the  Commonwealth  demanded  of  me  a  different 
action.     What  would  your  constituents,  honest  and  intelligent  lovers  of 
their  country,  reply  to  you  ?     They  would  tell  you  that  you  had  dishon- 
estly inflicted  an  injury  on  them  and  the  Commonwealth;  that  you  had 
violated  your  duty.     They  would  say,  we  delegated  you  as  our  represen- 
tative  to   go   and   set  in   the  great  council  of  the   people;   to   obtain 
information  which  we  had  not,  to  have  the  means  of  forming  correct 
opinions  which  we  had  not.     We  will  trust  you  no  more.     Never  again 
will  we  commit  ourselves  and  our  interests  to  a  senseless  automaton,  a 
thing  that  acts  without  thinking,  and  decides  without  hearing.     You  may 
have  followed  the  letter,  but  not  the  spirit  of  our  will.     You  have  aban- 
doned our  dearest  interests  by  a  blind  submission  to  an  unadvised  opinion. 
which  your  own  better  instructed  judgment  rejected  j  you  have  betrayed 
your  trust  hy  fearing  to  do  your  duty.     It  is  true  your  fault  began  in  our 
error,  but  you  had  the  means  of  correcting  it,  and  still  persevered  in  it. 
Rather  let  the  delegate  who  is  trammelled  with  these  promises  and  pledges 
go  back  to  his  constituents  ;  tell  them  the  truth  of  the  case,  confess  to 
them   that  he   has    changed    his    opinion,   and   explain    to   them    the 
reasons  of  it.     Let  him  trust  to   their  good  sense,  their  justice,  their 
generosity,  their  ready  apprehension  of  what  is  right,  when  it  is  fairly  put 
before  them. 

Why  do  I  see  assembled  in  this  hall  men  distinguished  for  talents,  for 
their  private  and  public  worth,  for  the  confidence  the  people  have  in  them, 
and  which  they  have  earned  by  their  virtues  and  services  ?  If  they  are 
to  play  so  poor  a  part ;  if  they  are  to  have  neither  will,  nor  vote,  nor 
speech,  nor  action  of  their  own,  any  inferior  agents  could  have  performed 
the  low  and  degraded  duties  of  bounden  slaves. 

In  the  beginning  of  our  session  these  annunciations  of  the  vnll  of  the 
people,  had  something  imposing  in  them,  especially  to  one  not  accus* 
tomed  to  hear  them  pronounced  with  so  much  authority?     When  we 
heard  respectable  gentlemen  solemnly  declare,  as  of  their  own  personal 
knowledge,  the  will  and  wishes  of  the  people,  we  could  not  but  feel  the 
impression  of  such  declarations  from  such  a  source.     The  will  of  the 
people  of  Pennsylvania!     Who  could  put  himself  in  opposition  to  it? 
But  this  cry  has  been  repeated  so  often  ;  it  has  come  forth  on  such  petty 
questions  and  occasions,  that  it  has  lost  its  potency  ;  it  has,  indeed,  if  I 
may  say  so,  become  almost  ridiculous.     Scarcely  a  proposition  or  opinion 
has  been  offered  to  us,  that  it  was  not  backed  and  vouched  by  the  will  of 
the  people.     That  great  power  has  not  been  reserved  for  great  principles, 
but  if  the  question  was,  whether  the  general  election  should  be  held  on 
the  second  or  third  Tuesday  of  October,  th«  will  of  the  people  was  brought 
down  -to  decide  it.     This  is  nonsense.     As  to  myself,  I  know  of  no  will 
of  the  people  but  this — that  every  representative  of  the  people  here  shall 
do  his  duty  faithfully  and  fearlessly,  according  to  his  own  calm,  unbiassed 
judgment  and  true  conscience.     If  they  have  any  other  will,  repugnant  to 
this  (which  I  do  not  believe)  I  am  not  their  servant  to  do  their  work* 
Shall  I  lay  myself  a  voluntary,  bounden  slave  at  the  feet  of  other  men 
like  myself.     Shall  I  surrender  my  conscience,  my  honor,  my  soul  to 
those,  who  owe  no  responsibility  to  me  or  to  any  one  for  the  consequences 
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X)f  their  commands,  but  leave  me  to  answer  not  only  to  myself,  but  to  the 
country  for  all  that  may  ensue.  Is  this  to  be  a  freeman  or  the  represen- 
tative of  freemen  ?  It  is  incomprehensible  to  me,  tnat  gentlemen,  who 
•cherish  this  anxious,  tender  care  and  concern  for  the  freedom  of  others, 
should  have  so  little  regard  for  their  own.  But  let  us  not  be  deceived  ; 
we  are  not.  Let  us  search  into  this  humble  devotion  to  the  people,  and 
shall  we  not  find  it  neither  more  nor  less  than  a  devotion  to  a  party,  and 
pursued  one  step  farther,  will  it  not  be  found  to  end  in  the  patriot  himself^ 
in  some  selfish,  personal  object  of  ambition  or  gain? 

It  has  been  urged  from  several  quarters  of  the  house,  that  the  cry  of  the 
people  is  against  **  life  offices, ^^  that  they  will  have  no  life  office  in  the 
Constitution.  Nor  is  there  any  such  ;  the  judicial  tenure  is  not  declared 
to  be  for  life,  but  "during  the  good  behaviour'*  of  the  judge !  It  can, 
therefore,  be  a  life  office  only  on  the  contingency  and  condition  that  he 
shall  behave  well  during  his  life.  Does  any  one  object  to  this  ?  Is  any 
one  desirous  that  a  judge  shall  not  behave  well,  because  thereby  he  will 
have  his  life  in  his  office.  If  a  judge  discharge  his  duties  faithfully  and 
diligently,  he  cannot  be  removed  ;  if  he  does  not  he  may  be  removed. 
This  is  the  life  office,  and  every  good  man  must  desire  that  every  judge 
may  thus  make  his  office  continue  during  his  life.  But  this  name  is  given 
to  this  tenure  to  bring  odium  and  distrust  upon  it.  I  well  know,  sir,  the 
potency  of  names  and  phrases  upon  the  public  prejudices  and  passions. 
Parties  have  their  watchwords,  and  soldiers  their  battle  cry.  They  are 
given  to  them  by  their  leaders,  the  rank  and  file  repeat  them,  shout  them, 
without  knowing  or  inquiring  their  meaning,  or  caring  whether  they  have 
any  or  not.  No  popery  kept  nearly  one  half  of  the  people  of  Great 
Britain,  a  brave  and  generous  race,  inhabiting  a  fertile  soil  and  a  genial 
fiky,  under  a  galling,  degrading  oppression,  suffering  under  intolerable 
penalties  and  disabilities  for  more  than  a  century.  Ireland  has  smarted 
and  groaned,  has  been  kept  miserable  and  poor,  by  the  power  of  an 
unmeaning  phrase.  The  same  senseless  cry  of  no  popery,  under  th# 
instigation  of  Lord  George  Gordon,  made  the  mob  of  London  frantic,  and 
led  them  on  to  deeds  of  blood  and  conflagrations  of  incalculable  mischief. 
.Aristocrats  was  the  murder  cry  of  revolutionary  France,  and  neither  age 
or  sex,  virtue  or  innocence  could  save  the  victim,  when  popular  fury  or 
private  revenge  had  fixed  upon  him  this  dreaded  appellation.  Sir,  we  have 
seen,  we  even  now  see,  the  power  of  a  name  in  these  United  States. 
Need  I  fear  to  say,  that  the  name  of  a  Federalist,  without  farther  inquiry 
into  the  characiter  or  principles  of  the  man,  has  excluded  some  of  the  best 
and  wisest,  and  truest  men  of  our  country  from  every  public  trust,  and 
has  even  made  them  objects  almost  of  abhorrence  to  the  mass  of  the 
people.  I  am,  and  always  have  been  one  of  this  persecuted,  despised 
party.  There  are,  it  is  true,  but  few  of  us  left,  but  we  may  claim  to  be 
sincere  at  least,  for  we  have  had  a  long  and  severe  trial,  when,  perhaps, 
we  might  have  been  taken  into  favor  by  abandoning  our  principles.  I 
began  with  the  administration  of  Washington  ;  I  was  and  am  a  federalist 
of  that  day  and  school.  I  have  never  changed,  because  I  have  as  yet 
seen  nothing  better.  I  am  one  of  the  fragments,  an  unimportant  one  now 
and  always,  of  that  broken  and  scattered  party  ;  but  it  cannot  be  said  of  me, 
(as  Mr.  Jefferson  pleasantly  remarked  of  a  Virginia  member  of  Con- 
gress) that  I  am  the  residuary  legatee  of  the  federalism  of  Pennsylvania, 
for  1  think  I  see  some  sixteen  or  eighteen  good  and  honest  faces  here, 
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who  will  not  deny  the  federal  faith  that  is  in  them.  The  appearance  of 
such  men  in  this  place,  affords  a  gratifying  evidence  that  the  odium 
which  has  so  long  overwhelmed  them  is  wearing  out.  On  this  subject  I 
will  beg  leave  to  say,  that,  in  my  opinion,  the  government  of  these 
United  States,  never  has  been,  and  never  can  be  successfully  administ^ 
ed  on  any  other  than  federal  principles,  which  were  the  spirit  of  its 
life,  infused  into  it  by  those  who  made  and  best  understood  it.  This 
was  particularly  manifested  in  the  late  war  with  Great  Britain,  and  in 
the  late  disturbance  in  South  Carolina.  How  was  nullification  put 
down  there  ?  By  a  proclamation  from  the  President  which  was  federal, 
yes,  extremely  federal,  I  think  that  tlie  whole  struggle  of  the  parties 
which  began  in  the  first  administration,  has  ended  in  the  triumph  •f  the- 
principles  of  one  of  them  and  the  men  of  the  othei. 

I  confess,  sir,  that  I  am  departing,  it  shall  not  be  much  longer,  from 
the  question  before   you,   to   which  I  have  endeavored,  and  I  believe 
with  success,  strictly  to  adhere.     But  I  cannot  look  back  to  the  bright 
days  and  palmy  state  of  our  republic  under  the  administration  of  Was/h 
ington,  without  feeling  something  of  the  spirit  of  those  times,  and 
recurring  to  their  high  and  pure  principles.     Let  me  offend  the  feelings 
and  opinions  of  no  man.     I  mean  it  not.     I  mean  to  draw  no  comparison 
or  contrasts — Washington  !     You  have  seen  the  attempts  of  the  painter 
and  sculptor  to  represent  his  image  ;  you  have  read  of  his  achievements, 
his  virtues,  his  actions,  and  his  greatness  on  the  pages  of  history,  and  in 
oft  repeated  eulogies  in  prose  and  verse,  in  public  speeches,  and  private 
letters  from  the  most  distinguished  men  of  Europe,  as  well  as  of  his  own 
country,  but  I  tell  you  in  the  sobriety  of  truth,  that  none  can  have  a  foil 
conception  of  that  wonderful  man,  who  have  not  beheld  him  as  he  was. 
I  have  seen  him  standing  before  the  assembled  representatives  of  the 
people  of  these  United  States.     I  have  heard  him  make  his  communica^ 
lions  to  them,  with  that  calm  and  quiet  dignity,  that  power  of  virtue  and 
truth,  which  were  peculiarly  his  own.     The  kings  of  the  earth  might  fed 
humble  before  that  President  of  our  lepublic,  when  thus  discharging  hii 
high  functions.     An  English  nobleman,  and  a  proud   one  too,  (Lord 
Erskine,)  wrote  to  him  thus — "I  have  taken  the  liberty  to  introduce  your 
august  and  immortal  name  in  a  short  sentence,  which  will  be  found  in  the 
book  I  send  you.     I  have  a  large  acquaintance  among  the  most  valuable 
and  exalted  classes  of  men  ;  but  you  are  the  only  human  being  for  whom 
I  ever  fell  an  awful  reverence.     I  sincerely  pray  God  to  grant  a  long  and 
serene  evening  to  a  life  so  gloriously  devoted  to  the  universal  happiness 
of  the  world."     This  was  written  in  March,  1795. 

Such  was  the  reverence  paid  to  your  Washington  by  strangers  ;  Is  it 
here  only,  in  his  own  country,  by  his  own  countrymen,  that  his  name 
and  authority  shall  go  for  nothing ;  that  a  constitutional  piinciple  sanc- 
tioned by  that  name  and  authority  shall  be  denounced  and  banted 
down,  as  hostile  to  the  liberties  of  the  people  ?  Such  is  not  my  remem- 
brance ;  such  is  not  my  vcnciation  for  him.  I  would  not  exchange  my 
personal  knowledge,  my  bright  and  proud  recollections  of  Washington 
and  the  great  men  of  his  time,  honored  and  trusted  by  him,  for  die 
youth  and  all  the  glowing  prospects  and  anticipations  of  the  youngest 
politician  of  this  body.  The  anticipations  of  a  politician !  What  are 
they  ?    Delusions,  disappointments,  mockeries — ^all.     Let   those   who 
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are  now  sailing*  on  the  swelling  sea  of  popularity,  with  flowing  canvass 
and  favoring  gales,  with  the  desired  port  in  view,  but  look  at  tht 
wrecks  and  ruins  that  lie  on  that  perilous  coast;  promises  broken, 
friends  betrayed,  principles  abandoned,  and  the  hope  lost  for  which  all 
these  sacrifices  were  made.  If,  perchance,  he  reach  the  shore,  is  he 
safe  ?  does  he  stand  on  firm  ground  ?  By  no  means  ;  he  totters  on  a 
moving  sand,  and  is  carried  oS*  by  the  next  swell  of  the  tide  that  took 
him  there.  Let  those  who  are  chanting  paeans  to  the  power  and  infel« 
libility  of  the  people— beware.  The  hour  may  be  approaching  whea 
they  will  fall,  as  hundreds  have  done  before  them,  under  the  justice, 
the  ingratitude,  or  the  fickleness  of  the  same  people.  I  have  seen 
many  successions,  at  short  intervals,  of  these  men  of  the  people, 
these  popular  leaders,  passing  from  insignificance  to  power,  and  back 
again  from  power  to  insignificance.  They  were  heard  of  no  more,  for 
a  fallen  politician  is  extinguished.  If  it  were  proper,  I  could  bring  to 
your  recollection  names  which  were  omnipotent  over  the  spirit  of  party, 
who  held  the  wand  of  Prospero,  to  raise  or  allay  the  storm,  who  seemed 
to  hold  their  power  so  surely,  so  firmly,  that  no  time  or  accident  could 
impair  it,  after  running  a  brief  race,  supplanted  by  some  new  favorite, 
rejected  and  scorned.  Closing  their  lives  in  poverty  and  neglect,  they 
now  lie  in  forgotten  graves.  I  have  known  them  repent  their  folly  in 
bitter  lamentations,  not  unmixed  with  lemorse  at  the  sacrifice  of  their 
integrity.  There  are  doubtless  some  of  you,  who  now  hear  me, 
who  have  witnessed,  as  I  hafVe  done,  the  rise  and  fall  of  these  favorites 
of  the  people.  You  have  seen  them  ascending  slowly  and  painfully, 
with  incessant  labor  and  trembling  anxiety,  to  the  desired  eminence ; 
resorting  to  all  the  arts  of  low  intrigue,  and  falsely  flattering  the  pride, 
the  folly,  the  very  vices  of  the  people.  How  hollow  and  hypocritical 
was  this  adulation ;  how  contemptible  this  selfrdegradation !  After  a  short 
and  precarious  possession  of  their  power,  you  have  seen  them  falling 
suddenly  from  their  **  high  estate,"  never  to  hope  again.  Some  of  these 
demigods,  who  have  swayed  the  destinies  of  the  Commonwealth,  are, 
even  now,  living  powerless  and  obscure.  What  is  their  greatness  now  ? 
*•  A  tale  told  by  an  idiot." 

We  have  been  repeatedly  and  earnestly  assured  that  it  is  the  will  of  the 
people  that  the  Constitution  should  be  amended,  changed  in  some* 
thing,  and  every  one  assumes  that  that  something  is  just  what  he  bap* 
pens  to  want.  I  ask,  what  is  the  proof  that  this  is  the  wish  of  the 
people?  I  mean  of  the  people  of  Pennsylvania,  in  any  proper  sense 
of  the  phrase.  Are  gentlemen  sure  they  do  not  mistake  and  substitute 
*^for  this  opinion,  the  wishes  of  the  little  knot  of  politicians  who  direct 
the  aflfairs  of  their  village,  or  neighborhood  ?  Can  one  of  them  on  any 
direct,  satisfactory  proof,  answer  even  for  his  own  county  on  any  one 
specific  proposition  or  amendment  ?  Let  him  show  his  proof  here, 
that  we  may  judge  of  it,  that  we  may  see  if  it  warrants  his  conclusion. 
On  this  subject  of  the  judiciary,  not  a  petition  has  been  laid  on  our 
table ;  in  no  audible,  distinct  manner  have  the  people  spoken  to  us  about 
it ;  but  we  are  left  to  the  vague  conjectures,  for  they  are  no  more,  of  gen- 
tlemen, drawn  from  sources  and  founded  on  evidence  they  can  neither 
produce  nor  explain.  But  we  have  been  told  that  the  call  of  the  Con- 
vention, our  existence  here,  is  a  proof  that  the  people  require  changes 
in  the  Constitution.      If  this  were  even  so,  the  important  question 
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lemains,  what  changes  do  they  want  ?  Would  they  have  every  thing 
changed  ?  Do  they  wish  to  break  up  the  foundations  of  their  govern- 
ment, and  raise  another  on  new  principles  ?  The  argument  is  too  gen- 
eral ;  it  gains  nothing  for  its  advocate  unless  it  can  be  brought  down  to 
some  specfiic  amendment.  Now,  let  it  be  granted  that  the  vote  for  the 
Convention  should  satisfy  us  that  there  is  a  majority  of  the  people  for 
amendments  to  the  Constitution,  yet  is  it  not  obvious  that  there  may 
not  be  a  majority  of  any  one  of  those  proposed  ?  Some  may  have  de- 
sired reform  in  the  legislative  department,  some  in  the  executive,  and 
others  in  the  judiciary;  but  a  majority  may  not  have  agreed  on  any  one 
point,  either  as  to  the  department  to  be  reformed,  or  the  changes  to  be 
aaade  in  them.  If  the  vote  for  the  call  of  the  Convention  is  the  evidence 
of  the  wishes  of  the  people  respecting  a  reform  of  the  Constitution, 
what  will  the  delegates  (who  profess  to  be  reformers)  from  Berks  county 
say,  where  there  was  a  majority  of  about  three  thousand  against  the 
Convention;  of  Northampton,  where  the  majority  was  nearly  two  thou- 
sand, and  so  of  other  counties.  But  the  serious  truth  of  this  matter  is, 
^at  the  call  of  the  Convention  proves  nothing,  either  for  amendments 
in  the  generals,  or  for  any  particular  amendment.  The  utmost  con- 
sequence that  can  be  f\iirly  deduced  from  it  is,  that  after  an  experiment  of 
nearly  fifty  years  of  their  government  it  was  thought  that  a  revision  of  it 
might  be  expedient ;  that  experience  might  suggest  some  beneficial 
changes,  or  might  have  satisfied  us  that  none  are  necessary  ;  and  we 
should  act  or  forbe:ir  to  act  upon  it  accordingly.  We  may  be  said 
to  be  a  grand  inquest  inquiring  for  the  Commonwealth,  whether  its  form 
of  government  require?  change  or  not.  It  is  our  duty  fairly  and  impair 
tially  to  inquire  and  decide,  and  make  our  presentment  to  the  people 
as  in  onr  judgments  and  consciences,  justice  and  truth  require.  To  say 
that  because  this  power  is  delegated  to  us  we  must  therefore  propoM 
changes,  that  we  must  therefore  believe  the  people  have  resolved  that 
the  Constitution  is  defective,  and  that  we  must  propose  remedies  for  it, 
is  not  less  unwarranted  and  unjust,  than  if  a  grand  jury  were  to  believe 
Jliat  because  they  were  empannelled  to  inquire,  they  must  therefore 
verify  the  charges  submitted  to  them  or  they  would  disappoint  the  authori* 
ty  that  had  called  them  together.  Let  those  gentlemen  answer  me, 
who  have  come  here  with  the  belief  that  tliey  know  the  opinions  of 
their  own  county,  from  their  conversations  with  a  small,  a  very  small 
part  of  the  people,  and  those  altogether  of  their  own  political  party  ;  or 
perhaps  from  some  political  meeting,  at  which  also  but  a  portion  of  the 
paity  attended,  that  party  being  but  a  portion  of  the  county,  let  me  aski 
whether,  before  the  prepared  resolutions  were  vociferously  adopted,  at 
the  tmanimous  sense  of  the  meeting,  foi  nobody  came  there  to  make 
objections,  the  subject  was  candidly,  fully,  and  coolly  explained  ?  "Waa 
2a\y  attempt  made,  or  any  opportunity  given,  to  examine  it,  to  hear  both 
aides  of  the  question,  or  to  know  the  truth  of  what  was  said  on  the  one 
side?  Was  there  any  thing  like  a  deliberate  judgment  formed  or  ex- 
pressed ;  or  was  not  the  whole  proceeding  the  mere  sudden  impulse  of 
excited  feelings,  equally  thoughtless  of  the  past  and  future,  and  worked 
into  action  by  some  local  or  temporary  cause  ;  by  strong  appeals  to  party 
purposes  and  party  power? 

llefore  we  are  called  upon  to  respect  sur»h  opinions  as  the  will  of  the 
|)eople,  we  should  be  well  informed  u  pon  ii\M^e  points,  and  know  haw 
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by  whom,  or  for  what  purposes  they  were  obtained.  No,  sir,  it  is  be- 
cause at  such  meetings,  on  such  occasions,  no  fair  and  full  examination 
of  a  subject  can  be  had ;  no  deliberate  judgment  of  the  whole  case  can 
be  formed,  on  great  constitutional  questions,  requiring  a  great  extent  of 
inquiry  and  examination,  that  the  people  have  sent  us  here,  to  examine 
inquire,  and  judge  for  them;  to  consult  together,  to  compare  facts  and 
opinions,  and  finally  to  submit  to  them  the  honest  result  of  our  delibera- 
tions and  labors.  Be  assured,  sir,  that  in  beginning,  prosecuting,  and 
terminating  these  inquiries  and  deliberations,  the  only  sure  foundation 
we  can  build  on,  the  only  guides  we  can  follow  with  an  assured  step  and 
a  fearless  anticipation  of  consequences,  are  our  own  unbiased  judgments; 
our  own  unicorrupted  consciences,  and  honest  sense  of  right.  All  the 
rest,  all  other  motives  and  calculations  will  fail — these  never.  Popular 
opinions  are  fickle  ;  political  friends  and  associates  will  abandon  us,  but 
honesty,  independence,  and  a  clear  conscience  will  stand  by  us  at  all  times 
and  under  all  circumstances. 

The  objections  we  have  heard  on  this  floor  against  the  tenure  of  good 
behaviour,  have  generally  been  found  to  consist  of  some  local  or  tempo- 
rary evil,  of  personal  defects  in  some  existing  judge,  but  have  we  heard 
any  argument  or  evidence  against  the  principle  for  which  we  contend ; 
any  thing  to  sa'tisfy  us  that  it  is  not  the  most  safe  and  salutary,  on  the 
whole,  and  affords  a  more  certain  security  for  an  able  and  just  adminis- 
tration of  the  laws  than  a  tenure  for  years.  If  there  be  a  clamor,  a  cry, 
as  it  is  called,  among  the  people  against  these  commissions  for  good  beha- 
viour ;  if  a  court  and  the  judges  are  obnoxious  to  the  people,  which,  as  a 
general  truth,  I  do  not  believe,  and  for  which  I  have  heard  no  evidence,  I 
wish  we  had  it  in  our  power  to  trace  it  to  its  true  origin.  It  might,  per- 
haps, sometimes  be  found  in  the  indiscretion  or  impatience  of  a  judge, 
whose  patience  has  been  hard  pressed ;  sometimes  in  some  physical  in- 
firmity ;  but  much  more  frequently  we  should  find  it  in  ihe  resentment 
of  some  disappointed  suitor,  who  always  thinks  the  judge  wrong ;  or  in 
the  temper  of  some  offended  lawyer,  whose  ignorance  and  impertinence 
'  has  been  rebuked.  Has  any  one  of  you  attended  a  court  without  witnessing^ 
how  much  a  judge  has  to  bear  from  some  members  of  the  bar,  who  would 
recommend  themselves  to  the  bystanders  for  spirit  and  independence  by  a 
gross  disrespect  to  the  authority  of  the  court.  Such  disappointed  suitors, 
such  offiended  lawyers,  tell  their  own  story,  with  all  the  exaggerations 
and  coloring  of  passion,  in  the  court  yards,  in  the  bar  rooms  of  taverns, 
and  wherever  they  can  find  a  willing  listener.  The  other  side  of  the 
story  is  not  told,  and  the  clamor  is  thus  excited  against  the  court.  Bat 
let  it  be  granted  that  on  some  occasions  gentlemen  of  the  bar  have  had 
just  cause  of  complaint  of  the  conduct  of  a  judge  to  them  personally,  or 
in  the  treatment  of  the  trial  of  the  cause ;  that  some  suitors  may  have 
had  reason  to  think  the  judgment  wrong,  and  that  justice  has  not  been 
done.  Will  high  and  honorable  men,  lawyers  or  suitors,  who  are  here^ 
to  decide  upon  the  great  and  vital  interests  of  the  Commonwealth,  bring 
their  private  griefs  into  the  councils  of  their  country  ?  Will  honest  and 
true  patriots  uproot  the  foundations  of  their  government,  or  destroy* 
good  principle  in  it  to  redress  a  personal  wrong?  Will  they  pull  down 
the  pillars  of  the  temple  to  crush  an  obnoxious  judge  in  the  ruin? 
Will  they  cut  down  the  tree,  because  it  may  occasionally  bear  some 
unsound  fruit,  which  will  fall  off*  of  itself  ?    I  appeal  to  my  brethren  of 
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the  bar,  always  ihe  friends  of  liberty  and  good  government,  to  banish  all 
such  recollections,  if  they  have  them,  to  discard  all  such  motives,  so  un- 
worthy of  them,  of  their  profession,  and  of  the  high  trust  now  committed 
to  them. 

Whatever  may  be  the  tniih  and  magnitude  of  the  evils  complained  of, 
are  they  the  growth  or  consequence  of  the  tenure  for  good  beha vicar  ? 
Will  you  remove  or  mitigate  them  by  changing  it  for  a  term  of  yeais  ? 
These  evils,  where  they  have  existed,  arose,  not  from  the  tenure  of 
office,  but  from  the  personal  temperament  or  defect  in  the  judge ;  and 
the  same  judge  would  be  no  better  with  a  commission  for  seven  or  ten 
years.  You  will  certainly  aggravate  the  complaint,  by  being  driven  to 
inferior  men  for  the  appointments.  Will  your  judges  be  more  learned 
and  competent ;  will  they  be  more  wise,  discreet,  patient,  and  polite, 
under  commissions  for  ten  years,  than  during  their  good  behaviour?  I 
cannot  comprehend  any  reason  for  such  an  expectation.  There  is  another 
reason  of  great  weight  against  the  proposed  change  of  tenure.  A  judge 
ought  to  be  a  man  of  high  rank  in  his  profession — and  your  Governor 
ought  to  be  able  to  induce  such  to  quit  an  honorable  and  lucrative  prac- 
tice to  take  a  seat  on  the  bench.  A  retirement  to  such  a  position,  at  a 
certain  time  of  life,  becomes  desirable,  even  to  the  highest  at  the  bar, 
provided  he  may  be  secure  in  it,  and  not  be  obliged  to  look  to  a  return  to 
the  labors  he  was  weary  of,  and,  probably,  to  the  impossibility  of  resum- 
ing them,  when  they  may  be  necessary  for  his  support.  Your  Governor, 
having  this  range  of  selection,  will  have  no  apology  for  bad  appoints 
ments  ;  but  if  you  narrow  his  choice  in  the  manner  proposed,  yoti  will 
take  from  the  responsibility  of  his  selection,  and  afford  him  a  good  apol- 
ogy for  bad  judges. 

It  may  be  asked — why  should  the  judiciary  have  this  permanent  pos- 
session of  office,  and  not  the  other  branches  of  government?  I  will 
answer.  In  the  Governor,  the  Senate  and  House  of  Representatives,  all 
the  powers  of  the  government  are  lodged  ;  they  are,  in  fact,  the  deposi- 
tories of  the  power  of  the  people.  They  are  the  fountains  from  which 
those  powers  are  again  distributed  to  and  among  the  people.  Tht 
whole  political  power  and  patronage  of  the  Commonweulth  are  at  their 
disposal.  They  make  your  laws  ;  they  impose  taxes ;  they  collect  the 
revenue,  and  afterward  direct  its  expenditure ;  they  make  yonr  offices, 
and  appoint  your  officers.  The  propriety,  the  necessity,  of  holding  such 
functionaries  to  a  frequent  and  effectual  responsibility  to  the  people ;  of 
making  them  know  and  feel  every  hour  of  their  official  existence,  that 
their  authority  is  a  brief  one ;  that  their  mistakes  or  misdeeds  may  be 
speedily  corrected,  is  sufficiently  obvious.  A  permanent  Executive,  and 
Legislature,  would  be  an  intolerable  despotism,  owing  no  accountability  ; 
and  having  no  remedy  for  abuses  short  of  a  revolution.  Where  is  we 
power  that  could  control  such  a  power  ?  On  the  other  hand,  the  judi* 
ciary  has  no  political  power,  not  an  atom  ;  no  patronage,  not  even  the  ap- 
pointment of  the  clerks  of  the  court.  This  is  absorbed  by  the  Governor. 
It  makes  no  laws ;  it  has  not  a  dollar  of  the  public  money  at  its  disposal, 
for  itself  or  any  body  else.  They  can  in  no  possible  way  make  any 
encroachment  upon  the  liberties  of  the  people ;  they  are  merely  and 
solely  a  tribunal  to  execute  and  administer  the  laws  as  they  apply  to  the' 
cases  and  persons  brought  before  them.     To  this  purpose,  theii  authority 
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is  great  and  important;  but  it  is  altogether  a  conseivative  power,  conser- 
vative of  the  laws  and  of  the  rights  and  liberties  of  the  people  utide^ 
these  laws.  With  the  law  only  as  its  weapon  of  defence,  the  judiciary 
stands  between  the  people  and  oppression^  and  injustice  from  every  quar- 
ter ;  but  this  power  can  never  be  used  offensively  against  the  people. 
But  to  be  used  defensively  and  for  their  protection,  it  must  be  independent 
of  the  powers  whose  usurpations  and  wrongs  are  to  be  prevented  or  ar- 
rested. The  difference,  in  this  respect,  between  the  judiciary  and  the 
other  branches,  appears  to  me  clear  and  undeniable,  and  brings  us  to  the 
result  that  while  it  would  be  dangerous  to  give  the  executive  and  legisla- 
tive departments  a  permanent  tenure  in  their  offices,  it  would  be  danger- 
ous not  to  give  the  judiciary  such  a  tenure ;  that  the  great  uses  of  this 
department  would  be  destroyed  or  materially  impaired  by  an  uncertain, 
shifting,  dependent  possession. 

It  has  again  and  again  been  said  here,  and  truly  said,  that  our  danger 
is  from  the  political  power  and  patronage  of  the  executive  and  legisla- 
ture. All  seem  to  agree  in  this.  That  it  is  to  these  we  must  apply  our 
guards  and  checks :  to  them  we  must  look  with  an  eye  of  suspicion  and 
caution.  The  legislative  branch  has  been  declared  to  be  that  most  prone 
to  the  usurpation  of  authority,  for,  calling  itself  the  immediate  represen- 
tation of  the  people,  it  is  apt  to  believe  it  holds,  and  may  exercise,  all  the 
original  rights  of  the  people.  There  is  no  check  upon  this  abuse,  known 
to  your  Constitution,  or  that  you  have  any  power  or  means  to  apply  but 
the  judiciary.  Now  observe,  that  we  agree  that  the  executive  and  legis- 
lature are  thus  powerful,  and  require  restraints ;  that  the  only  practical 
•€heck  upon  them  is  the  judiciary,  and  can  it  be  denied,  that  all  the 
power  you  give  the  judiciary  is  for  your  own  protection;  and  that  all  ydu 
take  from  it,  is  necessarily  so  much  added  to  those  who  are  already  too 
powerful  ?  Make  the  judges  dependent  upon  them,  and  they  will  have 
all;  they  will  have  a  license  as  free  as  the  winds. 

Let  me  recall  your  attention  to  what  has  been  repeatedly  declared  to 
us  on  this  floor,  from  the  mouths  of  the  most  zealous  reformers.  Have 
they  not  said,  that  a  principal  cause  for  calling  this  Convention,  the 
loudest  complaints  of  the  people  have  been  against  Executive  pow^r  and 
patronage ;  that  it  is  here  that  reform  and  curtailing  are  demanded,  and 
that  the  people  will  not  be  satisfied  if  this  is  not  done  ?  What  are  you 
now  about?  How  will  the  proposed  change  in  the  judicial  tenure  ope- 
rate upon  the  Executive  power  ?  Do  you  not  see  that  it  will  enlarge  it 
immeasurably  and  mv)st  dangerously?  What  will  be  the  result  of  your 
endeavors  to  diminish  the  power  of  the  Governor?  How  will  you  meet 
and  satisfy  what  you  say  is  the  wish  of  the  people  ?  Why,  forsooth,  yoii 
will  take  from  him  the  appointment  of  the  county  offices,  prothonotaries, 
registers  ami  recorders,  which  give  him  more  vexation,  and  make  him 
more  enemies  than  all  the  rest  of  his  patronage,  and  you  will  put,  at  stated 
times,  the  whole  judicial  power  of  the  Commonwealth  (wiUi  the  excep- 
tion of  tlie  jubiices)  at  his  feet.  That  portion  of  the  judiciary  which  he 
should  fear-^ which  is  the  supervisory  power  over  him,  is  to  depend  upon 
him  for  their  commissions,  that  is,  five  judges  of  the  supreme  court,  eigh- 
teen or  twenty  president  judges  of  the  common  pleas,  and  more  than  one 
hundred  and  fifty  associate  and  district  judges.  It  is  a  grant  of  power  of 
infinite  importance  and  extent ;  in  the  hands  of  a  bold  and  able  man  it 
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will  be  worth  all  the  rest  of  his  power.  Oliver  Cromwell  wanted  only 
to  subdue  Westminster  Hall ;  to  have  the  judges  in  his  grasp  to  make 
him  absohite  and  irresistible.  That  was  the  troublesome  power,  which 
hung  upon  his  usurpations  and  tyranny  ;  and  although  you  would  not 
put  it  at  the  disposal  of  your  Executive  day  by  day,  and  every  day  in  the 
year,  you  encounter  the  same  evil  in  a  lesser  degree,  you  depart  from  the 
same  principle  of  preservation,  when  you  do  it  every  seven  or  five  years. 
Let  us  be  secure  in  the  fearless  and  faithful  administration  of  the  law 
every  year  $  and  let  us  not  for  two  or  three  years  of  every  term  of  a 
judge's  commission,  have  him  trembling  in  his  seat  for  his  own  safety, 
and  looking  anxiously  to  the  power  thai  can  make  or  destroy  him. 

It  has  been  vehemently  urged  upon  us,  that  there  is  no  means  of 
getting  rid  of  an  obnoxious,  judge,  of  a  bad  judge,  of  an  unfortunate 
appointment.  Surely,  the  Constitution  has  not  been  inattentive  to  this. 
For  gross  cases  of  misbehavior  it  provides  an  impeachment ;  for  lesser 
ones,  a  removal  by  the  address  of  both  branches  of  the  Legislature.  Is 
not  this  enough  ?  But  removals  have  been  found  impossible,  or  loo 
difficult  in  this  way ;  attempts  have  been  made  but  they.'  have  failed. 
And  why  have  they  failed  ?  It  must  be  either  because  sufficient  cause 
was  not  shown  to  warrant  the  removal,  or  because  members  of  the  Senate 
and  House  of  Representatives  have  been  faithless  to  their  duty ;  have  not 
honestly  executed  the  powers  given  to  them  by  the  Constitution.  Are 
gentlemen  prepared  to  prefer  and  to  sustain  this  charge  against  them  ?  Is 
it  not,  sir,  more  likely  that,  in  any  particular  case  of  a  judge  here  com- 
plained of;  here  cited  as  a  proof  of  the  inefficiency  of  the  constitutional 
mode  of  removal,  the  gentlemen  who  complain,  and  who  must  have  a 
very  imperfect  knowledge  of  the  circumstances  of  the  case,  of  the  evi- 
dence for  and  against  the  judge  ;  who  must  have  formed  their  opinions 
from  general  views  and  probably  partial  representation,  is  it  not  more 
likely  that  they  are  mistaken,  than  that  the  senators  and  representatives- 
have  done  wrong,  have  given  judgment  erroneously  or  wilfully  wrong* 
after  a  full  and  patient  hearing  of  the  whole  case,  of  the  evidence  and  the 
defence  ?  But  if  we  should  agree  that  this  tribunal  has  not  removed* 
where  it  ought  to  have  done  so,  how  is  the  fault  to  be  imputed  to,  or 
visited  upon  the  judiciary  or  its  tenure  of  office.  The  constitutional  pro- 
vision is  geod  and  sufficient,  if  honestly  executed,  and  if  your  Legislature 
will  not  honestly  execute  it,  find  a  way  to  make  them,  or  coostitute 
another  tribunal  for  the  trial,  but  do  not  make  it  a  reason  for  destroying* 
or  impairing  the  security  and  independence  of  your  judiciary.  The  fault 
is  not  theirs  ;  why  would  you  apply  your  correction  there  ? 

I  consider  the  great  security  of  civil  liberty  to  rest  on  these  foundations: 
1.  That  the  laws  shall  be  made  by  the  representatives  of  the  people, 
under  such  restrictions  as  the  people  themselves  have  ordained.  2.  That 
laws  thus  made  shall  be  faithfully  and  fearlessly  executed  by  competent 
tribunals.  The  first  point  is  firmly  and  indisputably  established  in  Penn- 
sylvania. The  second,  that  is,  competent  tribunals,  depends  upon  having 
judges  of  competent  learning  and  knowledge,  and  putting  them  in  a 
situatioti  to  use  their  knowledge^  with  a  perfect  integrity^  free  from 
every  undue  bias  or  influence^  personal  or  political.  And  to  preserve 
the  harmony  and  uniformity  of  the  laws  ;  that  they  may  be  the  same  to- 
morrow as  to-day ;  the  same  for  one  man  at  this  time  and  another  at  a 
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future  time,  it  is  necessary  that  these  tribunals  should  have  a  reasonable 
permanency.  The  law  is  a  complicated  and  comprehensive  science ;  it 
embraces  an  infinite  variety  of  subjects ;  it  covers  and  penetrates  all  the 
business  of  man  in  society.  Much  study  and  great  experience  are  requi- 
red for  those  who  are  to  administer  in  detail  this  extensive  and  intricate 
system.  See  the  volumes  of  your  own  statutes ;  the  still  more  numer- 
ous volumes,  indeed  the  large  libraries,  of  judicial  and  authoritative  decis» 
ions  upon  the  rights  of  persons  and  property.  They  must  be  all  under- 
stood and  preserved,  or  the  uniformity  and  harmony  of  the  administration 
of  justice  will  be  deranged,  and  every  suitor  will  be  delivered  over  to  a 
new  rule  founded  on  the  caprice  or  errors  of  his  judge.  Assuredly  for 
such  duties  you  should  have  in  your  service,  men,  not  only  of  undoubted 
character  and  integrity,  and  strong  in  public  confidence,  but  of  high 
standing  in  their  profession,  of  approved  learning  and  experience.  How 
are  we  most  likely  to  obtain  such  men  ?  How  are  you  to  withdraw  them 
from  a  lucrative  business,  to  induce  them  to  make  great  pecuniary  sacri- 
fices? Your  salaries  fall  far  short  of  this.  You  must  give  them  secu"^ 
rity  and  stability  in  their  places.  They  must  know  that  while  they 
perform  their  duties  faithfully,  while  they  **  behave  themselves  well," 
they  have  nothing  to  fear,  and  may  not  be  dishonored  and  impoverished 
to  gratify  a  personal  or  political  enemy,  or  make  room  for  a  rival,  or 
some  expectant  of  party  favor. 

The  last  and  most  important  reason  for  an  independent  judiciary 
remains  to  be  briefly  noticed.  It  is  peculiar  to  our  American  govern- 
ments. We  have  not  an  omnipotent  Legislature,  a  British  parliament. 
The  same  authority  that  has  imposed  limits  and  checks  to  the  power  of 
the  Governor  and  judges,  has  also  prescribed  the  action  of  the  Legisla- 
ture. It  is  the  authority  of  the  people^  by  whom,  and  for  whom  the 
whole  fabric  of  government  was  created  and  framed.  The  people  have 
ordained  and  established  a  higher  power  than  that  of  their  representatives 
and  placed  it  over  them.  This  power  is  not  to  change  with  the  fluctua- 
tions of  popular  opinion  from  year  to  year,  or  to  be  swayed  by  party 
passions  or  interests.  This  is  the  Constitution^  and  it  is  the  supreme 
law  of  the  land.  But  this  supremacy,  these  limits  and  checks  upon  legis- 
lative usurpation  upon  the  rights  of  the  people,  would  be  merely  nominal, 
without  substance  or  any  practical  usefulness,  if  there  be  not  a  power  in 
the  government  to  sustain  them,  to  enforce  them,  to  array  them  into  eflfect 
and  repel  tke  first  step  of  encroachment  Where  is  this  controlling 
authority  ?  In  the  courts,  or  no  where,  and  not  there  unless  they  are 
independent  of  the  powers  to  be  controlled,  of  the  Governor,  the  Senate 
and  the  House  of  Representatives.  Allow  me  to  present  a  case  to  you 
by  way  of  illustration.  Your  Constitution  declares,  that  no  expost facto 
law  shall  be  enacted,  that  is,  a  law  making  an  act  criminal,  which  at  the 
time  it  was  done,  was  innocent,  was  prohibited  by  no  law.  But  the 
Legislature  do  pa?s  such  an  act,  and  a  citizen  is  brought  before  a 
court  for  trial,  charged  with  the  offence  thus  created.  Who  or  what  can 
^  save  him  but  the  court,  and  ihe  court  can  do  it  only  by  declaring  the  act 
of  the  Legislature  unconstitutional  and  void,  by  sustaining  the  supreme 
law,  and  disregarding  the  act  which  violates  it.  Look  upon  the  proceed^ 
ing.  There  sits  the  judge,  and  there  stands  the  accused  before  him.  In 
answer  to  the  charge,  with  the  courage  of  a  freeman,  confident  in  the 
protection  of  the  Constitution  and  the  integrity  of  his  judge,  he  holds  up 
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the  Constitution,  he  points  to  the  clause  prohibiting  an  ex  post  facto  law, 
he  asserts  his  exemption  from  all  guilt  and  all  responsibility  to  that  law ; 
he  says  that  the  Legislature,  that  the  Assembly  and  the  Governor  who 
have  given  their  sanction  to  this  act  are  the  true  offenders,  are  the  guilty 
ones,  having  offended  against  the  supreme  law  ;  and  he  demands  of  the 
judge  to  discharge  him  and  pronounce  the  act  a  nullity.     In  the  back 
ground  of  this  picture  you  may  behold  this  Governor,  one  of  the  parties 
offending,  holding  the  commission  of  the  judge,  which,  perhaps,  ia  the 
next  month  or  week  will  expire,  and  menacing  him  with  the  loss  of  his 
oflice  if  he  shall  dare  to  pronounce  a  sentence  of  condemnation  upon  the 
act  in  question.     The  judge  must  then  decide,  whether  to  preserve  the 
Constitution,  whether  to  protect  the'  stranger,  an  obscure  unimportant 
individual  from  injustice  and  wrong,  he  will  sacrifice  himself  and   his 
family.     We  are  answered  that  an  honest  man  would  do  this.     I  hope 
he  would.     I  wish  that  we  had  many  such  honest  men  ;  but  it  is  a  cruel 
alternative,  and  I  pray  do  not  put  any  officer  to  such  a  choice,  and  do  not 
rely  too  confidently  on  his  making  the  right  one.     But  you  tell  us  that 
this  Legislature  must  answer  to  the  people  who  will  not  fail  to  resent 
this  violation  of  the  Constitution.     What  becomes  of  the  injured  citizen 
in  the  mean   time  ?     He  must  undergo  the  penalties  of  the  unauthorized 
act,  even  if  they  bring  him  to  ruin.     Methinks  I  hear  the  judge  speaking 
in  the  language  we  have  heard  here,  or  in  the  spirit  of  the  arguments. 
He   says  to  the  accused,  do  not  expect  that  I  will  interpose  myself 
between  you  and  the  power  which  holds  my  fate  as  well  as  yours  in  its 
hand.     Take  your  complaints  to  the  people,  make  your  appeal  against 
the  law  to  them.     Explain  your  grievances  ;  get  them  to  listen  to  you, 
and  to  understand  your  wrong.     Withdraw  their  attention  at  the  next 
election  from  their  own  objects,  to  hear  and  consider  your  case ;  to 
examine  the  constitutionality  of  the  act  under  which  you  suffer.     Can 
any  thing  be  more  vain  and  absurd  than  such  a  remedy  for  such  a  wrong; 
than  the  expectation  of  redress  in  this  way  ?     But  if  all  these  difficulties 
are  overcome,  and  the  people  are  induced  to  examine  the  case,  and  do 
decide  that  the  law  is  unauthorized,  and  the  citizen  has  been  unjustly 
prosecuted  under  it.     What  then  ?     The  offending  representatives  are 
not  elected.     And  what  redress  is  this  to  the  injured  party  ?     Sir,  you 
must  have  a  power  in  the  State  to  prevent  these  injuries  to  your  citizens, 
or  they  can  have  no  protection  from  gross  violence  ;  the  Constitution  can 
have  no  security  for  ijtself,  nor  impart  any  to  the  people  of  this  Common- 
wealth.    Your  courts,  your  judges  must  do  this,  and  you  must  enable 
them  to  do  it  faithfully  and  fearlessly,  apprehending  no  harm  to  them- 
selves, whomsoever  they  may  offend. 

I  will  detain  you,  sir,  no  longer.  Nothing  but  my  serious  conviction 
of  the  vital  importance  of  the  principle  I  have  endeavoured  to  defend  to 
the  safe  and  harmonious  action  of  the  government,  to  the  true  administra- 
tion of  the  constitution  and  the  laws,  could  have  induced  me  to  trespass 
so  long  on  your  time. 

We  come  here  to  serve  the  people,  not  to  flatter  them  ;  to  attend  truly 
and  faithfully  to  their  best  interests,  not  to  submit  ourselves  to  their  errors 
and  prejudices  ;  to  do  our  duty  to  our  country,  u  neon  laminated  by  any 
selfish  views  of  our  own.  Lotus  not  descend  from  this  high  ground  «if 
public  service,  to  promote  some  transient  and  local  concern,  or  to  gratify 


PENNSYLVANIA  CONVENTION,  1««7.  316 

*  some  passion  or  feeling  of  our  immediate  oonstitaents.  Let  us  not  deceive 
ourselves,  nor  hope  to  deceive  others  by  excessive  professions  of  devo* 
tion  to  the  people.  Beware  that  others  do  not  discover,  or  believe,  that 
at  the  bottom  of  this  effervescing  love,  for  the  people,  there  is  lurking  a 
selfish  regard  for  our  own  objea|||t)f  ambition  or  gain  ;  that  this  is  the 
leaven  which  moves  and  animatdHne  whole  mass.  Why  are  we  assem- 
bled here,  but  to  consult  togethe^o  reason  with  each,  to  deliberate  and 
decide  according,  tach  man^  to  his  own  understanding  and  conscience  ? 
If  we  shall  turn  aside  from  each  other,  from  ourselves  and  our  ovm  cori' 
victionsy  to  look  for  signs  and  indications  of  popular  opinions,  those 
sudden  and  changing  ebullitions,  formed  without  examination  of  facts  or 
consequences,  without  reasoning,  or  ordinary  reflection,  we  are  spending 
our  own  time  and  the  treasure  of  the  Goramonwealth  here  most  use- 
lessly, most  unjustifiably. 

What  more  can  government  do  for  a  people  than  ours  has  done  tnd  is 
doing  for  us  ?  What  can  we  gain  by  a  change  of  any  fundamental  prin- 
ciple ?  What  may  we  not  lose  ?  Universal  prosperity,  public  and  private ; 
perfect  freedom  for  every  man  to  get  what  he  honestly  can  by  his  talents, 
industry  and  enterprise,  with  the  full  enjoyment  of  it  after  he  has  obtained 
it.  In  the  history  of  man  there  is  nothing  like  the  condition  and  rapid 
improvement  of  these  United  States,  and  of  this  Commonwealth  standing 
in  the  first  rank.  Any  change  from  a  condition,  so  high  and  so  happy, 
must,  for  it  is  untried,  put  to  hazard,  more  or  less^  the  blessings  we  enjoy 
which  we  know  to  be  our  own,  and  of  which  we  cannot  be  deprived  but 
by  our  own  rashness  or  folly.  You  may,  perhaps,  see  and  understand 
the  beginning  of  the  change,  but  who  can  foretell  its  effect  and  infiuence 
hereafter,  upon  your  institutions ;  who  can  say  when  and  where  it  will 
end,  to  what  it  may  lead  ?  It  is  called  reform  now,  a  most  dangerous 
phrase,  but  what  shape  may  it  not  take  hereafter?  The  next  step  is 
revolution.  Politicians,  who  are  out  of  power,  desire  any  thing  that 
may  give  them  a  chance  of  getting  in,  and  they  set  about  persuading  the 
people,  who  have  never  dreamt  of  it,  that  they  are  oppressed,  and  that 
there  must  be  a  reform.  They  would  shake  the  whole  fabric  to  its  foun- 
dation, and  derange  the  whole  order,  to  dislodge  their  successful  rivals  ; 
they  would,  savage-like,  put  a  torch  to  the  building  that  contains  and 
secures  their  enemies.  Such  are  politicians  by  profession  and  calling 
who  are  seeking  power  and  place  for  themselves.  The  great  mass  of  the 
people,  although  they  are  artfully  brought  into  the  contest,  have,  in  truth, 
no  interest  or  feelings  in  it.  It  is  a  personal,  selfish  strife,  in  which 
every  honest  principle  is  violated,  truth  and  decency  thrown  aside,  the 
public  good  disregarded,  and  the  foulest  means  resorted  to  for  victory. 
Such  are  the  conflicts  of  party.  They  grow  on  a  free  government,  and 
unless  it  is  a  wise  one,  they  will  destroy  it.  Let  us  endeavor  to  prove  to 
the  world,  for  the  experiment  is  now  on  trial  in  this  country,  that  a 
people  may  be  both  free  and  wsie. 

Mr.  Woodward  rose  and  said  that  on  no  pievious  occasion  in  his  life 
had  he  risen  to  address  a  public  assembly  under  so  many  embarrassments 
as  he  felt  at  present.  The  subject,  said  Mr.  W.  is  large  and  difficult, 
having  too  much  scope  for  me  properly  to  comprehend  it.  I  cannot 
bring  to  it,  as  has  been  done,  treasured  stores  of  learning,  or  the  experi- 
ence and  gravity  of  age.     The  opposite  argument  has  been  sustained 
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with  an  ability  and  eloquence  to  which  I  can  make  no  claim.  The 
calm  dignity,  the  elevated  character,  the  venerable  age  and  the  polished 
mind  of  the  delegate  who  has  made  that  argument,  admonish  me  to 
shrink  from  a  contrast  in  which  I  must  necessarily  suffer  so  much.  And 
if  I  should  take  counsel  only  from  my^mbition  and  my  fears,  I  should 
shrink  from  the  contrast,  and,  either  avoBthe  discussion  wholly,  or  seek 
an  encounter  with  some  virgin  blade  in  another  part  of  the  house.  But, 
sir,  I  did  not  come  here  to  pursue  the  dictates  either  of  my  ambition  or 
my  fears.  I  come,  the  delegate  of  a  body  of  freemen,  to  perform  stern 
and  solemn  duties — duties  which  the  age  and  country  in  which  we  live 
demand  at  my  hands.  This  is  neither  the  time  nor  place  for  shrinking. 
Notwithstanding  the  embarrassments  of  my  position,  the  difGculty  and 
intricacy  of  the  subject  and  the  unequal  odds  against  which  I  am  to  con- 
tend, it  is  my  intention  to  perform  my  present  duty  faithfully  and  with 
such  ability  as  I  have. 

Mr.  Chairman,  I  concur  fully  with  the  learned  delegate  from  the  city, 
(Mr.  Hopkinson)  that  all  selfish  considerations  and  party  feelings  should 
be  excluded  from  this  discussion.  Let  every  unworthy  motive  and 
feeling  be  absent,  and  let  the  pure  minds  and  sound  judgments  of  mem- 
bers be  brought  to  this  investigation,  unexcited  by  party  prejudices  and 
feelings,  and  anxious  only  to  promote  the  best  interests  of  the  people 
whom  we  represent,  and  whose  Constitution  we  are  now  considering. 
The  gentleman  from  the  city  informed  you,  in  the  outset  of  his  remarks, 
that  he  could  give  no  interest  to  the  argument,  and  he  cautioned  the  com* 
mittee  against  expecting  any  thing  more  than  dry  details  from  him.  Mr. 
Chairman,  if  it  was  necessary  for  that  gentleman  to  throw  out  such  a 
warning  to  the  committee,  how  much  more  necessary  is  it  for  me.  How 
unnecessary  the  admonition  was  from  him,  the  sequel  has  shown— I  shall 
prove  how  appropriate  it  is  for  me. 

I  concur  entirely  with  the  statement  of  the  delegate  that  the  committee 
on  the  5th  article,  composed  in  the  manner  it  was,  found  itself  unable  to 
agree  in  a  unanimous  report  on  the  subjects  referred  to  it ;  and  I  sinceiely 
regret  this  fact,  for  it  would  have  been  a  source  of  no  small  gratification 
to  my  colleagues  of  the  minority  and  myself,  to  have  joined  the  learned 
gentleman  of  the  majority,  in  a  unanimous  report  for  the  action  of  the 
Convention.  But  this  could  not  be.  All  the  subjects  of  the  5th  article 
were  fully  discussed  in  that  committee,  and  we  agreed  where  we  could  ; 
and  where  we  could  not,  we  diflfered  like  gentlemen.  The  minority 
could  not  concur  with  the  majority,  in  reference  to  the  good  behaviour  and 
tenure  of  the  judges,  commonly  called  a  life  tenure ;  and  we  were  con- 
strained to  present  a  separate  report  on  that  subject,  recommending  an 
amendment,  which  goes  to  abolish  that  tenure,  and  to  substitute  for  it  a 
tenure  of  years. 

Something  has  been  said,  Mr.  Chairman,  by  the  delegate  from  the 
city,  in  reference  to  the  transactions  of  that  committee,  and  J.  should  not 
allude  to  them,  except  in  the  general  manner  I  have  done,  if  that  gentle- 
man had  not  brought  them  to  the  notice  of  the  committee  of  the  whole* 
I  understood  him  to  say  that  the  point,  in  reference  to  the  ofiEicial  tenure  of 
the  justices  of  the  peace,  was  yielded  by  way  of  a  compromise.  I  did 
not  understand  from  his  observations,  what  was  the  nature  of  this  com- 
promise, nor  with  whom  it  was  made,  nor  what  was  its  consideration*. 
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The  impression  might  be  derived  from  his  remarks,  that  we  had  given  up 
the  limited  tenure  of  the  judges,  in  consideration  of  the  agreement  of  the 
majority  to  yield  the  life  tenure  of  the  justices,  but  I  feel  satisfied  the  gen- 
tleman did  not  mean  to  be  so  understood ;  and  the  explanation  he  has 
made  this  morning  of  his  former  remarks,  removes  all  suspicion  of  any 
such  compromise.  But  the  compromise  was  spoken  of,  we  learn,  for 
the  purpose  of  explaining  that  it  was  no  repugnance  to  the  principle  of 
the  good  behaviour  tenure,  which  induced  the  majority  to  give  it  up  as  to 
justices  of  the  peace.  When  their  report  was  made,  the  importance  of 
this  surrender  was  perceived,  and  properly  estimated,  by  the  quick  appre- 
hension of  my  friend  on  the  left,  (Mr.  IngorsoU)  and  it  having  been  pointed 
out,  the  gentleman  from  the  city,  who  was  chairman  of  that  committee, 
apologises  for  the  report,  on  the  ground  that  it  was  a  compromise,  not 
with  us,  but  among  themselves  of  the  majority. 

Here  Mr.  HoPKrNsoN  made  a  brief  explanation. 

Mr.  Woodward  resumed.  Let  us  understand  the  matter  correctly. 
The  majority  concurred  in  the  report  concerning  the  10th  section  of  the 
5th  article  of  the  Constitution.  After  their  report  was  made,  two  gentle- 
men of  the  committee  made  a  report  recommending  that  justices  of  the 
peace  be  appointed  by  the  Governor  for  the  period  of  five  years.  The 
difference  between  the  two  reports  on  this  point,  consists  in  the  mode  of 
appointment — the  majority  recommending  their  election  by  the  people, 
and  the  minority  recommending  that  they  be  appointed  by  the  Governor. 
But  whether  elected  or  appointed,  both  reports  concur  in  assigning  to 
them  a  limited  tenure  of  office.  According  to  both,  justices  of  the  peace 
were  to  be  commissioned  for  the  period  of  five  years,  so  that  your  judi- 
ciary committee  seem  to  have  been  unanimous  on  this  point.  But  the 
committee  on  the  6th  article  having  reported  on  the  same  subject  and 
very  much  in  the  same  manner  as  the  majority  of  the  judiciary  committee, 
their  report  came  up  first  for  consideration  by  the  Convention,  in  commit- 
tee of  the  whole  ;  and  the  gentleman  from  Lancaster,  (^Mr.  Konigmacher) 
moved  an  amendment  to  the  report  of  the  committee  on  the  6th  article, 
which  proposed  to  continue  to  the  Governor  the  appointment  of  justices 
of  the  peace,  but  for  the  term  o^  Jive  years.  After  that  amendment  was 
negatived,  and  it  was  thus  settled  that  justices  should  be  elected,  and  not 
appointed,  the  question  recurred  on  the  tenure,  and  the  committee  of  the 
whole  were  so  nearly  unanimous,  in  favor  of  the  limited  tenure,  that  no 
gentleman  thought  it  necessary  to  demand  the  yeas  and  nays  on  that 
question.  Such  are  the  facts  in  connection  with  this  subject,  and  from 
the  history  I  have  given  of  the  matter,  it  appears  to  me  that  the  committee 
on  the  5th  article  did  unquestionably  contemplate  the  surrender  of  the 
good  behaviour  tenure  in  the  justices'  commissions,  and  that  the  Conven- 
tion have  approved  of  that  surrender  by  a  most  decisive  vote.  I  appre- 
hend then,  Mr.  Chairman,  that  here  is  one  point  of  considerable 
importance  gained  in  this  discussion. 

The  learned  delegate  from  the  city  next  proceeded  to  prove  that  the 
justices  of  the  peace  do  not  properly  form  a  part  of  the  judiciary  of  the 
Commonwealth,  and  that,  if  the  question  of  tenure  had  been  conceded  in 
relation  to  them,  it  furnished  nothing  against  his  argument.  I  do  not 
propose,  Mr.  Chairman,  to  enter  into  any  nice  and  metaphysical  distinc- 
tions in  the  subject  under  discussion ;  nor  do  I  mean  to  argue  the  ques- 
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tion  whether  justices  of  the  peace,  yrho  have  committed  to  their  charge, 
to  a  limited  extent,  the  administration  of  the  laws  of  the  State,  should  be 
called  judges,  justices  or  by  some  other  name.  I  am  about  to  say,  merely, 
that  I  find  them  provided  in  the  judicial  article  of  the  Constitution,  which 
says,  that  '*  The  judicial  power  of  this  Commonwealth  shall  be  vested  in 
a  supreme  court,  in  courts  of  oyer  and  terminer  and  general  jail  de- 
livery, in  a  court  of  common  pleas,  orphan's  court,,  register's  court,  and 
of  a  court  of  quarter  sessions  of  the  peace  for  each  county  ;  in  JuatieiB9 
of  the  peace;  and  in  such  other  courts  as  the  Legislature  may,  fiom  tune 
to  time,  establish."  I  find  these  justices  to  be  invested  with  some  power 
in  criminal  cases,  and  an  extensive,  though  not  unlimited,  civil  jurisdiction ; 
and  I  find,  from  experience  and  observation,  that  they  exercise  an  amount 
of  power,  in  administering  the  justice  of  the  State,  which  excf^eds  that  of 
many,  if  not  of  all,  the  other  judicial  officers  of  the  Commonwealth. 

Mr.  HoPKiNsoN  rose  to  explain.  He  had,  he  said,  expressly  stated  in 
the  course  of  his  argument,  in  terms,  that  the  justices  of  the  peace  did 
constitute  a  part  of  the  judiciary,  and  a  most  important  part  of  it.  But 
he  had  also  said  that,  although  they  did  form  a  part  of  the  judiciary,  yet 
they  were  put  in  the  Constitution  on  a  different  footing  from  that  of  the 
judges  of  the  courts. 

Mr.  Woodward  resumed.  It  is  probable  Mr.  Chairman,  that  I  may 
have  misunderstood  the  gentleman  from  the  city.  I  have  sliown  you 
what  footing  they  stand  on  in  the  Constitution,  and  it  is  enough  for  my 
purpose  that  their  duties  concern  the  administration  of  justice  and  are  of 
a  judicial  character — that  the  office  is  not  ministerial,  for  it  cannot  be 
exercised  by  deputy,  and  that  they  are  officers  of  the  first  importance  to 
the  people.  What  court  have  we  in  Pennsylvania,  whose  jurisdiction  and 
administration  go  home  so  directly,  not  to  the  doors  only  of  the  people, 
but  to  their  hearths  and  firesides  ?  The  justices  are  scattered  abroad 
among  the  people  in  every  township  and  neighbourhood  of  the  State— 
they  mix  incessantly  with  the  people — they  are  always  accessible  by 
suitors.  If  there  be  danger  to  the  purity  and  independence  of  our  judicisi 
officers,  from  a  limited  tenure,  here,  in  the  justice's  office,  more  than  in 
any  other,  that  danger  must  exist. 

We  have  heard  much  said  about  the  manner  in  which  the  rich,  the 
influential  and  powerful  man,  may  approach  and  effect  our  courts  of  jus- 
tice and  what  danger  there  would  be  to  suitors  contending  against  such  a 
man,  on  the  eve  of  the  expiration  of  the  judge's  commission  ;  but  does 
not  this  argument  against  limited  tenures  apply  with  redoubled  power  to 
the  justices  of  the  peace  ?  The  justice  may  be  a  weak  man  and  a  poor 
man.  His  mode  of  transacting  business  admits  parties  to  the  most 
familiar  intercourse  with  him.  He  is  shut  out  from  the  public  gaze,  and 
here,  if  any  where,  might  we  expect  to  find  judicial  virtue  and  indepen- 
dence tried  and  seduced.  Here,  if  any  where,  should  the  protecting  influ- 
ence of  a  permanent  tenure  be  felt,  and  if  the  limited  tenure  can  be 
tolerated  here,  we  may,  I  think,  trust  it  elsewhere. 

What  then  do  we  find  ?  The  committee  on  the  judiciary  reporting, 
unanimously,  in  favor  of  the  limited  tenure  for  justices  ;  a  majority  of  that 
committee  recommending  also  that  they  be  elected  by  ihe  people,  and  the 
Convention,  by  an  overwhelming  vote,  deciding  that  they  shall  be  in  office 
but  five  years  at  a  time,  and  that  the  former  tenure  of  ^[ood  behavioar  is 
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not  necessary  to  tke  independence,  integrity  and  purity  of  these  the  most 
important  judicial  officers  in  the  State.  Have  I  stated  the  case  too 
strongly?  Have  I  not  stated  it  fairly  and  according  to  the  facts?  Do 
you  not  find  your  committee  on  the  5th  article,  headed,  as  it  is,  hy  one  of 
the  most  eminent  jurists  of  the  age,  recommending  to  the  Convention  to 
adopt  this  dangerous  tenure  for  years,  in  our  most  important  judicial  de- 
partment ?  And  do  you  not  find  the  Convention  acting  on  that  recbm- 
mendation,  and  adopting  this  much  abused  tenure  ?  Unless  I  mistake  the 
case — unless  it  can  be  shown  clearly  that  justices  differ,  essentially,  in  the 
character  of  their  duties  from  judges^  and  are  not  exposed  to  the  same,  or 
as  great  temptations,  then  it  appears  to  me  that  here  is  a  point  gained  of 
great  value,  and  that  the  first  and  most  important  step,  in  reforming  our 
judicial  department,  has  been  taken,  under  the  direction  of  the  learned 
delegate  from  the  city,  and  in  direct  contradiction  of  the  argument  which 
he  has  addressed  to  us. 

But  to  the  judges.  The  judiciary  of  Pennsylvania,  as  an  existing  esta- 
blishment, consists  of  the  courts  mentioned  in  the  section  I  have  read,  and 
some  others  which  have  been  established  by  law  since  the  adoption  of  our 
present  Constitution.  To  all  these  Constitutional  courts,  judges  are 
appointed  "during  good  behaviour,"  which  is,  virtually  and  in  practice,  a 
tenure  for  life.  Notwithstanding  the  gentleman  from  the  city  complains 
that  "  life  offices"  is  an  opprobrious  and  a  false  name,  invented  to  increase 
the  unpopularity  of  the  judicial  tenure,  still  I  think  the  people  have  made 
no  great  mistake  in  adopting  it,  and  that  it  will  be  found  on  examination 
to  be  strictly  accurate.  Let  us  examine  it.  What  does  a  •*  good  be- 
haviour" tenure  mean  ?  If  it  meant,  what  the  words  import,  that  a 
man  should  cease  to  be  a  judge,  when  he  ceased  to  be  of  "good  behaviour,*' 
there  would  not  be  much  cause  for  complaint,  and  a  judgeship  would 
rarely  prove  to  be  a  "life  office,"  but  the  expression,  as  a  tenure  of  office, 
is  to  be  taken  in  connection  with  the  modes,  provided  by  the  Constitution, 
for  enforcing  good  behaviour,  and  terminating  the  tenure.  These  modes 
are  two.  Removal  by  the  Governor,  on  the  address  of  two  thirds  of  each 
branch  of  the  Legislature,  for  any  cause,  not  sufficient  ground  of  impeach- 
ment, and  by  impeachment,  which  requires  two  thirds  of  the  Senate  for 
the  purpose  of  convicting. 

As  to  the  power  of  removal,  it  is  seldom  successful  when  resorted  to. 
If  the  attempt  be  made  to  remove  a  judge,  all  the  means  which  he  can 
employ,  himself  a  powerful  man  perhaps,  and  all  that  his  powerful  friends 
can  bring  to  his  aid,  are  put  in  requisition  to  avert  the  shaft  of  justice. 
If  the  House  of  Representatives  concur  in  addressing  a  Governor,  there  • 
are  few  judges  who,  with  all  their  friends,  cannot  operate  sufficiently  on 
the  sympathies  of  at  least  twelve  Senators  to  save  them.  But  if  two  thirds 
of  each  House  do  addres?  the  Governor  for  a  removal,  the  Governor 
may  act  his  pleasure  in  the  premises,  and,  in  the  one  stage  or  the  other  of 
this  proceeding,  political  alliances,  family  influence  or  official  sympathy, 
are  almost  certain  to  defeat  the  attempt  at  a  removal  of  the  judge.  And 
this  proceeding  is  always  embarrassed  with  an  attempt  to  disprove  the 
existence  of  any  ground  for  removal,  or  else  to  prove  that  it  is  cause  for 
impeachment;  and  it  has,  I  believe,  settled  into  an  axiom  that  you  can 
not  remove  a  judge  for  matter  which  is  cause  for  impeachment. 

Impeachment  is  even  more  difficult.    Here  is  room  for  all  the  qaibUMi 
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incident  to  a  criminal  trial ;  and,  when  the  case  is  made  out,  a  sympathetic 
Senate,  looking  to  the  unreasonable  and  destructive  consequences,  which, 
under  our  Constitutional  provision,  must  follow  a  conviction,  can  hardly 
be  expected  to  convict  any  ordinary  offender.     The  rule  of  law  is,  that  "a 
judge  can  only  be  impeached  for  matter  that  is  indictable,  and  until  he  has 
become  a  fit  subject  for  the  penitentiary,  there  is  no  prospect  of  termina- 
ting his  good  behaviour  tenure  by  impeachment.     Both  these  modes  have 
been  found,  in  practice,  ineffectual  for  the  relief  of  the  people  from  had 
judges,  and  they  may  be  regarded  almost  as  a  dead  letter  in  the  Constitu- 
tion.    They  are,  as  Thomas  Jefferson  pronounced  them  years  ago,  less 
than  a  scarecrow.     A  judge  may  indulge  all  the  worst  passions  of  lus 
heart,  to  an  extent  sufficient  to  sate  any  ordinary  appetite  for  mischief, 
before  he  finds  the  length  of  his  tether,  and  becomes  liable  to  an  efifectual  • 
prosecution,  in  either  of  the  modes  provided  for  terminating  this  tenure. 
Experience  has  abundantly  proved  ihat  they  are  inoperative  and  inefiec- 
tual,  except  in  exceedingly  gross  cases,  when  the  laws  of  the  land,  in  the 
hands  of  a  jury,  would  answer  all  the  purposes  of  an  impeachment.     How 
then  is  the  "good  behaviour"  tenure  to  be  terminated  by  any  Constitu- 
tional limit  ?     There  is  none  that  is  effectual — there  is  none  on  which  the 
people  can  rely.     Are  they  not  right  then  in  calling  this  a  life  tenure  ? 
They  have  not  misjudged,  they  have  looked  into  this  matter,  and  under- 
stand the  substance  of  the  thing,  and  they  have  committed  no  misnomer  in 
calling  these  life  offices.     As  to  hard  names,  Mr.   Chairman,  I  do  not 
think  the  gentleman  from  the  city  ought  to  complain  of  any  party,  for  he 
belongs  to  one  that  does  not  hesitate  to  apply  opprobrious  epithets  to  those 
who  oppose  it.     I  repeat,  that  no  injustice  is  done  to  the  good  behaviour 
tenure,  when  the  judicial  office  is  called  a  life  office; — it  is  strictly  so,^* 
and  it  is  far  from  being  true,  that  the  friends  of  a  limited  tenure,  if  they 
some  times  call  hard  names,  have  adopted  this  term  by  way  of  reproach. 
It  has  been  adopted,  because  it  is  descriptive  of  the  thing  and  tlie  fact 
But  all  parties  use   hard  epithets  sometimes  against  their  opponents. 
When  the  gentleman  alludes  to  the  use  a  party  has  made  of  hard  names, 
he  ought  not  to  forget  thai  there  is  now  a  party  in  the  country  engaged  in 
denoucning  large  masses   of  their  fellow  citizens  as   '*  lo-co  fo-cos" — 
•*  agrarians"  and  **  radicals,"  because   they  do  not  advocate  what  that 
party  is  pleased  to  esteem  the  genuine  principles  of  the  Constitution. 

The  question  now  presented,  is,  shall  this  tenure  for  life  or  good  be- 
haviour continue  in  our  judicial  commissions,  or  shall  it  give  place  to  a 
tenure  for  a  definite  and  prefixed  period  of  years  ?  The  reports  of  the 
committee  comprehend  various  other  matters  and  details,  as  to  the  time 
and  mode  of  appointing  judges,  their  salaries,  &;c.  but  the  main  question, 
and  the  only  one  to  which  he  should  give  any  attention  at  this  time,  was, 
that  he  had  just  stated  relative  to  the  judicial  tenure.  It  is  objected  to  the 
amendment,  and  this  is  the  pivot  on  which  the  whole  of  the  gendeman's 
argument  turns,  that  the  independence  of  the  judges  is  absolutely  essen- 
tial to  the  liberty  and  welfare  of  the  people,  and  that  this  independence 
will  be  endangered  or  sacrificed,  by  reason  of  the  amendment.  And  the 
gentleman  went  into  an  historical  account  of  the  good  behaviour  tenure, 
as  it  existed  in  England ;  and  then  gave  an  account  of  its  Pennsylvania 
history,  for  the  purpose  of  illustrating  its  fitness  and  necessity.  Sir,  in 
many  things  I  agree  with  the  learned  gentleman.  I  agree  that  all  attain* 
able  independence  is  necessary  for  the  judges,  and  perfectly  do  I  agree 
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with  him  that  a  dependent,  profligate  and  corrupt  body  of  judges,  is  the 
greatest  calamity  and  curse  that  can  befal  a  people.     On  this  subject  I 
trust  there  are  no  where  two  opinions.     But  I  mean  to  show  before  I 
conclude,  that  the  amendment  will  promote  a  just  and  real  independenct 
on  the  bench,  and  that  a  judge  will  be  pledged  to  good  behaviour  by  new 
ties  under  the  limited  tenure.     What  is  meant  now  by  the  indepehdence 
of  judges  ?     What  does  the  gentleman  mean  when  he  speaks  of  the  inde- 
pendence of  the  English  and  Pennsylvania  judges  ?     Prior  to  the  reign 
of  William  III,   the  judges   were  appointed   ^^durante  bene  placito^* 
during  the  good  pleasure  of  the  king.     The  judges,  were  merely  execu- 
tive agents  or  commissioners  of  the  reigning  monarch,  and  the  willing 
instruments  of  his  ambitious  policy  or  bloody  cruelty.     English  history 
is  full  of  the  enormities  which  were  practiced  by  the  judges  in  the  state 
trials  of  some  of  the  purest  patriots  England  ever  had.     It  was  this  mis- 
erable judicial  tyranny  thdt  sent  Lord  Russel,  and  Algernon  Sidney,  and  a 
host  of  other  martyrs,  to  the  block,  and  which  hastened  the  revolution  of 
1688.     Whatever  sentence  the  crown  desired,  judges  pronounced,  without 
reference  to  the  testimony,  or  the  rights  of  an  appointed  victim.     From 
this  frightful  condition  of  things,  the  revolution,  and  the  statute  of  William 
III,  chap  2,  passed  in  1701,  rescued  the  English  subject.     By  this  statute, 
the  tenure  was  changed,  from  the  pleasure  of  the  king,  to  that  of  good 
behaviour.     This  made  judges  independent  of  the  king,  and  was   an 
immense  acquisition  to  the  liberties  and  security  of  the  English  subject. 
But  was  not  independence  of  the  crown,  all  that  was  effected  by  the  intro- 
duction of  the  good  behaviour  tenure  into  English   commissions  ?     It 
contributed  nothing  to  their  independence  of  those  influences  which  are 
so  much  dreaded  in  this  country.     From  the  time  of  William  III,  down 
to  the  reign  of  George  III,  the  commissions  of  judges  expired  on  a 
demise  of  the  crown,  IduI,  by  a  statute  in  the  first  year  of  the  last  named 
monarch,  their  commissions  were  continued,  notwithstanding  a  demise  of 
the  crown.     This  is  all,  I  believe,  sir,  which  has  been  done  for  the  inde- 
pendence of  the  judiciary  in  England  :  and,  although  it  is  much,  it  amounts 
to  nothing  more  than  to  make  the  judge  independent  of,  and  wholly  irres- 
ponsible to  the  crown.     He  is  not  in  any  degree  independent  of  the 
people.     To  them,  more  than  ever,  the  good  behavioup  tenure  made  him 
responsible,  for  it  is  their  power  only  that  can  now  reach  him,  or  affect 
him.     And  the  people  can,  acting  by  their  representatives  in  parliament, 
remove  him  at  their  pleasure,  withhold  his  salary,  or  abolish    his  courts. 
Aye,  sir,  a  mere  majority  of  the  two  houses  of  parliament — the  ordinary 
law  making  power  of  England,  may  remove  any  judge  from  office,  the 
moment  he  ceases  to  be  acceptable  to  the  people ;  so   that  the  good 
behaviour  tenure  means  something  there — and  there  is  appertaining  to  it 
in  England  a  responsibility,  a  wholesome  responsibility  to.  the  people. 
But  how  stands  the  case  here  ?     We  have  no  tyrant  monarchs  to  make 
supple  instruments  of  our  judges — here  there  is  no  crown  influence  to 
which   our   courts  can  become  subservient.     So  far,  therefore,  as  the 
good  behaviour  tenure  was  intended  to  promote  the   independence  of 
English  judges,  it  was  well  designed,  but  it  has  no  application  to  us. 
The  only  independence  to  which  it  contributes  in  England  is  indepen- 
dence of  the  crown,  and  here  we  have  no  crown  nor  any  central,  all  con- 
trolling influence,  which  stands  for  the  crown.     The  systems  of  the  two 
countries  are  entirely  dissimilar,  insomuch  that  the  ^^independence  of 
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judges y^*  when  predicated  of  the  English  judges,  conveys  a  specific  and 
definite  idea,  which  cannot  be  conveyed  by  the  same  phrase  predicated  of 
our  j edges.     We  have  no  need  of  just  that  independence   which   the 
••good  behaviour''  tenure  secured  to  English  judges.     Here  our  only 
sovereign  is  the  people,  and  they  do  not  deem  it  necessary  to  do  any  thing 
in  England  to  make  their  judges  independent  of  the  people.     Yet  here, 
popular  influences  are  dreaded,  and  we  are  told  certain  of  their  seivants 
must  be  m»de  independent  of  the  people,  or  all  the  mischiefs  will  ensue 
which  have  characterized  a  dependent  and  corrupt  judiciary  in  other 
countries.     What  does  the  sought  for  independence  of  judges  mean  in 
Pennsylvania,  if  it  be  not  irresponsibility  to  the  ptople  ?     What,  but  this, 
can  it  mean?     And  is  this  the  English  idea  of  an  independent  judiciary  ? 
Far,  far  from  it.     On  the  other  hand,  their  example  teaches  us,  that  all 
necessary  independence  consists  perfectly  with  direct  responsibility  to 
the  people.     How  the  extension  of  some  degree  of  this  responsibility  to 
our  judges  is  to  destroy  their  independence,  has  not  yet  been  so  demon- 
strated that  I  am  able  to  comprehend  it.     When  the  phrase  independence 
of  judges  is  employed,  as  an  argument  against  the  limited  tenure,  gentle- 
men do  not  mean,  I  presume,  a  moral  quality  of  the  man  which  is  to  be 
weakened  and  destroyed  ;  but  I  suppose  they  allude  to  some  political 
influence  which  may  operate  on  the  hopes  and  fears  of  the  judge  and 
sway  his  judgment,  and  of  which  he  should  be  preserved  in  a  state  of 
independence.     What  is  that  influence?     Whence  comes  it?     If  from 
the  people,  then  it  is  irresponsibility  to  them  which  the  good  behaviour 
tenure  secures  to  the  judge,  and  which  gentlemen  are  so  desirous  to  per- 
petuate.   Judicial  irresponsihiWy,  and  not  independence,  properly  under- 
stood, is   the   fruit  of  this  tenure  under  our  system  of  government. 
Whether  absolute  irresponsibility  in  any  of  the  oflicers  of  a  republican 
government  be  consonant  with  popular  rights,  wise,  just  or  expedient, 
shall  be  a  subsequent  inquiry.     I  proceed  now  to  notice  another  obser- 
vation of  the  gentleman  from  the  city.     He  informed  us  with  peculiar 

emphasis  that  this  good  behaviour  tenure  originated  in  Pennsylvania 

that  it  had  its  origin  in  the  palmy  days  of  Pennsylvania  democracy,  and 
that  we  and  the  world  are  indebted  to  our  Pennsylvania  ancestry  for  this 
principle. 

In  support  of  his  position,  the  learned  delegate  referred  us  to  the 
charter  of  1083,  granted  by  the  proprietary  to  the  people  of  Pennsyl- 
vania, but  he  did  not  read  any  part  of  it,  or  name  the  section  which  he 
relied  on.  I  have  examined  that  charter,  or  frame  of  government,  and 
have  it  before  me.  The  only  section  relative  to  the  tenure  of  judges,  is 
in  the  following  words  : 

**  That  from  and  after  tlie  death  of  this  present  Governor,  the  princi- 
pal council  shall,  together  with  the  succeeding  Governor,  erect,  from 
time  to  time,  standing  courts  of  justice,  in  such  places,  and  number,  as 
they  shall  judge  convenient  for  the  good  government  of  the  said  province 
and  territories  thereof;  and  that  the  provincial  council  shall,  ou  the 
thirteenth  day  of  the  second  month  then  next  ensuing,  elect  and  present 
to  the  Governor,  or  his  deputy,  a  double  number  of  persons,  to  serve  for 
judges,  treasurers,  and  masters  of  the  rolls,  within  the  said  province  and 
territories,  to  continue  so  long  as  they  shall  well  behave  themselves  in 
those  capacities  respectively,"  &c. 
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It  will  be  perceived  that  the  language  of  this  sectioa  is  ^^  from  and 
after  the  death  of  this  present  Governor,*^  courts  were  to  be  organized 
and  judges  appointed  in  the  manner  therein  provided.  No  present  ar- 
rangment  was  made,  different  from  the  established  system,  according  to 
which,  at  that  time,  judges  were  appointed  for  a  period  of  years.  Well 
sir,  William  Penn,  was  then  **  this  present  Governor,"  and  he  lived 
until  the  year  1718,  so  that  according  to  the  authority  to  which  we  have 
been  referred,  the  good  behaviour  tenure  of  judges  was  not  to  come 
into  being  and  actual  application,  until  after  1718. 

But  it  will  be  seen  that  this  frame  of  government  contained  a  provision 
for  its  own  repeal  or  alteration,  and  according  to  that  provision  it  was 
given  up,  repealed  and  destroyed  in  the  year  1700,  and  the  succeeding 
year.  Another  charter  was  given,  wkich  made  no  change,  either  present 
or  prospective,  in  the  judicial  tenure.  This  charter  of  1701  recites  the 
facts. 

"And  whereas,  for  the  encouragement  of  all  the  freemen  and  planters 
that  might  be  convened  in  the  said  province  and  territories,  and  for  the 
good  govemment  thereof,  I,  the  said  William  Penn,  in  the  year  one  thou- 
sand six  hundred  eighty  and  three,  for  me,  my  heirs  and  assigns,  did 
grant  and  confirm  unto  all  the  freemen,  planters  and  adventurers  therein, 
lives,  liberties,  franchises  and  properties,  as  by  the  said  grant,  entitled. 
The  frame  of  the  government  of  the  province  of  Pennsylvania,  and  ter- 
ritories thereunto  belonging  in  America,  may  appear ;  which  charter  or 
frame  being  found,  in  some  paits  of  it,  not  so  suitable  to  the  present  cir- 
cumstances of  the  inhabitants,  was  in  the  third  month,  in  the  year  one 
thousand  seven  hundred,  delivered  up  to  me,  by  six  parts  of  seven  of  the 
freemen  of  this  province  and  territories  in  General  Assembly  met,  pro- 
vision being  made  in  the  said  charter  for  that  end  and  purpose. 

**  And  whereas,  I  was  then  pleased  to  promise,  that  I  would  restore  the 
said  charter  to  them  again,  with  necessary  alterations,  or,  in  lieu  thereof, 
give  them  another  better  adapted  to  answer  the  present  circumstances  and 
conditions  of  the  said  inhabitants;  which  they  have  now,  by  their  repre- 
sentatives in  General  Assembly  met,  at  Philadelphia,  requested  me  to 
grant.     Know  ye,"  <fec. 

Thus  it  appears  that  the  good  behavionr  tenure  was  a  thing  contem- 
plated in  1683,  but  that  it  nevei  had  any  existence  except  as  a  prospec- 
tive arrangement,  and  that  eighteen  years  before  it  was  to  go  into  effect, 
the  charter  containing  the  prospective  arrangement,  "being found  in  some 
parts  of  it  not  suitable  to  the  present  circumstances  of  the  inhabitants," 
was  given  up  by  the  people,  and  superceded  by  another  plan  of  govern- 
ment more  suitable  to  their  views  and  wants. 

Before  1683,  the  judicial  tenure  was  established  by  various  charters 
for  a  term  of  years,  and  the  repeal  of  that  of  1683,  revived  the  former 
provisions,  by  virtue  of  that  familiar  principle  that,  when  a  law  which  re- 
peals a  former  law,  is  itself  repealed,  the  former  law  is  restored.  Indeed, 
it  docs  not  appear  from  the  history  of  the  province,  or  from  the  terms  of 
the  charter  of  1683,  that  during  the  existence  of  that  charter,  any  other 
than  the  limited  tenure  prevailed ;  and  never,  for  a  moment,  does  the  good 
behaviour  tenure  seem  to  have  been  an  existing  operative  system  in  Penn- 
sylvania, until  it  was  established  in  our  present  Constitution,  by  the  Con- 
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Tention  of  1790.  So  far  as  I  have  been  able  to  ascertain  our  earlf  hitto-^ 
ry,  no  judge  was  ever  eommissioned  during  good  behaviour,  till  after  the 
adoption  of  our  present  Constitution.  In  what  sense  then  is  it  true  that 
this  tenure  had  its  origin  in  the  palmy  days  of  provincial  democracy  ? 
What  knew  the  people  of  its  principles  and  operations  ?  Nothing,  abso* 
lutely  nothing.  If  the  gentleman  referred  to  the  primitive  democracy  of 
the  State,  for  the  purpose  of  showing  that  we  proposed  to  violate  a  prin- 
ciple which  was  established  and  cherished  by  them,  he  has  failed  of  hie 
object,  for  they  never,  in  their  palmiest  days,  enjoyed  the  blessings  of  this 
tenure.  No  sir,  it  was  imported  into  Pennsylvania,  from  England,  bj 
the  Convention  of  '90,  without  due  regard  to  the  difierence  in  our  polity 
and  circumstances  from  the  mother  country.  But  suppose  Penn  had 
adopted  it,  could  it  furnish  any  argument  for  it  after  our  independence  ? 
He  was  the  Deputy  of  the  King,  and  his  judges  were  English  adventurea 
to  whom  his  favor  was  as  important  in  many  respects,  as  that  of  the 
King  was  to  some  of  his  own  judges.  There  existed  the  same  reason, 
in  principle,  for  making  the  provincial  judges  independent  of  the  Got- 
emor,  who  ^as  sole  disposer  of  events  here,  as  there  did  for  placing  the 
judges  on  a  footing  independent  of  the  crown  in  England.  And  if  the 
people^  not  knowing  who  might  succeed  Penn,  did  desire  and  obtain  a 
provision  which  might  make  their  judges  independent  of  the  influences  of 
his  successors,  it  proves  nothing  in  favour  of  our  present  judicial  irres- 
ponsibility. But  such  provision  if  obtained,  existed  only  on  paper  and 
never  had  effect. 

Following  up  our  provincial  history,  it  will  be  seen  that  judgea  were 
appointed  by  the  successive  Governors,  in  all  cases,  either  during  pleaaures 
or  for  a  period  of  years,  until  the  time  of  our  independence.  Arrived  at 
this  period,  it  is  proper  to  pause  for  a  moment,  and  survey  the  state  of 
things  that  led  to  the  adoption  of  our  first  Constitution  in  1776. 

The  people  were  about  to  throw  ofT  their  Colonial  bondage,  "  and  te 
assume  among  the  powers  of  the  earth,  the  separate  and  equal  station  to 
which  the  laws  of  nature  and  of  nature's  God  entitled  them"— the  flame 
of  patriotism  (to  use  the  language  of  the  council  of  censors,)  never 
burned  purer  or  brighter  than  it  did  then — and  genuine,  rational  libert  j 
found  a  votary  in  every  patriot  of  the  colony.  Independence  was  decla- 
red, and  the  work  of  defending  it  already  entered  on,  when  the  people  of 
Pennsylvania,  with  Franklin  at  their  head,  proceeded  to  form  a  Constitu- 
tion. Allow  me  to  say,  sir,  that  that  Constitution  is  deeply  imbued  with 
the  principles  of  its  birth  day,  and  well  worthy  of  the  philosophical 
patriot  who  had  a  large  share  in  framing  it,  and  of  whom  it  is  beautifully 
said  ^'  He  snatched  lightning  from  the  clouds,  and  the  sceptre  from 
tyrants." 

The  Convention  met  on  the  15th  July,  1776,  and  adjourned  finally 
on  the  28th  of  the  succeeding  September.  To  show  you,  sir,  that  that 
Constitution  was  the  offspring  of  the  warm  and  ardent  patriotism  which 
glowed  in  every  bosom  at  that  day,  I  read  you  a  resolution  of  the  Con- 
vention. 

•*  We  the  representatives  of  the  freemen  of  the  State  of  Pennayt 
vania,  in  general  Convention  assembled,  taking  into  our  mest  aerioue 
consideration  the  clear,  strong,  and  cogent  reasons  given  by  the  honors 
ble  Continental  Congress,  for  the  declaring  this,  as  well  ^as  the  other 
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Vnited  States  of  America,  free  and  independent,  do  thereupon  resolve, 
-and  be  it  hereby  resolved  and  declared,  that  we,  in  behalf  of  ourselves, 
and  our  constituents,  do  unanimously  approve  of  the  said  resolution  and 
declaration  of  Congress,  of  the  4th  instant,  and  we  do  declare  before  God, 
and  the  world,  that  we  will  support  and  maintain  the  freedom  and  indepen- 
dence of  this  and  the  other  United  States  of  America,  at  the  utmost  risk 
of  our  lives  and  fortunes." 

Here  were  the  principles  on  which  that  Convention  set  out,  and  here 
is  their  pledge  before  God  and  the  world,  that  they  would  do  nothing  to 
impair  or  endanger  the  great  and  eternal  principles  of  liberty,  set  forth  in 
the  declaration  of  Congress,  on  the  4th  of  July,  preceding.  What 
then  do  you  find  in  the  action  of  that  Convention,  on  the  subject  under 
consideration.  If  the  good  behaviour  tenure  existed  at  all  in  Pennsyl- 
vania, they  rejected  it — if  it  did  not  exist,  they  refused  to  adopt  it.  We 
may  fairly  infer  that  they  deemed  such  permanency  of  ofiice  incompati- 
ble with  these  principles,  to  the  maintainance  of  which  they  had  pledged 
their  lives  and  fortunes — they  repudiated  life  offices,  and  placed  judges  on 
a  tenure  of  seven  years.  Mr.  Chairman,  those  men,  without  whom  we 
should  not  now  be  enjoying  the  privilege  of  re-examining  the  principles 
of  a  free  Constitution,  were  content  to  trust  themselves,  their  children, 
and  property,  to  judges  appointed  for  seven  years.  The  good  behaviour 
tenure  was  then  in  being  in  England,  and  the  framers  of  the  Constitu- 
tion of  1776,  must  have  known  it,  but  they  saw  that  it  was  unfitted  to 
our  condition  and  uncongenial  to  our  principles.  They  did  not  therefore 
import  or  adopt  it.  Am  I  mistaken,  sir,  in  supposing  that  this  is  high  au- 
thority against  that  tenure  ?  I  claim  it,  and  appropriate  it  to  my  argu- 
ment. I  plant  myself  on  this  rock  of  the  revolution,  and  declare,  on  the 
authority  of  that  august  body  of  patriots,  that  the  good  behaviour  tenure 
is  not  necessary  to  a  just  independence  of  judges,  in  a  republic.  Let 
him  shake  the  authority  who  can. 

That  Convention  also  decided  to  elect  justices  in  limited  numbers,  and 
for  a  limited  period,  much  in  the  manner  we  have  already  agreed  to  do. 
It  was  a  full  Convention,  representing  the  people  more  thoroughly  than 
did  the  Convention  of  1790,  and  we  are  bound  to  revere  its  authority 
in  a  question  of  principle,  not  only  on  account  of  the  characters  of  the 
men  who  composed  it,  but  because,  **  we  recollect  it  was  formed  with 
•'  great  harmony,  at  the  most  auspicious  period  of  time,  when  the  fiame 
*'  of  patriotism  shone  brightest,  when  the  good  people  of  the  State  were 
**  impressed  with  no  other  idea,  than  that  of  acquiring  and  maintaining 
**  to  themselves  and  their  posterity,  equal  liberty,  when  no  factions  were 
"  formed  with  ambitious  or  mercenary  motives." 

It  is  not  my  intention  to  say  that  that  Constitution  was  entirely  free 
from  errors.  The  Legislature  consisting  of  a  single  branch,  was  an  un- 
doubted and  perhaps  its  chief  error ;  but  the  great  principles  of  civil 
liberty  were  deeply  and  firmly  laid  in  it,  and  it  carried  us  successfully 
through  the  war  of  our  revolution,  and  the  trying  scenes  which  ensued 
on  its  termination — it  imparted  to  Pennsylvania  the  first  grand  impulse 
she  ever  felt  in  her  prosperous  and  glorious  career,  and  deserves  to  share 
with  the  Constitution  of  '90,  the  praises  which  it  is  so  fashionable  to 
lavish  on  the  latter,  as  the  cause  of  all  our  present  greatness. 

But,  sir,  after  peace  was  restored,  and  wealth  and  luxury  began  to  in- 
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crease  in  the  country,  parties  sprung  into  existence,  who  thought  the  goT- 
emment  was  not  sufficiently  strong  and  concentrated.  A  long  struggle 
ensued  in  the  council  of  censors,  on  the  question  of  a  new  Constitu- 
tion,"and  gentlemen,  who  will  consult  the  record,  will  see  which  way  the 
democracy  of  that  body  inclined.  The  admitted  defects  of  the  Consti- 
tution of  '76,  aided  the  argument  against  it,  and  a  Convention  was  at 
length  called  on  short  notice,  consisting  of  comparatively  a  small  num- 
ber, who,  instead  of  reforming  the  defects  of  the  old  Constitution,  proceed- 
ed to  establish  a  new  one  ;  taking  from  the  people  the  choice  of  many  of 
the  officers,  whom  previously  they  had  elected — building  up  a  powerful 
and  single  Executive,  and  incorporating  the  odious  principle  of  life  offices. 
Thus  was  our  present  Constitution  established,  and  the  good  behaviour 
tenure,  for  the  first  time,  introduced  into  Pennsylvania — a  Constitution 
which  was  never  submitted  to  the  people,  nor  by  any  direct  vote  of  theirs 
approved,  and  which  they  have  been  laboring  to  reform,  almost  inces- 
santly, since  the  operation  of  some  of  its  principles  began  to  be  seen 
and  felt. 

Having  thus  imperfectly  passed  over  the  history  of  this  judicial  tenure, 
in  England  and  Pennsylvania,  I  come  now  to  speak  of  an  argument 
which  has  been  drawn  from  the  Constitution  of  the  United  States  and 
pressed  on  us  with  great  fervor.  I  think  it  will  be  seen  that  there  are 
reasons  for  a  permanent  tenure  in  the  federal  judiciary,  wwhich  do  not 
apply  to  ours  ;  and,  that  we  may  not  set  too  great  value  on  the  example 
of  the  federal  Constitution,  it  will  be  necessary  to  advert  to  some  of  the 
peculiarities  of  its  judiciary.  The  judiciary  of  the  general  government 
is  invested  with  large  political  powers,  and  can,  in  many  instances,  con- 
trol and  defeat  the  action  of  the  other  departments  of  government,  as 
well  as  that  of  sovereign  States.  By  the  second  section  of  the  third 
article  of  the  Constitution  of  the  United  States,  **  the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity,  arising  under  this  Constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made  under  their  authority ;  to  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls ;  to  all  cases  of  admiralty  and  maritime 
jurisdiction  ;  to  controversies  to  which  the  United  States  shall  be  a  party; 
to  controversies  between  two  or  more  States ;  between  a  State  and  citizens 
of  another  State ;  between  citizens  of  different  States  ;  between  citizens 
of  the  same  State  claiming  lands  under  grants  of  difierent  States,  and 
between  a  State  or  the  citizens  thereof,  and  foreign  States,  citizens  or 
subjects ;"  and,  by  the  eleventh  Article  of  the  amendments,  this  power  is 
so  modified  as  not  to  extend  to  any  suit  against  one  of  the  States  by 
citizens  of  anotlier  State,  or  by  citizens  or  subjects  of  any  foreign  State. 
On  the  24th  of  September,  1780,  Congress  passed  an  act,  tommonly  called 
the  **  judicial  act,"  establishing  the  courts,  and  distributing  and  defining 
their  powers.  And  though  these  powers  are  often  exercised  in  mere 
questions  of  meum  and  tuum,  yet  they  not  unfrequently  rise  to  higher 
objects.  Sometimes  annulling  the  dciiburale  action  of  the  other  two 
departments  of  the  government,  the  Executive  and  the  Legislative; 
sometimes  defeating  the  treaties  which  the  President  and  Senate  have 
agreed  on — sometimes  disposing  of  delicate  questions  in  reference  to  am- 
bassadors and  public  ministers,  on  which  the  peace  of  the  nation  mar 
depend — and  sometimes  nullifying  the  acts  of  sovereign  States  which 
have  received  the  solemn  sanction  of  all  the  constitutional  powers  of 
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such  States,  the  Legislature,  Executive  and  Judiciary.     Why  sir,  if  it 
be  necessary  to  invest  a  body  of  men  with  such  powers  in  the  supreme 
government  of  this  country,  they  ought  to  be,  as  far  as  the  tenure  of  their 
office  can  enable  them  to  be,  independent  of  the  other  departments  and 
the  States  whose  acts  they  review  and  reverse.     That  is  to  say,  the  fre- 
quent termination  of  their  commissions,  whereby  they  would  be  left  to 
the  mercy  of  the  President  and  Senate,  might,  in  times  of  high  political 
excitement,  cause  great  injustice  to  an  upright  judge,  and  be  attended  with 
the  worst  consequences  to  the  country.     We  have  already  seen  such 
times,  and  will  doubtless  see  more  occasions,  when  the  duties  of  the  fed- 
eral judges  will  be  in  direct  conflict  with  some  cherished  policy  of  an 
administration,  or  some  favorite  object  of  one  or  more  States — ^restraining, 
expounding,  or  reversing  their  acts  and  measures,  according  to  the  ideas 
those  judges  may  entertain  of  the  Constitution.     And  their  decisions  are 
final.     From  them  there  is  no  constitutional  appeal.     Every  State  of  this 
confederacy  is  bound  by  the  exposition  which  this  high  power  is  pleased 
to  give  of  its  own  Constitution,  and  where  they  pronounce  a  constitu- 
tional provision  void,  which  the  people  of  a  State  have  adopted,  no  mat- 
ter how  maturely  or  unanimously,  it  is  void ;  and,   according  to  our 
complicated  system  of  government,  their  judgment  is  final  and  binding 
on  all  men.     The  Senate  is  composed  of  men  who  represent  the  sov- 
ereignty of  these  States,  and,  in  view  of  their  high  duties  are  often  opposed 
to  what  such  States  may  deem  their  rights  and  best  interests ; — need  I  say 
it    would  be  unwise  to  bring  the  judges  periodically  under  the  hand 
of  the   Senate  ? — That  they  should  be  as  permaneni  and  independent 
in  their  offices  as  may  consist  with  a  faithful  discharge  of  their  duties? 
And   that,  leaving  them  subject  to  impeachment,  to  be  decided  by  the 
Senate,'  was  as  much  as,  consitlering  their  position  in  our  system,  and  their 
high  and  delicate  duties,  could  be  required,  without  defeating  the  objects 
of  their  establishment  ?      Accordingly,  you  find  no  power  of  removal 
by  the  President,  on  the  address  of  both  Houses  of  Congress,  similar  to 
that  in  our  Constitution.     It  was  withheld,  because   it  would  have  been 
inconsistent  with  the  duty  of  reviewing  the  political  acts  of  the  other 
departments. 

Now,  sir,  do  you  not  see  reasons  for  the  good  behaviour  tenure  in  the 
federal  judiciary,  which  do  not  apply  to  ours  ?  Cogent  and  adequate 
reasons  ?  Is  there  not  that  radical  difference  in  their  Constitution,  and 
duties  which  justifies  a  distinction  in  their  tenure?  Franklin,  who  was 
at  the  head  ot*  our  Convention  of  1776,  was  in  the  federal  Convention 
of  1787,  and  set  his  seal  of  approbation  to  the  good  behaviour  tenure  fer 
the  federal  judiciary,  though  he  had  repudiated  it  for  the  State  judiciary. 
Did  he  do  this,  did  Franklin  ever  act,  without  a  reason,  and  a  good  one  ? 
And  Washington,  to  whom  the  gentleman  from  the  city  has  paid  so  beau- 
tiful and  touching  a  eulogy,  and  all  the  patriots  who  signed  that  Consti- 
tution, and  others  who  approved  it,  all  concurred  in  the  necessity  which 
existed  for  placing  the  federal  judges  on  a  permanent  footing,  and  which 
necessity  I  admit,  but  say  it  is  peculiar  to  them  and  does  not  exist  in  our 
Constitution. 

If  sir,  I  had  had  the  great  honor  of  sitting  as  a  member  in  that  Conven- 
tion, looking  to  the  judiciary  as  a  co-ordinate  department,  and  invested 
with  the  peculiar  powers  at  which  I  have  glanced,  I  should,  beyond 
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doubt,  have  voted  for  the  good  behaviour  tqpure  ;  for  I  should  have  be- 
lieved, that  such  over-ruling  necessity  had  been  created  as  to  justify  a 
departure  from  the  more  republican  system  of  short  tenures. 

But,  sir,  what  have  we  in  the  Constitution  of  our  State  judiciary  to 
justify  the  principle,  proper  enough  in  the  national  judiciary.  The  duties 
of  our  judges  are  exclusively  judicial,  and  do  not  partake  at  all  of  a 
political  character.  They  possess  not,  by  any  express  grant,  the  power 
even  of  pronouncing  an  act  of  the  Legislature  unconstitutional  in  a  clear 
case.  It  is  true  they  have  assumed  it,  or  rather,  they  have  decided  they 
will  assume  it,  when  such  a  case  is  presented,  though  they  never  have  yet 
ventured  to  exercise  it,  and  the  strong  mind  of  our  present  Chief  Justice 
has  furnished  objections  against  the  exercise  of  this  power  in  any  case, 
which  it  is  not  easy  to  answer  or  overcome.  See  Eakin  and  others  vs. 
Raub,  and  others,  12  Sergeant  and  Kawle's  Reports,  p.  344. 

They  are  mere  ministers  of  justice  between  man  and  man,  and  have  no 
powers  of  correspondent  character  and  magnitude  with  those  which, 
we  have  seen,  are  devolved  on  the  national  judges,  by  the  Constitution 
and  laws  of  the  Uaited  States.  If,  under  that  Constitution  and  the  laws  of 
Congress,  the  federal  judges  were  charged  merely  with  the  administra^ 
tion  of  distributive  justice,  I  should  see  no  reason  for  the  permanent 
tenure  of  office  they  now  enjoy.  The  reason  failing  in  our  own  judicial 
establishment,  it  becomes  us,  I  think,  to  conform  our  judicial  tenure  to 
the  republican  character  of  our  institutions. 

I  proceed  now,  Mr.  Chairman,  to  state  some  views  and  reasons  favor- 
able to  a  change  of  this  tenure  in  the  commissions  of  Pennsylvania 
judges.  Our  Constitution  distributes  the  powers  of  government,  among 
three  great  departments — the  Legislature,  Executive  and  Judicial.— 
Responsibility  to  the  people  is  every  where  written  on' the  first 
two.  Whoever  enters  either  of  these  departments  is  taught  that  all 
office  is  a  trust  for  the  people — that  it  must  be  surrendered  at  short  inter- 
vals, so  that  the  people  may  conier  it  on  others,  if  the  trustees  cannot 
render  a  satisfactory  account  of  their  stewardship.  From  the  first  hour 
of  our  independent  political  existence,  this  principle  of  official  account- 
ability has  been  recognized  and  asserted.  In  our  first  Constitution  to 
which  I  have  heretofore  referred,  you  find  it  asserted,  not  as  an  abstract 
proposition,  but  as  a  living  and  governing  principle  which  pervades  every 
republican  government. 

*•  All  power  being  originally  inherent  in,  and  consequently  derived 
*•  from  the  people  ;  therefore  all  officers  of  government,  whether  I<egis- 
"lative  or  Executive,  are  their  trustees  and  servants,  and  at  all  times 
**  accountable  to  them.  That  government  is  or  ought  to, be  instituted  for 
••  the  common  benefit,  protection,  and  security  of  the  people,  nation  or 
*•  community,  and  not  for  the  particular  emolument  or  advantage  of  any 
"  single  man,  family  or  set  of  men,  who  are  part  only  of  that  com- 
**  munity  ;  and,  that  those  who  are  employed  in  the  Legislature,  and 
••  Executive  business  of  the  State,  may  be  restrained  from  oppression, 
•»  the  people  have  a  right,  at  such  periods  as  they  may  think  proper,  to 
"  reduce  their  pulilic  officers  to  a  private  station  and  supply  the  vacancies 
'•  by  certain  and  regular  elections." 

These  principles  lie  at  the  base  of  all  our  political  institutions.  They 
were  the  cloud  by  day  and  the  pillar  of  fire  by  night  which  guided    ur 
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patriot  fathers  through  the  wilderness  of  the  revolution,  and  conducted 
them  to  the  Canaan  of  Independence.  It  was  these  and  kindred  principles 
that  made  that  revolution.  And  see,  sir,  how  fully  and  faithfully  theise 
principles  were  carried  into  practice  by  the  Constitution  of  '76,  not  only 
in  reference  to  offices  strictly  executive  and  legislative,  but  judicial 
also.  The  longest  official  term  of  service  established  by  it,  was  assigned 
to  the  judiciary,  but  this  only  seven  years.  And  our  present  Confstit* 
tion  carries  out  these  principles,  in  regard  to  the  two  first  departments 
of  the  government,  though  it  drops  them  short  of  the  other.  One 
branch  of  the  Legislature  is  required  to  surrender  their  trust  annually, 
the  other  once  in  four  years,  which  we  have  changed  to  three.  The 
Governor  is  permitted  to  hold  but  three  years,  before  he  is  brought  to  a 
strict  account,  and  rewarded  with  a  re-election  or  left  a  private  citizen 
according  to  his  deserts  as  a  public  steward.  Short  terms  of  office  and 
strict  accountability  'are  found  to  be  the  true  conservative  principles  of 
the  body  p6litic,  and  this  is  the  lesson  taught  us  both  by  tlje  precept  and 
example  of  the  founders  of  our  republic. 

If  official  responsibility  be  necessary  in  the  legislative  and  executive 
departments  is  it  to  be  scouted  from  the  judical  ?  Do  these  great  con- 
servative principles  become  by  applying  them  to  the  judiciary,  disorgan- 
izing, Jacobinical,  loco-foco,  destructive  ?  The  men  of  that  day,  when 
<»  the  flame  of  patriotism  never  burned  purer,"  thought  not  so— the 
majority  of  this  Convention  thought  not  so,  when  they  placed  the 
most  important  branch  of  the  judiciary,  the  justices,  on  a  limited  tenure. 
And  let  it  be  remembered  that  we  have  gone  back  with  the  justices  to 
the  ground  of  '76 — then  they  were  elective — the  Convention  of  '90  made 
them  appointable  and  we  again  make  them  elective — then  they  held  for  a 
period  of  years — the  Convention  of  '90  gave  them  this  indefinite  tenure 
of  good  behaviour,  and  we  again  reduce  them  to  a  period  of  years.  We 
are  struggling  to  get  back  to  the  first  principles  from  which  we  ought 
never  to  have  departed.  We  advocate  no  novelties,  we  abjure  all  rash 
experiments.  We  ask  only  for  the  principles  which  first  made  us  a 
nation  and  gave  us  liberty.  We  ask  for  a  republican,  responsible  and 
accountable  government,  in  all  its  parts.  •*  Government  was  instituted 
for  the  common  benefit,  protection  and  security  of  the  people" — it  is 
a  trust,  and  all  who  are  employed  in  its  administration,  are  servants 
of  the  people.  Let  the  people  then  have  the  control  of  government, 
and  let  all  their  servants  be  accountable  to  them.  How  else,  sir,  arc 
you  to  attain  the  great  ends  of  government,  the  common  benefit,  protec- 
tion and  security  of  the  people  ? 

But,  how  are  you  to  make  judges  in  some  degree  accountable  to  the 
people  ?  Abolish  their  life  tenures,  and  let  them  be  appointed  for  a 
period  of  years.  The  Governor  and  Senate  arc  representatives  of  the 
people,  accountable  to  them,  and  their  ears  are  always  open  to  the  public 
voice ;  and  they  are  to  re-appoint  the  judge  whose  term  has  expired,  or 
to  appoint  another  in  his  place.  Here  is  opportunity  for  the  test.  Has 
the  judge  been  of  good  behaviour  among  you — has  he  held  the  scales 
of  justice  firmly  and  fairly — has  he  administered  the  laws  faithfully-— 
has  he  served  you  acceptably  ?  are  questions  which  the  Governor  and 
Senators  will  ask,  and  the  people  will  respond  in  memorials  and  remon- 
strances. 
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This  is  a  test  which  the  judge  will  have  steadily  before  his  eye  all  the 
time  he  sits  on  the  bench,  and,  sir,  will  he  dare  to  be  partial  ?  Will 
he  dare  to  become  a  political  brawler  ?  Will  he  dare  to  violate  sound 
morals,  and  the  law  whose  minister  he  is  ?  Will  he  neglect  his  books 
and  bend  the  energies  of  his  mind  to  the  acquisition  of  wealth  ?  Will 
he  by  sluggishness,  indifference  or  intemperance,  delay  justice  ?  Finally, 
sir,  will  he  not  be  pledged  to  independence,  industry,  fidelity  and 
uprightness,  in  the  discharge  of  his  duties,  by  the  strongest  motive 
which  the  human  heart  acknowledges — self-interest? 

What  would  you  say  to  a  Governor  for  life,  or  for  **  good  behaviour," 
without  any  adequate  and  effectual  power  of  removing  him.  It  might 
be  argued  that  he  would  go  into  office  by  the  consent  of  the  people,  and 
if  he  was  a  good  officer,  he  ought  not  to  be  sacrificed  and  turned  out 
after  a  brief  service — that  he  had  quit  his  profession  or  business,  to 
take  the  office,  aud  it  would  be  unjust  to  take  it  from  him  ;  and  above 
all,  that  a  short  term  of  office  would  destroy  his  independence  and 
integrity,  by  reason  of  his  anxiety  for  a  re-election.  But,  the  gentleman 
from  the  city  admits  the  Governor  ought  not  to  hold  during  good  behav- 
iour. And  why  not,  except  on  the  principle  of  responsibility  to  the 
people  ?  and  can  he  shew  that  there  is  any  less  reason  for  holding  a 
multitude  of  judicial  officers  to  this  responsibility,  than  there  is  for 
holding  the  Governor  ? 

We  have  been  told  by  the  learned  gentleman,  that  the  people 
have  given  the  name  of  life  office  to  this  good  behaviour  tenu^,  as 
a  term  of  reproach  and  that  laws,  as  well  as  dogs,  may  be  injured  by 
a  bad  name.  But,  do  you  find  any  body  raising  the  cry  of  "  mad  dog,^^ 
against  your  Governor  or  Legislature,  or  any  of  the  offices  of  the 
government,  who  are  under  a  just  and  healthful  responsibility  to  the 
people  ?  Why  is  it  that  this  department  alone,  in  which  this  tenure 
obtains,  is  subject  to  the  reproaches  of  the  people? 

Mr.  HoPKiNSON  here  rose  and  explained  that  he  had  not  said  «•  the  peO' 
ple^^  had  used  this  term  as  reproach,  but  that  certain  persons,  who  were 
mis-leading  the  people  had  called  the  judicial  tenure  by  this  bad  name.     He 
had  not  spoken  of  the  people. 

Mr.  Woodward  resumed.  No,  the  gentleman's  lemark  was  that  the 
term  had  been  taken  up  by  the  rank  and  file,  and  repeated  by  those  who 
did  not  understand  its  signification.  And  a  sorry  compliment,  this,  to 
the  intelligence  of  any  portion  of  our  fellow  citizens.  Much  as  I 
respect  the  author  of  this  sarcasm,  I  cannot  subscribe  to  its  pro* 
priety. 

Mr.  HoPKiNsoN  again  explained.  He  was  still  mistaken,  he  said, 
by  the  gentleman.  He  had  spoken  of  the  rank  and  file  of  Ae  party^ 
and  not  of  the  people.  He  had  distinguished  between  the  party  and  tn* 
people. 

Mr.  Woodward  resumed.  Is  there  any  portion  of  the  people,  who 
do  not  belong  to  some  party.  I  dont  know  why  it  should  be  a  term 
of  reproach.  The  gentleman  boasts  that  he  belongs  to  the  federal  paitj, 
and  every  body  belongs  to  one  party  or  another. 

But  to  rel4irn  to  the  subject :  The  people,  or  a  party  of  the  people, 
if  you  please,  distinguish  the  judiciary  with  a  term  of  re^oach— ^ey 
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distrust  it,  and  do  not  regard  it  with  the  same  confidence  and  affection, 
that  they  do  the  other  branches  of  the  government.  Of  this  I  have  no 
doubt,  and  why  is  it  ?  Simply  because  it  is  beyond  popular  influence- 
clothed  in  irresponsibility  and  presents  an  exception  to  the  republican 
principles  on  which  the  government  is  founded. 

The  people,  or  that  party,  are  intelligent  and  observant ;  not  an  igno- 
norant  soldiery  passing  a  catch  word  down  the  rank  and  file,  without 
knowing  its  meaning,  but  inquisitive,  watchful  and  attentive  to  the  prin- 
ciples of  their  government,  and  they  understand,  perfectly,  the  grounds  of 
objection  to  this  permanent  tenure.  Remove  it  from  your  Constitution^ 
abolish  these  odious  life  offices,  and  rely  on  it,  the  popular  confidence 
will  return  and  embrace  the  bench,  and  we  shall  hear  no  more  of  hard 
names  and  bad  names  for  the  judiciarv. 

There  is  no  such  distrust  and  reproach  of  your  Executive,  True, 
the  people  become  excited  in  elections  of  Governor,  and  each  party 
predicts  the  certain  ruin  of  the  State,  if  the  adversary  candidate  is  elected  ; 
but  when  the  •'  burly  burly 's  done,"  quiet  is  restored  and  discontent,  if 
it  exist,  is  smothered.  Parties  have  had  a  fair  trial  of  their  strength, 
and  all  acquiesce  in  the  decision  of  the  majority.  No  man's  confidence 
in  his  government  is  shaken,  and  though  the  acts  and  measures  of  his 
excellency  are  scrutinized  and  remembered,  against  a  coming  day  of 
account,  yet  all  are  satisfied  with  the  opportunity  they  are  to  have  to  hold 
him  to  a  strict  account. 

As  long  as  the  people  can  hold  an  ofiicer  responsible  to  them,  they 
feel  that  the  office  was  established  for  their  benefit,  and  will  cherish  and 
defend  it,  but  if  vou  wish  to  make  them  indifferent  to  a  man,  and  distrust- 
ful  of  his  oflice,  give  him  a  Pennsylvania  commission  during  good 
behaviour.  He  is  at  once  lifted  beyond  the  sphere  of  their  sympathies 
and  wrapt  in  cold  insensibility  to  their  inteiests.  They  discuss  not  his 
qualifications  or  merits  ;  it  is  in  vain  they  approve  or  condemn  his  con- 
duct. .  They  cannot  remove  him  ;  they  can  see  no  time  when,  by  them- 
selves or  their  representatives,  they  can  question  his  honesty  or  his  capa- 
city—they look  on  his  official  existence  with  cold  indifference,  or  are 
compelled  to  desire  his  death  as  their  only  chance  of  relief. 

In  the  Convention  of  Virginia,  Governor  Giles  insisted  on  this  view 
of  the  case,  and  he  proposed  to  give  the  Legislature  the  power  of  remov- 
ing the  judges,  as  the  Parliament  of  England  may  do.  He  contended, 
that  the  people  never  would  feel  a  proper  degree  of  confidence  in  the 
judiciary,  till  it  was  brought  within  their  reach,  and  made  responsible  to 
them. 

Here  Mr.  W.  read  from  a  speech  of  Governor  Giles,  and  gave  way 
to  a  motion  by  Mr.  In«ersoll  that  the  committee  rise,  and  the  President 
having  resumed  the  chair  and  the  chairman  reported  ; 

On  motion  of  Mr.  Porter,  the  Convention  adjourned  to  meet  this 
afternoon  at  three  o'clock. 


S3a  PROCEEDINGS  AND  DEBATES. 


MONDAY  AFTERNOON,  October  30. 

FIFTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  M'Sherry  in  the  chair,  on  the  report  of  the  committee  to  whom  was 
referred  the  fifth  article  of  the  Constitution. 

The  question  being  on  the  motion  of  Mr.  Woodward,  to  amend  the 
report  by  striking  out  all  after  the  words  •'  section  second,"  and  inserting 
in  lieu  thereof,  the  report  of  the  minority  of  thp  committee. 

Mr.  Woodward  resumed  his  remarks.  The  gentleman  from  the  city 
relies  on  the  example  of  the  Federal  Constitution  ;  and  this  morning,  I 
endeavored  to  shew  that  there  was  such  a  dissimilarity  in  the  duties  and 
objects  of  the  two  establishments,  that  no  argument,  in  favor  of  the  good 
behaviour  tenure  here,  could  be  justly  drawn  from  the  Constitution  of  the 
United  States  ;  but,  as  the  gentleman  quotes  great  names,  in  support  of  the 
good  behaviour  tenure,  I  will  offer  him  the  authority  of  a  man  not  inferior 
to  the  gieatest  name  he  has  mentioned.  I  mean  Thomas  Jefferson.  He 
was  out  of  the  country  at  the  adoption  of  the  Constitution  of  1787,  but 
after  the  amendments  to  it  were  adopted,  he  seems  to  have  given  it  his 
approbation  and  cordial  support.  Long  after,  however,  when  he  had 
retired  from  the  excitements  of  political  life,  and  when  experience, 
observation  and  reflection  had  enabled  him  to  form  a  more  correct  judg- 
ment on  our  political  experiment,  he  held  the  following  language  of  the 
federal  judiciary : 

**  Let  the  future  appointments  of  Judges  be  for  four  or  six  years,  and 
renewable  by  the  President  and  Senate.  This  will  bring  their  conduct, 
at  regular  periods,  under  revision  and  probation,  and  may  keep  them  in 
equipoise  between  the  general  and  special  govemments.  We  have  erred 
in  this  point  by  copying  England,  where  certainly  it  is  a  good  thing  to 
have  the  judges  independent  of  the  King.  But  we  have  omitted  to  copy 
their  caution  also,  which  makes  a  judge  removable  on  the  address  of  both 
houses.  That  there  should  be  public  functionaries,  independent  of  the 
nation,  whatever  may  be  their  demerit,  is  a  solecism  in  a  republic,  of  the 
first  order  of  absurdity  and  inconsistency."  Such  weie  the  mature  and 
calm  opinions  of  this  great  man  on  the  establishment  of  the  good  beha- 
viour tenure  even  in  the  national  judiciary ;  and  surely  there  is  less 
apology  for  it  in  our  State  Constitution. 

Mr.  Chairman,  I  am  about  to  appeal  to  higher  authority  still— to  the 
people  of  Pennsylvania.  The  gentleman  from  the  city  asserted,  that  the 
good  behaviour  principle  had  been  unquestioned  from  the  yeai  17M,  and 
that  he  had  never  heard  it  questioned  before  he  came  here.  If  the  gen- 
tleman had  taken  the  trouble  of  consulting  the  record,  he  would  have 
found  that,  in  a  few  years  after  the  establishment  of  this  tenure  in  Penn- 
sylvania, the  people  began  to  address  the  Legislature  by  petition  and 
memorial  for  some  mode  of  relief.  Such  petitions  came  in  from  various 
parts  of  the  State,  numerously  and  more  numerously  signed,  as  the  good 
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behaviour  tenure  developed  its  influences  to  the  public  view— the  current 
of  public  opinion  continued  to  flow  deeper  and  stronger  into  the  Legisla- 
ture,  until  at  length  in  the  session  of  1811-12,  resolutions  were  reported, 
recommending  to  the  people  an  expression  of  their  opinion  on  the  call  of 
a  Convention.  These  resolutions  assert  the  great  fundamental  principles 
to  which  I  have  adverted,  and  specify  this  good  behaviour  tenure  as  one 
of  the  violations  of  these  principles  which  had  been  productive  of  much 
evil,  and  the  occasion  of  great  complaint.  There  seems  to  have  prevailed 
in  the  Legislature  a  strong  doubt  whether  they  had  power  to  recommend 
the  calling  of  a  Convention,  or  to  meddle  at  all  with  measures  leading  to 
a  reform  of  the  Constitution,  and  it  is  quite  probable  that  the  failure  of  the 
resolution  to  which  I  have  referred,  is  to  be  ascribed  mainly  to  this  doubt. 
The  vote  stood,  43  yeas  for,  to  45  nays  against  it — so  that  it  was  lost  by 
a  majority  of  two  votes  only.  This  was  a  strong  expression  of  public 
opinion  against  some  of  thfe  features  of  this  Constitution,  and  particularly 
against  these  life  offices,  and  it  was  given,  not  by  an  ignorant  party,  as  the 
watchword  passes  along  the  rank  and  file  of  an  excited  soldiery,  but  by 
sober,  staid  and  reflecting  men,  such  as  the  two  venerable  republicans 
who  sit  just  in  front  of  me,  (Messrs.  McCall  and  Dickerson,)  both  of 
whom  were  in  that  Legislature  and  both  voted  for  a  call  of  a  Convention* 
You,  sir,  (Mr.  M'Sherry,)  voted  the  other  way,  doubtless  from  motives 
equally  pure  and  patriotic.  Failing  of  their  object  in  1812,  the  people 
very  soon  renewed  their  suit,  as  the  journals  and  the  petitions  shew,  and 
in  1825,  the  pressure  of  public  opinion  had  become  so  great  that  the 
Legislature  yielded  to  its  force,  and  passed  an  act  for  calling  a  Convention 
to  amend  the  Constitution.  The  error  of  this  law  was,  that  it  did  not 
provide  for  submitting  the  amended  Constitution  to  a  vote  of  the  people, 
and  they  had  learned  from  the  history  of  the  Convention  of  1790,  that  it 
was  not  wise  to  commit  their  fundamental  law  to  the  revision  of  any  body 
of  men,  without  retaining  the  power  to  affirm  or  reverse  their  proceedings. 
Accordingly,  when  the  vote  was  taken  for  calling  a  Convention  under 
that  law,  there  was  a  majority  against  it.  Still  the  sturdy  republican 
yeomanry  of  Pennsylvania  did  not  despair  of  reform — they  continued  to 
pour  in  upon  the  Legislature  their  complaints  against  your  good  behaviour 
tenure,  and  other  abuses  of  our  present  Constitution,  by  petition,  public 
meetings,  and  every  mode  in  which  popular  opinion  could  display  itself, 
till  the  law  was  passed  for  calling  the  Convention  which  we  now  com- 
pose— a  main  object  of  which  measure  was,  as  I  firmly  believe,  to 
abolish  these  life  offices  which  have  become  odious  to  the  people  and  to 
which  they  never  will  be  reconciled.  Examine  these  petitions,  read  the 
proceedings  of  these  meetings  and  you  will  see  the  strong,  steady  and 
unchanging  condemnation  of  this  tenure  of  office  by  large  masses,  whole 
communities  of  our  fellow  citizens.  Is  it  enough  to  sneer  at  such 
authority,  as  the  testimony  of  grog  shop  politicians,  or  of  an  ignorant  and 
excited  mob,  led  on  by  designing  and  unprincipled  demagogues  ?  No, 
sir,  it  is  the  voice  of  the  people,  which,  if  you  deny  or  despise  it  too  long, 
will  assume  a  louder  and  more  fearful  tone,  against  which  gentlemen  can- 
not, however,  they  may  desire  to,  shut  their  ears. 

But,  Mr.  Chairman,  there  is  another  fact  in  this  history  to  be  mention- 
ed. Simon  Snyder  came  in  as  a  reform  Governor,  and,  from  him  down 
to  the  present  day,  there  has  not  been  a  Governor  elected  to  fill  your 
executive  chair,   who  was  not  more  or  less  pledged  to  constitutional 
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reform  ;  and  the  watchword  and  the  cry  of  the  rank  and  file  of  every 
party  has  been,  **  reform  "^-"  reform  " — *•  abolition  of  life  offices  *•— 
♦'reduction  of  Executive  patronage,"  and  the  "extension  of  suffrage." 
I  appeal  to  the  oldest  man  here,  if  every  candidate  for  the  Chief  Magis- 
tracy, in  aU  this  time,  has  not  been  presented  to  the  people  as  favorable  to 
liberal  constitutional  reform,  and  if  one  of  them  has  dared,  before  the 
election,  to  avow  himself  favorable  to  this  aristocratic  feature  of  our 
constitution. 

Mr.  Chairman,  if  I  have  apprehended  the  popular  feeling  of  Pennsyl- 
vania correctly,  in  reference  to  this  question,  how  is  it  that  gentlemen, 
familiar  with  all  our  history ,  and  observant  of  whatever  has  passed  or  is 
passing  in  the  State,  can  assert  that  they  never  heard  of  this  tenure  being 
questioned  and  opposed.  If  they  will  open  their  eyes  to  the  lecord, 
and  cultivate  some  respect  for  the  popular  opinion,  they  will  see  clear 
traces  of  its  dissatisfaction  with  this  tenure ;  but,  whatever  others  may 
think  of  it,  I  value  this  public  opinion,  founded  as  it  is  on  the  actual  expe- 
rience of  an  intelligent  people,  beyond  all  the  musty  records  and  great 
names  which  have  been,  or  are  to  be,  pleaded,  in  behalf  of  the  good 
behaviour  tenure.  It  is  the  sound  sense  of  a  republican  people,  remonstra- 
ting against  that  **  solecism  in  a  republic,  of  the  first  order  of  absurdity 
and  inconsistency  " — irresponsible  functionaries.  The  people  feel  that 
the  judiciary  belongs  as  truly  to  them,  and  is  as  essential  to  their  welfare 
as  the  other  departments  of  their  governmeHt ;  and  that  they  may  feel  as 
secure  under  its  influence,  they  wish  to  see  it  made,  by  some  means  and 
in  some  degree,  responsible  to  them.  It  is  not  their  interest  or  desire  to 
have  dependent  and  time-serving  judges — they  want  an  independent, 
faithful  and  responsible  judiciary. 

I  proceed  now,  Mr.  Chairman,  to  another  objection  to  this  tenure.  It 
begets  in  the  mind  of  the  judge  an  idea  oi property  in  the  office  he  holds. 
It  has  already  been  made  a  question  in  Pennsylvania,  whether  a 
commission  granted  for  good  behaviour  could  be  superceded,  vacated 
or  annulled,  without  a  forfeiture  of  the  condition  on  which  it  is  held.  A 
commission  is  granted  to  a  judge  during  good  behaviour,  that  is  just  as 
long  as  by  hook  or  by  crook  he  can  save  himself  from  the  operation  of  the 
removal  and  impeaching  power.  He  gives  up  his  business  to  accept  it, 
and  he  brings  into  the  office  learning  which  it  cost  him  years  to  attain. 
Here  is  a  consideration,  and  the  commission  is  a  contract,  it  has  been  said ; 
and  a  judge  is  very  apt  to  persuade  himself  of  this  doctrine,  for  when 

"  Self  the  wav'ring  balance  shakes, 
It's  rarely  right  adjusted." 

He  feels  that  he  has  purchased  the  office  with  a  price,  and  that  he  has 
a  property,  an  estate  in  it — that  it  is  his,  and  that  a  Convention  of  the 
people,  and  no  power  in  the  State,  can  of  right  take  it  from  him.  These 
permanent  offices  are,  in  their  nature,  calculated  to  foster  and  cherish  this 
wrong  feeling,  and  to  induce  a  forgetfulness  that  the  office  is  a  sacred  trast, 
and  the  incumbent  a  servant  and  trustee  only  of  the  people.  If  this 
feeling  be  not  checked,  the  judges  will  by  and  by  decide  themselvs  to  be 
the  owners  of  the  office,  and  then  we  may  expect  it  to  acquire  another 
quality  of  property — to  become  inheritable ;  and  we  shall  find  it 
descending  from  father  to  son,  though  the  son  may  be  a  rascal  or  an  idiou 
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The  germ  of  a  judicial  aristocracy  is  planted  in  your  Constitution ;  and 
if  we  do  not  return  to  right  principles,  God  only  knows  how  soon  it  may 
spring  up,  and  overshadow  this  goodly  land. 

Sir,  the  people  are  sagacious  enough  to  see  the  danger — they  know  and 
feel  that  this  tenure  is  tending  to  an  aristocracy — they  feel  that  it  ought 
not  to  belong  to  an  office  established  for  iheir  security  and  convenience — 
for  the  protection  of  their  property — for  the  redress  of  their  wrongs — for 
the  vindication  of  their  rights. 

Again,  sir,  I  have  another  objection  to  this  tenure.  Power  long 
continued  in  the  hands  of  any  man,  however  pure  and  upright  when  he 
first  succeeds  to  it,  makes  him  despotic,  tyrannical,  overbearing  and 
disgusting  to  the  republican  sense  of  the  people.  I  agree  with  the  gentle- 
man, that  our  judges  have  no  political  power,  but  the  power,  whatever  yoa 
call  it,  which  they  exercise  over  the  property,  reputation  and  rights  of  our 
citizens  is  immense,  wherl  it  is  confined  within  the  strictest  rules  of  law; 
but  when  it  takes  latitude,  for  the  purpose  of  attaining  a  result  on  which  a 
haughty  and  imperious  judge  has  set  his  heart,  it  becomes  frightful.  It 
may  be  the  weakest  arm  of  the  go\ernment  politically,  but  no  department 
is  felt  so  sensibly  and  constantly  by  the  people  as  the  judiciary.  While 
I  am  on  this  subject,  Mr.  Chairman,  allow  me  to  gratify  the  Convention 
with  a  beautiful  and  eloquent  sketch  of  the  power  of  judges,  which  I  find 
in  an  address  delivered  before  the  Law  Academy  of  Philadelphia,  at  the 
opening  of  the  session  of  1826-7,  by  Joseph  Hopkinson,  L.  L.  D.,  Vice 
Provost  of  the  academy. 

*'  A  mind  accustomed  to  acknowledge  no  power  but  physical  force,  no 
**  obedience  but  peisonal  fear,  must  view    with  astonishment  a  feeble 

individual,  sitting  with  no  parade  of  strength  ;  surrounded  by  no  visible 
*  agents  of  power ;  issuing  his  decrees  with  oracular  authority,  while  the 

great  and  the  rich,  the  first  and  the  meanest,  await  alike  to  perform  his 
'*  will.  Still  more  wonderful  is  it  to  behold  the  co-ordinate  officers  of  the 
*'  same  government,  yielding  their  pretensions  to  his  higher  influence. 
"  The  Executive,  the  usual  depository  and  instrument  of  power ;  the 
**  Legislature,  the  very  representative  of  the  people,  give  a  respectful 
"acquiescence  to  the  judgments  of  the  tribunals  of  the  law,  pronounced 
'*  by  the  minister  and  expounder  of  the  law.  It  is  enough  for  him  to 
"  say,  '  It  is  the  opinion  of  the  court,*  and  the  remotest  corner  of  our 
**  republic  feels  and  obeys  the  mandate.  What  a  sublime  spectacle  ? 
"  This  is  indeed  the  empire  of  the  law  ;  and  safe  and  happy  are  those 
'*  who  dwell  within  it — may  it  be  perpetual." 

Such,  sir,  (continued  Mr.  W.)  is  the  majesty  and  the  power  with 
which  the  law  invests  its  ministers,  and  you  give  him  an  indefeasible 
title  to  it  for  life.  If  he  be  an  ambitious  and  proud  man,  what  kind  of  a 
public  servant  will  he  be,  after  wielding  this  power  for  fifteen  or  twenty 
years  ?  Can  the  poor,  the  destitute  and  the  friendless,  approach  him 
with  confidence  ?  Will  his  ear  be  open  to  their  cause  ?  Will  his  man- 
ners and  bearing  conform  to  the  republican  simplicity  and  habits  of  our 
people  ?  These  are  practical  questions ;  let  every  man's  experience  and 
observation  answer  them.  Compare  your  life  office  holders  with  the 
other  officers  of  the  government.  Look  at  the  charges  that  have  been 
prefeiied  and  proved  against  these  judges,  whom  unsuccessful  attempts 
have  been  made  to  remove  or  impeach  ;  and  then  answer  if  the  good 
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behaviour  tenure  promotes  those  qualities  which  all  men  approve  and 
admire  in  public  officers — integrity,  gentleness  and  humility. 

I  put  a  case.  I  have  before  one  an  old  paper  giving  the  details  of  an 
outrage  on  law  and  public  decency,  by  Judge  Cooper,  in  the  town  in 
which  I  reside,  I  allude  to  the  case  of  David  Gough,  a  boy  who  was 
convicted  of  stealing  a  horse,  in  1807,  and  I  will  trouble  the  committee 
with  a  few  extracts  from  the  paper — the  **  Luzerne  Federalist,"  of  the 
date  of  the  22d  May,  1807. 

"  Wilkesbarre.  April  10,  1807. 

^<  At  the  court,  held  this  week  in  town,  three  persons  were  sentenced 
"  to  the  State  prison,  viz  : 

"  Alfred  Armstrong,  a  black  boy,  about  sixteen  years  old,  for  burglary, 
•*  three  years. 

"  John  Johnson,  about  nineteen  years  of  age,  for  burglary  and  larceny, 
(two  suits)  two  years. 

David  Gough,  a  lad  about  fifteen,  for  horse  stealing,  three  years. 

*•  This  lad  pleaded  guilty,  and  the  court,  in  the  first  place,  sentenced  him 
**  to  one  year's  imprisonment.  During  the  evening  of  the  day  on  which 
*«  he  had  received  his  sentence,  Judge  Cooper,  it  is  understood,  heard 
•'  some  reports  against  the  general  character  of  the  lad,  and  the  next 
**  morning  ordered  him  before  the  court.  He  appeared,  and  the  judge 
'*  altered  his  sentence,  and  increased  the  time  of  his  imprisonment  from 
**  one  to  three  years.  The  boy  was  remanded  to  jail :  when  lo !  it 
'•  appeared  that  his  second  sentence  had  been  pronounced  in  a  court  of 
"  common  pleas,  and  not  in  a  court  of  quarter  sessions.  This  poor 
"  fellow  was  a  third  time  brought  forward^ — a  court  of  quarter  sessions 
"opened,  and  Judge  Cooper  passed  sentence  a  third  time  upon  html 
•'  and  the  last  time,  I  am  told,  the  prisoner  was  in  irons, 

**  On  Thursday  morning,  the  sheriff  started  with  the  prisoners  to  Phil- 
"  adelphia ;  whether  any  of  them  will  be  sent  back  again  (as  formerly) 
*«  as  illegally  committed,  we  do  not  yet  know, 

**  During  the  sitting  of  the  court,  two  men  (one  of  whom  was  the 
"  constable  of  Kingston)  were  hurried  off  to  jail,  for  whispering,  whers 
"they  were  confined  for  some  hours.  This  created  great  murmurs 
*•  among  the  people." 

This,  sir,  is  an  unvarnished  account,  corroborated  by  the  Judge's 
own  statement  in  the  same  paper,  of  a  transaction  which  is  a  disgrace  to 
the  age  we  live  in.  An  English  Jacobin  comes  over  here  with  this  Eng- 
lish tenure — gets  on  to  the  bench  as  a  president  judge  under  this  tenure 
— and  having  sentenced  a  boy  adequately  for  the  only  crime  he  stood 
indicted  foi,  he  goes  off  the  bench  and  gathers  some  town  gossip  about 
the  lad  which  he  makes,  the  next  day,  the  occasion  for  another  sentence 
of  two  years  to  the  penitentiary,  additional  to  that  already  inflicted.  And 
his  honor  was  so  fierce  for  his  victim  that  he  pronounced  the  sentence  the 
second  time  in  the  court  of  common  pleas,  and  then  had  to  expose  the 
boy  to  the  shame  and  mortification  of  a  third  sentence.  Young  Gongh 
had  been  indicted  for  nothing  but  stealing  the  horse — ^the  offences  lor 
which  the  second  and  third  sentences  were  pronounced,  had  not  been 
charged  against  him — ^he  had  not  been  called  on  to  answer  for  tbem-^he 
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had  not  been  convicted  of  them— *there  was  no  proof  whatever  offered 
to  the  court — Gough  did  not  know  foV  what  he  was  sentenced.  What 
had  become  of  his  constitutional  right  to  a  fair  trial  according  to  the  form 
of  law  ?  It  was  in  full  existence,  and  Judge  Cooper  had  sworn  to  sup- 
port that  constitutional  right ;  but  he  violated  it,  flagrantly,  shamelessly, 
criminally,  and  yet  he  was  not  impeached  or  removed  for  it.  His  judi- 
cial vices  flourished  for  four  years  more  under  the  good  behaviour  tenure, 
before  they  became  rank  enough  to  expose  him  to  the  removal  power  of 
the  Constitution. 

Now,  sir,  gentlemen  may  talk  of  enormities  practised  under  Cromwell 
or  any  other  tyrant  as  they  please,  we  have  in  this  instance,  and  it  is  far 
from  being  the  only  one  in  Pennsylvania,  as  pure  a  specimen  of  tyranny 
and  oppression,  protected  and  shielded  by  this  good  behaviour  tenure, 
as  you  can  find  any  where.  What  would  that  boy  and  his  friends  think 
of  the  laws  and  justice  of  the  State,  which  permitted  him  to  be  hurried 
off  to  a  penitentiary  by  a  violent  judge  for  two  years,  as  the  penalty  of 
offences  of  which  he  had  never  been  informed,  for  which  he  was  never 
tried  or  convicted  ?  He  may  have  had  a  father  to  sympathize  in  his 
sufferings,  or  he  may  have  hoped  that  after  a  year's  confinement,  he 
would  be  restored  to  society  to  become  an  honest  man  ;  but  what  cared 
an  irresponsible  judge  for  the  sympathies  and  feelings  of  a  parent,  or  the 
hopes  which  animated  the  victim.  That  judge  could  gratify  the  vindic- 
tiveness  of  his  nature  on  a  poor  and  destitute  boy,  because  he  was 
answerable  to  nobody — his  commission  was  not  about  to  expire  when 
public  indignation  and  justice  could  protest  against  its  renewal — he  stood 
during  good  behaviour,  and,  but  for  other  misdemeanors  than  this,  might 
have  been  on  the  bench  still. 

Nor  is  Judge  Cooper  a  solitary  instance  of  judicial  oppression  and 
tyranny  in  our  history.  There  are  other  instances,  and,  considering  the 
influence  of  this  tenure  on  human  nature,  it  is  wonderful  that  more  exam- 
ples of  wrong  and  outrage  have  not  been  witnessed. 

In  regard  to  judges  geneiaUy,  I  ask  Mr.  Chairman,  if  the  first  few 
years  of  their  service  are  not  distinguished  with  a  more  faithful  and 
acceptable  discharge  of  their  difficult  duties,  than  the  advanced  periods  of 
their  official  existence.  If  they  do  not  grow  intolerant  and  overbearing, 
under  the  immunities  of  this  tenure,  do  they  not,  in  many  instances, 
become  indolent  and  inattentive  to  their  business.  Feeling  perfectly 
secure  of  their  places,  what  if  they  neglect  all  professional  reading,  and 
give  whatever  energies  of  mind  tliey  have  to  other  pursuits  and 
objects — to  speculation  or  politics  ?  The  effects  of  the  ignorance  and 
arrogance  which  this  tenure  promotes,  are  seen  in  the  mistakes  con- 
stantly occurring  in  our  inferior  courts — in  judges  attempting  to  control 
the  decision  of  facts  by  the  jury,  thus  virtually  abolishing  trial  by  jury 
— in  substituting  crude  theories  for  settled  principles  of  law,  and  in  send- 
ing up  case  after  case  to  the  superior  court,  to  be  reversed,  to  the  delay 
of  justice,  and  the  ruin  of  parties.  How  few  of  them,  sir,  ever  read,  or 
if  they  do,  remember  and  exemplify  the  maxim  of  Lord  Bacon,  that 
"  Judges  ought  to  remember  that  their  ofl[ice  is  jus  dicer e  and  not  jus 
s  dare  ;  to  interpret  law,  and  not  to  make  or  give  law — that  they  ought  to 
be  more  learned  than  witty,  more  reverend  than  plausible,  and  more 
advised  than  confident — and  above  all  things  that  integrity  is  their  proper 
portion  and  virtue." 

VOL.    XV.  w 
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The  Constitution  makes  the  jury,  in  criminal  cases,  judges  of  the  law 
and  the  facts,  and,  in  all  cases,  they  are  the  exclusive  judges  of  the  facts. 
The  judge  transcends  his  duty,  and  violates  his  oath,  who  undertakes  to 
dictate  their  verdict  on  the  facts,  or  by  strong  intimations  and  significant 
hints  to  control  their  judgments.  The  English  judges  are  not  suffi- 
ciently independent  to  dare  to  do  this.  It  is  only  in  Pennsylvania  that 
a  judge  may  with  impunity  invade  the  province  of  the  jury,  and  overawe 
and  control  their  judgments,  or  set  aside  their  verdict  till  one  is  obtain- 
ed which  is  satisfactory  to  him.  Speaking,  practically,  of  some  districts 
in  Pennsylvania  as  they  have  been,  I  may  say  that  the  rights  of  prop- 
erty and  of  persons  have,  in  many  instances,  been  made  to  depend  on 
ihe  whim,  caprice,  passion  or  prejudice  of  a  single  man,  instead  of 
depending,  as  the  Constitution  and  laws  intended,  on  the  judgments  and 
cpnsciences  of  a  jury.  Now  that  many  of  these  and  kindred  evils  are 
chargeable  to  the  good  behavieur  tenure,  I  have  no  doubt.  I  do  not 
expect  perfection  under  any  system — I  know  that  to  **  err  is  human," 
and  I  am  not  prepared  to  say  that  all  existing  abuses  will  be  corrected 
by  the  limited  tenure,  but  I  believe  firmly  that  a  wholesome  and  efTective 
lesponsibility  in  our  judges  will  increase  the  respectability  of  our  judi- 
ciary and  the  security  of  the  citizens. 

To  this  head  is  to  be  referred  another  evil.     I  mean  the  continuance 
of  a  judge  in  office,  after  he  has  become  disabled,  by  causes  beyond  his 
control,  from  fulfilling  its  duties  in  a  proper  manner.     If  a  judge  do  not 
become  oppressive,  arrogant,  dictatorial,  indolent  or  intemperate,  he  may 
be  by  disease  or  misfortune  disqualified,  not  totally  perhaps,  hot  man- 
ifestly disqualified  for  a  prompt  and  faithful  discharge  of  his  duties. 
What  is  to  be  done  in  such  a  case.     Remove  him,  I  shall  be  told,  by  the 
address  of  the  Legislature.     But  who  wishes  to  undertake  so  ungracious 
a  task  ?     And  if  it  is  undertaken,  who  expects  that  two  thirds  of  both 
bouses  of  the  Legislature  will  turn  a  man  out  of  office  for  the  sake  of 
a  misfortune  merely,  when  he  is  striving  to  discharge  its  duties.     Ridi- 
cule, contempt  and  defeat,  would  be  the  almost  certain  consequences  to 
any  one,  who  should  attempt  to  remove  a  judge  under  such  circumstan- 
ces, and,  accordingly,  the  people  of  his  district  would  endure  him  in 
uncomplaining  silence.     But  such  cases  furnish  no  argument,  say  gen- 
tlemen, against  the  good  behaviour  tenure.     They  are  local  and  occa- 
sional, and  a  great  principle  must  not  be  sacrificed  to  accommodate  such 
cases.     I  wish  to  know,  sir,  if  any  bod)^  esteems  this  a  sound  or  just 
answer.     Have  not  every  portion  of  the  people  the  same  right  to  an 
able  administration   of  justice  ?     All   contribute   alike  to   sustain   and 
defend  the  government,  and  why  should  not  all  enjoy,  in  an  equal  degree, 
its  protection  and  blessings  ?     If  a  principle  of  your  Constitution  is  found 
to  work  injustice  to  a  part  of  the  people  who  have  no  relief,  is  it  enough 
to  say  that  the  grievance  is  local  only,  and  ought  not  to  affect  the  prin- 
ciple.    I  say  it  ought  to  change  the  principle,  for  that  is  a  bad  principle 
which  operates,  for  an  indefinite  period,  to  the   prejudice  of  portions 
of  your  citizens,  and  if  a  better  one  can  be  devised  we  are  bound  to 
apply  it. 

Take  our  principle  of  a  hmited  tenure,  and  see  how  it  would  work 
in  this  case.  His  commission  is  about  to  expire,  the  Governor  and 
Senate  know  that  he  is  notoriously  incapacitated  for  the  office,  and  that 
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his  reappointment  would  make  themselves  unpopular  in  his  district. 
The  people  add  their  testimony  to  the  convictions  of  tlie  Governor  and 
Senate,  and,  another  and  a  better  judge  is  given  to  them.  Thus  you 
have  a  salutary  reform  where  it  was  much  needed,  by  the  silent  opera- 
tion of  this  principle — without  excitement  or  convulsion.  And  this 
purifying  and  renovating  process  will  be  constantly  going  on  in  the  body 
politic,  by  the  beautiful  principle  which  I  am  advocating. 

But  injustice  will  be  done  to  judges  by  turning  them  out  of  office,  we 
are  told.     He  may  be  a  poor  man  and  may  have  a  family  dependent  on 
his  salary.     But  is  this  a  reason  why  he  should  hold  an  office  against 
the  consent  of  the  people,  which  was  established  by  themselves,  for  them- 
selves.    The  error  is,  in  mistaking  the  office  for  the  property  of  the 
judge  ;  an  error  into  which,  I  have  said,  the  good  behaviour  tenure  is  very 
apt  to  betray  us.     The  office  is  theirs'  not  his — established  for  their  ben- 
efit, not  his — our  charities  and  our  poorfhouses  are  all  open  to  judicial 
mendicants,  as   well  as  others,  but  our  offices  must  not  be  dispensed  on 
principles  of  charity.     It  will  not  do  to  destroy  the  first  principles  V)f  our 
government  for  the  purpose  of  continuing  any  man,  however  large  a  share 
of  our  sympathies  he  may  claim,  in  office,  longer  than  he  can  fulfil  its  ob- 
jects, and  make  it  useful  and  convenient  to  the  people.     And  when  such 
cases  as  I  have  been  supposing  do  occur,  if  none  exists  now,  will  your 
Constitution  afford  any  relief?     To  what  part  of  it  may  the  people  look 
for  a  remedy — on  what  one  of  all  its  provisions  may  they  rely  ?     The 
good  behaviour  tenure  encourages  no  hope — the  removal  powers  ofi^er  no 
relief  or  remedy.     The  people  must  look  to  the  death  of  the  incumbent, 
as  the  only  event  that  can  work  a  change  favorable  to  them.     What  more 
natural  than  that  they  should  denominate  an  office  with  such  a  tenure,  a 
life  office — and  what  more  natural  than  that  they  should  distrust  such  an 
office,  and  dislike  such  a  tenure,  as  all  the  history  of  our  people  shows 
they  have  done.     I  do  not  mean  to  say  that  this  tenure  is  offensive,  on 
account  of  any  peculiar  and  extraordinary  faults  in  our  judges.     I  believe 
sir,  that,  as  a  body,  they  arc  highly  respectable,  and  that  in  learning,  in- 
tegrity and  good  behaviour,  our  judiciary  may  compare   advantageously 
with  any  other  in  the  country  ;  but  tlie  tendency  of  this  tenure  is  to  the 
overthrow  of  all  of  our  most  cherished  principles,  and  it  occasionally  de- 
monstrates its  practical  evil   in  perpetuating  a  man  in  power  long  after 
the  sense  and  judgment  of  the  public  have  discovered  his  unfitness.  And, 
sir,  if  this  evil  is  occasional,  local  and  temporary,  it  is  a  grievous  evil 
while  it  lasts,  and  we  can   hardly  do  the  country  better  service  than  to 
devise  and  apply  a  proper  remedy.     I  am   willing   sir,  so  to  mould  our 
institutions,  as  to  avoid  all  sectional  evils  which  may  be  done,  without  in- 
security to  fundamental  principles,  and  will  go  for  any  measure  to  redress 
existing  grievances,  which  may  not  occasion  greater  mischief  in  an  oppo- 
site directiun.     I  have  said,  the  remedy  we  propose  is  no  novel  experi- 
ment.    It  was  familiar  to  the  founders  of  the  government,  and  we  have 
in  our  state  now  an  example  of  its  application,  with  what  success,  I  hope 
will  be  testified  by  gentlemen  who  come  from  those  parts  of  the  state  in 
which  district  courts  are  established.     These  courts  have  been  establish- 
ed by  law  since  the  adoption  of  our  Constitution,  and  although  the  Leg- 
islature might  have  endowed  them  with  the  good  behaviour  tenure,  the/ 
have  not  done  so,  which  is  another  indication  of  public  opinion  on  this 
question.     I  understand  these  courts  in  Philadelphia,  Lancaster  and  Pitts- 
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burg  are   well  filled  with  able  judges,  though  the  longest  tenure  is  but 
ten  years  and  the  confidence  and  satisfaction  of  the  public  in  them  are 
attested  by  the  immense  amount  of  business  that  is  transacted  by  them. 
As  far  as  these  courts  are  concerned  in  the  experiment  of  limited  tenure, 
it  has  worked  well.     The  Governor  has  had  no  difiiculty  in  finding  good 
men  to  assume  office  under  this  tenure,  and  I  think  all  testimony  will 
concur,  that  we  have  not  a  more  independent  and  upright  tribunal  in  the 
Commonwealth.     The  example  of  these   courts  is  sufficient  to  put  to 
flight  the  whole  flock  of  fears  and  objections  about  insufficient  appoint- 
ments, under  a  limited  tenure,  dependent  judges  &c.,  and  I  confess  my- 
self unable  to  see  why  this  tenure  may  not  jui*t  as  safely  be   applied  to 
common  pleas  judges,  as  to  district  judges.     But  other  states  have  adopted 
the  limited  tenure;  and  the  good  behaviour  tenure  does  not  prevail  as  ex- 
tensively as  the  gentleman  from  the  city  seemed  to  suppose.     In  New 
Hampshire  the  tenure  of  judicial  officers  is  variously  regulated,  but  none 
hold  longer  than  until  they  have  attained  seventy  years  of  age  ;  and  all 
are  removable  by  the  Governor  on  the  address  of  both  houses  (not  two- 
thirds)  of  the  Legislature.     The  following  provision  of  that  Constitution, 
relative  to  justices,  is  worthy  of  observation. 

*'  In  order  that  the  people  may  not  suffer  from  the  long  continuance  in 
**  place  of  any  justice  of  the  peace,  who  shall  fail  in  discharging  the  im- 
"  portant  duties  of  his  office  with  ability  and  fidelity,  all  commissions  of 
**  justices  of  the  peace  shall  become  void  at  the  expiration  of  ^ve  years 
**  from  their  respective  dates ;  and  upon  the  expiration  of  any  commis- 
"  sion,  the  same  may,  if  necessary,  be  renewed,  or  another  person  ap- 
"  pointed,  as  shall  most  conduce  to  the  well  being  of  the  state." 

In  the  state  of  New  York,  the  chanceller,  justices  of  the  supreme  court 
and  circuit  judg«s,  are  appointed  during  good  behaviour  until  sixty  years 
of  age — judges  of  the  county  courts  and  recorders  of  cities  for  five  years. 
But  the  court  of  final  resort  for  the  correction  of  errors,  consists  of  the 
Senate,  the  chancellors  and  justices  of  supreme  court:  and  the  senators 
hold  by  a  limited  tenure  and  are  elective. 

The  Vermont  judges  and  justices  are  elected  annually  by  the  Legisia* 
ture ;  and,  notwithstanding  the  confident  denunciation  of  limited  tenure  we 
hear  in  this  place,  I  doubt  if  gentlemen  could  convince  the  Green  Moun- 
tain boys,  that  their  rights  of  person  or  property  are  not  well  protected,, 
or  that  they  would  be  more  happy  and  secure  under  the  benign  tenure  of 
good  behaviour.  Their  Constitution  is  nearly  half  a  century  old,  and  it 
is  wonderful  they  have  not  discovered  the  necessity  for  this  permanent 
and  irresponsible  tenure,  if  it  be  so  manifest  as  gentlemen  seem  to  think 
it  is. 

In  Connecticut,  judges  of  the  supreme  court  of  errors  and  of  the  sape> 
rior  court  hold,  during  good  behaviour,  till  seventy  years  of  age.  All  other 
judges  and  justices  are  appointed  annually. 

Rhode  Island  is  still  governed  by  the  royal  charter  of  Charles  XL,  and 
that  highly  intelligent  little  state  has  never  yet  felt  the  pressing  necessity 
for  the  good  behaviour  tenure,  sufficiently  to  induce  them  to  establish  a 
Constitution  and  adopt  this  principle.  They  have  always  lived  and  still 
do  under  a  judiciary  elected  annually  by  the  Legislature.  Some  years 
ago  a  Convention  was  called,  and  a  Constitution  proposed,  but  the  people 
rejected  it  and  refused,  by  a  large  majority,  to  make  any  change. 
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In  New  Jersey,  judges  of  the  supreme  court  hold  for  seven  years — the 
other  judges  and  justices  for  five  years.  I  shall  have  occasion  to  allude 
to  the  Jersey  judiciary  hereafter. 

The  Constitution  of  Georgia  was  adopted  eight  years  after  ours,  and 
is  peculiar  in  its  judiciary  organization.  The  judges  of  the  supreme  court 
are  elected  for  three  years,  whilst  the  judges  of  the  inferior  courts  and 
justices  of  the  peace,  are  appointed  for  good  behaviour — carrying  the 
principle  of  responsibility  into  the  higher  branch  of  their  judiciary,  and 
not  extending  it  to  the  inferior  branches. 

In  Mississippi  the  judges  of  the  high  court  of  errors  and  appeals  are 
elected  for  six  years — the  circuit  judges  for  four  years — the  chancellor 
for  six  years — judges  of  probate  and  justices  of  the  peace  for  two  years. 

In  Indiana  the  judges  of  the  supreme  court,  the  circuit  court  and  other 
inferior  courts  hold  for  seven  years,  and  justices  of  the  peace  are  elected 
for  five  years.  It  has  been  remarked,  that  the  Governor  of  this  state  has 
lately  been  unable  to  procure  a  lawyer  to  take  the  ofiice  of  chief  justice. 
I  believe  the  fact,  but  the  reason  for  it  is  the  inadequacy  of  the  salary, 
which  I  understand  to  be  contemptible,  and  not  the  limited  tenure  to 
which  the  gentleman  was  desirous  of  referring  it.  And  here  allow  me 
to  say,  that  if  the  limited  tenure  prevails  in  our  Constitution,  I  hope  the 
salaries  of  our  judges  will  be  raised.  The  policy  and  interests  of  the  state 
will  demand  an  increase  of  salaries,  and  it  is  to  be  hoped  that  no  narrow 
views  of  an  ideal  economy  will  restrain  the  Legislature  from  doing  it. 

I  come  now  to  Ohio,  the  young  giant  of  the  west,  whose  rapid  prosperi- 
ty according  to  a  mode  of  reasoning  frequently  adopted  here,  ought  to  be 
attributed,  in  part  at  le.ist,  to  the  wise  Constitution  which  she  enjoys. 
The  judges  of  the  supreme  court,  the  presidents  and  associate  judges  of 
the  common  pleas  are  elected  by  the  Legislature,  and  hold  for  seven  years. 
'Justices  are  elected  by  the  people  for  three  years. 

Now  sir,  when  gentlemen  talk  about  the  good  behaviour  tenure,  as  one 
of  the  sources  of  our  prosperity,  and  caution  us  against  abandoning  it  for 
untried  experiments,  I  point  them  to  Ohio.  A  state  whose  resources  are 
in  process  of  rapid  development — whose  prosperity  has  been  unexampled 
in  the  history  of  the  country,  and  to  which  thousands  of  our  citizens  have 
emigrated  to  add  to  her  fast  swelling  population,  has  derived  no  advan- 
tage from  the  good  behaviour  tenure — has  become  a  home  for  the  people 
of  other  states,  and  extended  ample  protection  to  them  and  their  property, 
notwithstanding  the  limited  tenure  of  its  judges.  Is  not  Ohio,  in  all  her 
length  and  breadth  and  rising  greatness,  an  argument  for  me  ?  Let  gen- 
tlemen answer  Ohio. 

In  Tennessee,  judges  of  the  supreme  court  and  inferior  courts  are  elec- 
ted by  the  Legislature — the  former  for  twelve  years,  the  latter  for  eight. 

In  Maine,  Alabama  and  Missouri,  judges  hold  till  sixty-five  and  sev- 
enty years  of  age. 

In  Arkansas  and  Michigan,  the  last  two  states  that  have  formed  Con- 
stitutions, the  life  tenure  does  not  prevail.  The  Constitution  of  the  last 
named  state,  I  regard  as  one  of  the  noblest  works  of  the  age.  How  com- 
plete its  distribution  of  the  powers  of  government !  How  ample  its  pro- 
Tisions  for  universal  liberty,  education,  suffrage  and  every  great  state  ob- 
ject !     It  is  formed  after  the  best  models,  and,  much  better  than  ours,  de- 
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sferves  the  appellation  of  a  *•  matchlessinstruraent."  It  may  be  considered 
as  the  work  of  delegates  from  every  state  in  the  Union,  for  the  people  of 
that  state  have  been  gathered  from  every  portion  of  the  country,  and  unite 
the  joint  experience  of  all  our  systems  of  polity.  If  there  be,  in  form- 
ing a  Constitution,  any  advantage  in  numerous  examples,  any  thing  in 
varied  knowledge  and  experience,  any  thing  in  freedom  from  the  violence 
of  party,  and  any  thing  in  the  absence  of  all  disturbing  and  exciting  mo- 
tives, the  people  of  Michigan  possessed  it  in  settling  theirs. 

Considering  the  time  and  circumstances  of  its  adoption,  the  lights  shed 
by  surrounding  examples,  and  the  principles  embodied  in  it,  that  Consti- 
tution comes  to  us  as  high  authority,  and  it  contains  no  such  solecism  as 
life  offices.  The  judges  of  the  supreme  court  are  appointed  for  seven 
years — judges  of  county  courts,  associates  of  circuit  courts — judges  of 
probate,  and  justices  of  the  peace,  are  elected  by  the  people  for  four  years. 
I  cannot  help  thinking,  sir,  that  this  last  experiment  at  a  free  Constitution 
ought  to  outweigh,  in  this  argument,  all  the  abstractions,  which  great 
names,  ancient  and  modern,  have  sanctioned,  and  which  the  gentleman  has 
pressed  into  his  service.  If  I  am  mistaken  in  this,  let  me  ask  if  the 
examples  of  all  the  States  to  which  I  have  referred,  are  to  go  for  nothing 
in  this  argument.  They  modify  the  judicial  tenure  variously,  but  none  of 
them  extend  the  good  behaviour  principle  to  every  branch  of  their  judi- 
ciary in  the  same  unqualified  manner  we  do.  Is  this  no  evidence  that 
the  American  sentiment  is  against  this  tenure  ?  Is  it  not  at  least  evidence 
that  communities  of  freemen  may  live  in  the  enjoyment  of  all  the  rights 
of  freemen,  without  so  permanent  and  irresponsible  a  judiciary  as  ours  t 
Whatever  else  is  denied  to  me,  I  feel  entitled  to  this  conclusion.  It  will 
be  remembered  that  between  other  States  and  ours  there  is  a  strict  anal- 
ogy, so  that  you  may  reason  from  them,  to  this,  with  propriety  and  force  ; 
but  that,  between  the  English  or  federal  judiciaries  and  ours,  there  is  no 
such  analogy,  and  there  can  be  no  such  argument. 

Mr.  Chairman  these  are  some  of  the  views  and  reasons  which  have 
induced  me  to  move  this  amendment  I  submit,  sir,  if  there  be  not  in 
the  character  and  wishes  of  our  people,  in  the  genius  and  spirit  of  oar 
institutions,  and  in  the  evils  and  disadvantages  of  the  good  behaviour 
principle,  reason  for  abandoning  it ;  and  if  there  be  not,  in  our  own  and  the 
experience  of  other  States,  and  in  the  principles  of  the  limited  tenure^, 
abundant  encouragement  for  adopting  this.  If  I  believed  it  would  sacri* 
lice  the  independence  of  the  judiciary,  I  would  not  ask  you  to  abandon 
that  principle  and  adopt  this  one,  but  I  do  not  believe  it.  I  do  not  believe 
it  is  necessary  an  officer  should  feel  himself  a  tenant  for  life,  in  order  to 
be  independent  and  upright.  If  he  be  an  honest  man,  he  will  be  indepen- 
dent of  all  improper  influences ;  if  he  be  not  an  honest  man,  no  parch- 
ment limitations  can  make  him  independent,  and  it  is  worse  than  mockery, 
to  instal  him  in  office  during  good  behaviour.  In  what  does  the  indle- 
pendence  of  a  judge  consist?  It  consists  in  rendering  judgment  accord* 
ing  to  law,  without  any  hope  of  gain  or  fear  of  loss.  How  is  a  Penn- 
sylvania judge  to  gain  or  lose  by  his  judgment  ?  We  have  no  crown 
influence  to  propitiate,  no  disappointed  political  power  to  dread. 

The  people  will  not  sacrifice  an  independent  and  upright  judge,  for  it 
will  not  be  to  their  interest  -to  do  so ;  and  the  judge  will  be  independent 
and  upright,  when  every  other  higher  motive  fails,  is  order  to  make  it 
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their  interest  to  retain  him.  Butj  we  are  told,  occasions  of  high  party 
excitement,  sometimes  occur,  and  that  a  case  may  come  into  the  courts 
for  decision,  which  divides  and  excites  the  whole  community,  and  the 
gentleman  from  the  city  has  illustrated  the  danger  of  such  an  occurrence 
by  a  recent  example  in  New  Jersey.  What  was  that  case?  We  under- 
stand from  the  gentleman,  that  a  controversy  had  arisen  between  two 
sects  of  Quakers,  and  that  a  suit  was  pending  before  Chief  Justice  Ewing 
and  Judge  Drake,  which  involved  the  title  to  a  large  amount  of  property 
claimed  by  both  sects — that  judgment  was  rendered  in  favour  of  the 
orthodox  Quakers  who  were  the  weakest  party,  and  that  the  Hicksites 
threw  their  influence  into  the  political  scale,  which  next  year  returned  a 
majority  of  members  to  the  Legislature,  who  were  adverse  to. renewing 
the  commissions  of  Judges  E  wing  and  Drake,  which  were  about  expiring 
— that  Judge  Drake  was  turned  out,  and  that  Chief  Justice  Ewing  would 
have  been,  but  for  a  merciful  Providence  who  removed  him  by  death, 
before  his  commission  expired.  I  am  not  about  to  deny,  Mr.  Chairman, 
that  this  is  a  very  affecting  story.  It  addresses  itself  very  strongly  to 
our  feelings,  but  what  does  it  amount  to  as  an  appeal  to  our  judgments. 
To  this  simply,  that  Judge  Drake  was  not  re-appointed  to  an  office  whicK 
he  had  held  many  years,  the  majority  of  the  people  preferring  another. 
And  what  is  this  but  the  operation  of  the  republican  principle  of  govern^ 
ing  by  majority. — They  turned  out  one  man  and  put  in  another,  and  had 
they  not  a  right  to  do  so  ?  Judge  Drake  had  no  claim  on  the  office ; 
it  was  not  made  for  him,  it  was  not  his,  it  was  the  people's  office,  and  if 
a  majority  of  them  thought  it  could  be  better  administered  by  another 
incumbent,  who  in  this  country,  where  every  thing  goes  by  majorities, 
can  question  their  riglit  ?  It  was,  I  repeat,  the  operation  of  a  republicaa 
principle.  I  do  not  mean  to  say  that  the  exercise  of  this  principle,  ia 
this  particular  case,  was  wise  or  just — I  think  it  probable,  it  was  harshly 
applied,  and  it  may  have  been  attended  with  distressing  circumstances, 
which  are  to  be  regretted  ;  but,  when  you  divest  it  of  all  its  attending 
circumstances,  and  look  at  the  transaction  as  the  operation  of  a  political 
principle,  you  can  see  nothing  in  the  principle  to  condemn,  unless  you 
condemn  the  principle  on  which  all  our  political  institutions  rest.  I 
understand  the  public  interests  did  not  suffer  by  the  change,  for  that  Judge 
Ryerson,  the  successor  of  Judge  Drake,  is  one  of  the  ablest  lawyers  and 
purest  men  to  be  found  in  the  State  of  New  Jersey. 

But,  sir,  I  thank  the  gentleman  from  the  city  for  bringing  this  New 
Jersey  case  to  the  notice  of  the  committee.  It  proves  two  things  very 
germain  to  my  argument :  First,  that  you  can  obtain  learned,  able  and 
upright  lawyers  to  go  on  the  bench  under  the  limited  tenure.  The  gen- 
tleman paid  a  high  eulogy  to  both  Judge  Ewing  and  Judge  Drake,  and  I 
have  no  doubt  they  deserved  it ;  yet  you  find  them  leaving  their  profes- 
sions, to  go  on  the  bench,  under  a  tenure  which  they  knew  would  expire 
of  its  own  limitation  in  seven  years.  Connect  this  fact  with  the  expe- 
rience we  have  had  in  our  district  courts,  and  can  any  body  doubt  that  the 
elite  of  the  profession  will  accept  judicial  appointments  for  a  limited  time, 
if  the  salaries  be  adequate  ?  But  I  thank  the  gentleman  for  this  case,  for 
another  reason.  It  proves  in  the  second  place,  that  a  prospect  of  losing 
office  is  not  always  destructive  of  judicial^  independence.  These  judges 
undoubtedly  knew  that  their  decision  would  array  against  their  re-appoirrt- 
ment,  the  powerful  influence  of  the  Hicksites,  but  whether  they  decidcdl 
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right  or  wrong,  ihey  certainly  did  not  bend  to  this  influence  ;  so  that  we 
have  in  this  case  a  consoling  example  of  independent  and  upright  judges, 
deciding  conscientiously,  and  not  caring  for  consequences.     Moreover,  it 
is  to  be  considered,  that  this  was  a  peculiar  case  of  popular  excitement^  of 
rare  occurrence,  which  could  only  have  operated  so  effectually  in  a  small 
community,  and  would  have  been  unsuiRcient  to  agitate  parties  in  a  great 
State  like  ours.     Altogether,  I  do  not  think  the  New  Jersey  case  is  calcu- 
lated to  aid  the  gentleman's  argument  sensibly.     And  still  less  to   the 
purpose  were  his  instances  taken  from  Cromwell's  time,  and  the  French 
revolution.     Why  sir,  what  would  any  tenure  of  a  judge  have   availed 
him  in  those  times  ?     Would  Cromwell,  do  you  suppose,  who  cut  off  the 
head  of  his  king,  have  been  restrained,  in  his  purpose,  by  a  judge,  with 
the  "good  behaviour  tenure,  pleading  the  habeas  corpus  act  ?     He  would 
have  taught  him  that  the  only  good  behaviour  he  was  bound  to,  was  obe- 
dience to  the  protector !     And  do  gentlemen  fancy  that  the  good  behaviour 
tenure  would  have  mitigated  the  horrors  of  the  French  revolution,  or 
saved  a  single  victim  from  the  guillotine  ?     Impossible.     These  were 
times  when  arbitrary  power  was  the  only  law,  and  they  can  furnish  no 
argument  for  a  constitutional  question.      For  what  purpose   are   such 
strained  analogies  introduced  here?     We  have  a  written  Constitution, 
which  prescribes  the  orbit  of  each  department  of  the  government ;  we 
have  no  arbitrary  power,  no  lawless  licentious  faction  to  fear  ;  but  a  sober, 
staid  and  honest  people  who  want  the  justice  of  the  State  administered 
by  men  in  whom  they  can  confide,  accordtng  to  law,  and  without  sale, 
denial  or  delay.     They  know  what  a  judge  should  be,  and  after  all,  the 
people  are  the  best  judges  of  the  judges.     Give  them,  for  their  judges,, 
men  who  are  sound  lawyers,  who  are  conscientious,  who  are  gentlemen 
and  republicans,  and  there  will  be  no  fear  of  popular  reproach  oi  perse- 
cution, and  no  danger  of  justice   being   warped,  and   the   land   marks 
removed  by  seductions  of  judicial  independence  and  virtue.     Make  it  the 
interest,  sir,  of  the  judges  to  serve  such  a  people  well,  and  you  will 
promote  their  independence  and  all  the  judicial  virtues.     The  love  of 
popular  applause  is  one  of  the  strongest  and  noblest  instincts  of  our 
nature,  and  if  judicial  independence  can  have  a  stay  more  firm  and  sure 
than  all  others,  it  is  this.     My  amendment  lays  hold  of  this  feeling  of 
the  human  heart,  and  makes  it  stand  surety  for  the  good  behaviour  of  the 
judge.     For   when  his  commission  expires,   and  its   renewal  depends 
on  the  public  voice,  he  will  feel  its  value,  and  learn,  by  an  indepen- 
dent, faithful  and  upright  performance  of  his  duties,  to  merit  its  approba- 
tion. 

Mr.  Chairman,  there  are  many  gentlemen  here  who  believe  the 
people  of  Pennsylvania  desire  the  proposed  change.  I  believe  a  large 
proportion  of  our  fellow  citizens  expect  and  desire  it.  They  regard 
these  life  offices  as  the  plague-spot  in  the  Constitution,  and  we  shall 
sadly  disappoint  their  hopes,  if  we  do  nothing  to  eradicate  it.  Other 
gentlemen  doubt  that  a  majority  of  the  people  wish  for  the  change,  and 
they  believe  firmly  that  many  of  them  prefer  the  good  behaviour  tenure 
to  any  other.  Now  in  this  state  of  uncertainty  and  conflicting  opinion, 
what  can  be  more  proper  than  to  submit  the  question  to  the  people. 
Every  thing  we  do  here  is  to  be  reviewed  by  them,  and  it  is  to  that  final 
arbiter,  public  opinion,  that  I  wish  to  bring  this  issue.  Let  the  principle 
of  the  amendment  be  adopted  ;  I  am  indifferent  about  the  peiiod  of  the 
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tenure,  and  all  minor  questions,  and  then  gentlemen  may  enlighten 
public  opinion  before  the  election,  and  persuade  the  people  to  reject  the 
amendment  at  the  ballot  boxes,  if  they  can.  If  the  people  sustain  the 
amendment,  and  declare  for  the  limited  tenure,  it  ought  to  become,  as  it 
will,   a   part  of  our  Constitution. 

Mr.  Chairman,  justice  to  myself  requires  me  to  say,  in  conclusion, 
that  I  have  been  influenced  in  my  support  of  this  measure  solely  by  a 
conviction  that  it  is  right,  and  that  the  public  interests  demand  it.  I  have 
no  prejudice  or  pique,  against  judges  to  gratify — no  wrongs  to  redress 
— no  secret  griefs  to  assuage.  1  have  in  that  department  many  friends— 
I  do  not  know  that  I  have  a  single  enemy. 

I  thank  the  committee  for  the  patience  and  attention  with  which  they 
have  listened  to  me,  and  cheerfully  commit  the  question  to  their  judg- 
ment and  candor. 

The  committee  rose,  reported  progress,  and  obtained  leave  to  sit  again  ; 
and. 

Then  the  Convention  adjourned. 


TUESDAY  MORNING,  October  31,  1837. 

Mr.  Forward,  of  Allegheny,  submitted  the  following  resolutions, 
which  were  ordered  to  be  laid  on  the  table  and  printed : 

Resolved,  That  it  is  expedient  to  amend  the  fifth  article  of  the  Constitution,  so  as  to 
incorporate  therein  the  following  principles : 

First.  That  the  judges  of  the  supreme  and  inferior  courts  may  be  re- 
moved by  a  vote  of  two-thirds  of  both  branches  of  the  Legislature. 

Secondly.  That  no  person  who  is  or  shall  be  a  judge  of  the  supreme 
or  any  inferior  court,  shall  be  eligible  to  any  other  office  in  this  Common- 
wealth ;  that  this  ineligibility  shall  continue  until  the  expiration  of  two 
years  from  and  after  he  shall  have  ceased  to  hold  his  office ;  and  that  if 
any  person,  holding  the  office  of  a  judge  of  the  supreme  or  any  inferior 
court  of  this  Commonwealth,  shall  be  a  candidate  for  any  legislative, 
executive,  or  judicial  office  in  the  govomment  of  the  United  States,  his 
office  shall  be  thereby  vacated. 

Thirdly,  The  Legislature  shall  provide  by  law  for  the  appointment  of 
commissioners  to  take  the  depositions  of  witnesses  in  cases  of  complaints 
made  against  any  of  the  judges  of  the  supreme  or  inferior  courts,  and 
that  the  depositions  of  witnesses  thus  taken  may  be  read  on  the  trial  of 
the  party  accused,  unless  he  shall  specially  demand  their  personal  at- 
tendance. 

Mr.  Sturdevant,  of  Luzerne,  submitted  the  following  resolution: 
Resolved,  That  on  and  after  Monday  next,  when  this  Convention  shall  adjourn,  it 
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shall  adjourn  to  meet  again  at  nine  o'clock  in  the  morning,  to  continue  in  session  until 
two  o'clock  in  the  afternoon,  and  that  the  afternoon  sessions  will  be  dispensed  with. 

The  question  being  taken  on  the  second  reading  of  tlie  resolution,  it 
was  decided  in  the  negative — ayes  28. 

Mr.  Porter,  of  Northampton,  submitted  the  following  resolution  : 

Resolved,  That  the  use  of  this  Hall  be  granted  to  the  Rev.  Walker  Booth,  to-morrow 
evening,  for  the  purpose  of  delivering  a  lecture  explanatory  of  the  views  and  prospects  of 
the  colonization  society. 

The  resolution  was  read  a  second  time  and  adopted. 

FIFTH    ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole» 
Mr.  M'Sherry  in  the  Chair,  on  the  report  of  the  committee  to  whom 
was  referred  the  fifth  article  of  the  Constitution. 

The  question  being  on  the  motion  of  Mr.  Woodward  to  amend  the  re- 
port by  striking  out  all  after  the  words  "section  2,"  and  inserting  in  lieu 
thereof  the  report  of  the  minority  ; 

Mr.  Woodward  having  concluded  his  remarks, 

Mr.  Porter,  of  Northampton,  said  it  was  conceded  on  all  sides  that 
justice  should  be  in  intelligent  and  independent  hands.  There  could  be 
no  greater  curse  inflicted  on  a  country  than  a  weak  and  unlearned  judi- 
ciary. I,  (said  Mr.  P.)  am  not  singular  in  this  opinion.  Our  fathers 
thought  it  sufficient  ground  of  complaint  against  the  British  governmentt 
that  the  King  had  made  the  judges  dependent  on  the  crown.  So  also 
thought  the  Convention  of  17S8,  which  formed  the  Constitution  of  the 
United  States.  And  so  thought  the  Convention  of  1790,  which  formed 
the  Constitution  of  Pennsylvania.  The  former  provided  that  the  judges 
should  hold  their  offices  during  good  behaviour,  and  should  receive  a 
compensation  which  could  not  be  diminished  while  they  remained  in 
office.  The  Constitution  of  1790,  was  similar  in  its  import,  although  it 
varied  in  its  phraseology,  introducing  the  word  **  adequate,"  before 
"compensation,"  so  as  to  make  the  section  read  thus  : 

**  Section  2.  The  judges  of  the  supreme  court  and  of  the  several  courts 
**  of  common  pleas,  shall  hold  their  offices  during  good  behaviour :  but 
**  for  any  reasonable  cause  which  shall  not  be  sufficient  ground  of  im- 
"  peaehment,  the  Governor  may  remove  any  of  them,  on  the  address  of 
**  two-thirds  of  each  branch  of  the  Legislature.  The  judges  of  the  su- 
"  preme  court,  and  the  presidents  of  the  several  courts  of  common  pleas« 
**  shall,  at  stated  times,  receive  for  their  services,  an  adequate  compenssp 
**  tion,  to  be  fixed  by  law,  which  shall  not  be  diminished,  during  their 
**  continuance  in  ofiice :  but  they  sliall  receive  no  fees  or  perquisite  of 
"  office,  nor  hold  any  other  office  of  profit  under  this  Commonwealth/' 

On  examination  of  the  book  of  Constitutions  furnished  us,  I  find  that,, 
out  of  the  twenty-six  States,  the  Constitutions  of  eighteen  provide  that  the 
judges  shall  hold  their  offices  during  good  behaviour.  These  eighteen  states, 
are  Maine,  New  Hampshire,  Massachusetts,  Connecticut,  New  York^ 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina,  South 
Carolina,  Kentucky,  Tennessee,  Mississippi,  Alabama,  Louisiana,  HI!* 
nois  and  Missouri.    In  Vermont  and  Rhode  Island,  the  judges  are  elected 
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by  the  Legislature  annually ;  In  Ohio,  the  term  is  seven  years ;  la 
Georgia,  they  are  elected  by  the  people  for  seven  years  ;  In  Indiana  and 
Michigan  they  are  appointed  for  seven  years,  and  in  Arkansas  the  term 
is  eight  years.  I  am  aware,  and  the  gentleman  from  Luzerne  has  ingeni- 
ously drawn  a  distinction,  where  there  is  no  real  difference,  that  in  New 
York,  no  judge  can  hold  his  office  after  a  certain  age,  varying  from  60  ta 
70.  But  this  does  not  take  away  the  point  I  assumed,  that  the  judges  in 
this  State  hold  their  offices  during  good  behaviour.  It  is  a  tenure  for 
good  behaviour,  until  a  certain  age.  All  of  us  profess  to  have  a  high  re- 
gard for  the  judiciary.  Every  man  desires  to  see  the  judges  independent, 
but  we  all  arrive  at  that  result  by  different  means.  I  shall  not  be  found 
to  agree  exactly  with  either  of  the  gentlemen.  I  do  not  believe  that  the 
tenure  constitutes  the  independence.  I  believe  the  independence  to  be 
seated  in  the  mind ;  and,  whether  the  mind  be  strong  or  weak,  the  tenure 
will  not  operate  on  it.  For  a  very  considerable  length  of  time,  I  have 
turned  my  attention  to  this  subject,  and  have  recurred  to  the  various  Con- 
stitutions, and  to  the  experience  of  our  forefathers,  in  order  to  enlighten 
myself.  I  do  not  believe,  if  you  put  a  weak  mind  on  the  bench,  and  the 
tenure  is  for  life,  or  for  good  behaviour,  which  is  a  different  thing,  that 
you  could  make  a  weak  and  imbecile  judge,  a  man  of  firmness  and  inde- 
pendence. But  I  do  apprehend  it  will  require  more  of  nerve,  firmness  of 
character,  and  independence  of  mind,  than  ordinarily  falls  to  the  lot  of 
humanity,  before  any  man,  with  a  salary  scarcely  sufficient  for  the  main- 
tenance of  his  family  — and  which  has  been  cited  as  one  of  the  induce- 
ments to  take  the  office,  would  be  able  to  resist  the  desire  to  continue  in 
office  beyond  his  term  of  years.  This  may,  perhaps,  be  counteracted  by 
making  the  salary  more  competent,  and  providing  that  there  shall  be  no 
reappointment.  But  even  out  of  that  an  evil  would  arise.  I  have  been 
a  practising  lawyer  for  many  years ;  a  great  deal  of  business  has  passed 
through  my  hands,  and  one  of  the  greatest  evils  I  have  had  to  encoun- 
ter is  the  changes  of  the  judges.  It  is  far  better  that  the  judicial  decisions 
should  be  uniform,  and  in  accordance  with  each  other,  than  that  they 
should  be  correct  or  incorrect,  and  I  have  seen  every  new  judge  desi- 
rous to  establish  some  new  and  favorite  opinion,  instead  of  affirming  and 
continuing  those  which  have  been  declared  by  his  predecessors.  The 
supreme  court  has  undergone  changes  since  I  have  been  at  the  bar,  and 
very  great  danger  has  been  sometimes  apprehended  from  the  desire  of 
some  of  the  new  judges  to  unsettle  former  opinions.  This  is  a  matter 
sedulously  to  be  avoided,  and  suggests  a  strong  reason  for  caution  in 
adopting  a  system  of  change  in  those  persons  who  fill  judicial  stations, 
lest  we  should  subvert  a  system  on  which  depends  a  vast  amount  of  pro- 
perty. I  may  here  be  permitted  to  say,  that  I  recognize  the  right  of  in- 
struction by  constituents  :  for  when  I  was  nominated,  for  a  seat  in  this 
body,  the  meeting  which  nominated  me,  adopted  a  resolution  that  the 
candidate  noni::i..t»iJ  be  instructed  to  vote  for  the  limited  tenure  :  that  is 
that  the  judges  should  hold  their  offices  for  a  term  of  years  ;  I  was  called  on 
to  address  my  constituents  on  that  occasion,  and  I  told  them  that  I  pre- 
ferred the  good  behaviour  tenure,  and  that  I  could  only  go  for  a  term  of 
years,  on  the  condition  that  the  salaries  were  increased,  to  such  an  amount, 
as  would  secure  us  the  services  of  the  best  men  as  judges.  With  this 
expression  of  opinion  on  my  part,  I  was  elected  by  the  people,  and  I  am 
now,  therefore,  carrying  out  these  principles,  by  advocating  this  system 
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on  this  floor.  I  then  said,  as  I  now  say,  that  I  prefer  the  tenure  for  good 
behaviour,  because  that  system  brings  more  talent  on  the  bench.  I  tliink 
the  salaries  are  too  low  even  with  the  good  behaviour  tenure.  Your 
supreme  judges  have  almost  every  moment  of  their  time  occupied  by 
their  official  duties,  and  no  one  of  them  receives,  in  salary,  as  much  as  any 
respectable  or  experienced  lawyer  at  the  bar  makes  by  his  practice.  Now 
your  judges  of  the  supreme  court  have  a  per  diem  allowance,  and  the 
others  have  a  trifle  to  pay  their  expenses  while  away  from  home,  but  not 
leaving  sufficient  for  themselves  and  their  families  to  subsist  on.  We 
have  lost  some  of  our  best  judges  by  resignation,  because  of  the  inade- 
quacy of  the  salaries  which  are  paid.  In  my  county,  the  ablest  judge  in 
Pennsylvania,  resigned  his  seat  on  the  bench,  and  returned  to  the  bar, 
where  he  is  now  making,  by  the  practice  of  his  profession,  three  or  four 
times  as  much  as  he  received  while  on  the  bench.  Judge  Mallery  was 
one  of  the  best  judges  we  have  had  :  he  left  the  bench  with  the  regret  of 
the  whole  district ;  and  he  resigned  because  of  the  low  salary.  A  very 
good  judge  has  succeeded  him,  but  one  not  superior  to  Judge  Mallery.  A 
lawyer  of  good  practice  will  make  three  or  four  times  as  much  as  a  judge 
receives.  Yet  there  are  men  who,  after  becoming  tired  of  the  law,  are 
ready  to  accept  a  judgeship ;  but  there  is  always  danger  to  be  feared  from 
these  changes,     Shirley  says : 

"  Tis  a  maxim  in  our  politics, 
A  judge  destroys  a  mighty  practicer 
When  they  grow  rich  and  lazy,  they  are  ripe 
For  honor." 

Such  a  man  is  not  always  desirous  to  do  his  duty.  I  would  rather  take 
one  not  ripe  and  rich  in  honors,  and  infected  with  the  laziness  of  pleasure. 
A  judge  should  have  all  the  energies  of  his  mind  about  him,  and  if  taken 
for  a  term  of  years  only,  you  must  give  him  a  good  salary.  I  recently 
met  with  an  article  in  a  newspaper  which  I  will  beg  leave  to  read  to  the 
committee.     It  runs  thus — 

(Here  Mr.  Porter  read  an  extract  calculated  to  show  the  false  economy 
often  practiced  both  in  public  afnd  private  affairs,  which  in  the  end  turns 
out  useless  expenditure.  The  extract  itself  is  mislaid  and  cannot  be  re- 
called to  memory.) 

I  have  always,  in  the  course  of  my  life,  found  that  the  men  I  employed 
at  the  least  wages  did  not  conduct  matters  most  economically ;  and  I  am 
satisfied  that  we  must  pay  well  to  have  work  well  done.  Judges  ought 
to  be  selected  for  their  moral  worth.  Can  you  expect  men  to  serve  the 
public  for  less  than  we  can  get  them  to  serve  ourselves.  You  want,  on 
the  benoh,  one  who  is  beyond  the  reach  of  all  sorts  of  influences,  and 
in  whose  integrity  and  discernment  the  utmost  reliance  can  be  placed.  I 
do  not  know  that  I  ever  heard  a  judge  more  accurately  described  than  in 
the  passage  which  I  will  ask  permission  to  read  to  you. 


-"With  equal  scale 


He  weighs  tli'  offences  betwixt  man  and  man ; 

He  is  not  so  sooth'd  with  adulation 

Nor  moved  with  tears,  to  wrest  the  course  of  justice 

Into  an  unjust  current,  to  oppress  the  innocent 

Nor  does  he  make  the  laws 

Punish  the  man,  but  in  the  man  the  cause," 


PENNSYLVANIA  CONVENTION,  1837.  349 

If  the  judge  holds  in  his  hands  the  lives  and  property  of  his  fellow 
citizens,  and  if  learning  and  intelligence  are  necessary  to  make  him  pass 
on  all  great  questions,  ought  we  not  to  use  every  means  in  our  power  to 
obtain  so  great  a  good.     Take  a  judge  beyond  the  middle  age,  who  wishes 
to  retire  from  the  turmoil  of  business.     After  a  few  years,  he  will  be 
turned  out  to  scuffle  for  his  bread ;  and  after  he  has  gone  still  further 
down  the  vale  of  years,  he  will  be  less  fit  and  less  competent  to  go 
into  the  arena  of  the  bar  for  his  livelihood.     Tell  me  not  he  will  be  re- 
appointed.    The  political  wheel  will,  have  performed  half  a  revolution 
before  the  expiration  of  his  term,  and  he  who  was  at  the  top  when  he  went 
into  office,  will  be  at  the  bottom  when  he  goes  out.     Where  are  all  the 
politicians  who  ten  years  ago,  swayed  the  destinies  of  the  Common- 
wealth ?     You  may  look  for  them  in  vain.     They  have  all  passed  away, 
and  their  places  are  filled  by  others  who  were  then  not  heard  of.     So  it 
will  be  with  your  judges.     Dont  tell  me  that  the  political  changes  will 
produce  no  effect  on  the  judicial  oflices.     By  whatever  name  an  Execu- 
tive may  come  into  office,  he  must  reward  those  who  put  him  there. 
He  must  apportion  the  offices  in  his  gift  among  his  followers.     There 
has  been  a  vast  change  in  this  respect  since  I  first  knew  political  life. 
Formerly,  the  man  who  applied  for  office,  and  did  not  succeed,  was  very 
careful  to  conceal  the  fact  that  he  had  made  an  application.     He  was 
careful  to  avoid  detection,  in  case  of  disappointment.     Now  every  one  is 
asked  to  be  a  signer  of  a  petition  for  office,  and  every  disappointment  is 
complained  of  to  the  world.     Every  man  has  a  set  of  political  hangers-on 
who  must  be  fed.     1  speak  the  words  of  truth  and  soberness  when  I  say 
this  ;  and  I  ask  whether  the  judges  will  be  less  exposed  to  these  changes 
than  others  ?     Party  discipline    requires  that  persons  belonging  to  the 
party  shall  be  rewarded,  and  if  they  are  not,  they  will  desert  to  the 
enemy.     I  speak  of  man  as  he  is.     I  am  aware  that  I  have  been  charged 
with  bringing  in  the  battering-ram  of  radicalism  against  the  judiciary, 
when  the  otlier  day  I  moved  to  substitute  **  or"  for  "  and."      If  this 
charge  had  proceeded  from  one  of  the  reporters  for  the  daily  press,  who 
are  here  to  assail  their  opponents,  it  would  make  but  little  impression, 
but  when  published  in  a  paper  edited  by  a  member  of  the  Convention, 
with  whom  I  am  on  the  best  terms,  I  confess  I  was  surprised.     I  only 
touch  this  subject  lightly,  because  I  felt  myself  pointed  at.     I  have  no 
idea  of  a  judiciary  truckling  for  popularity,  and  endeavouring  to  shape 
their  course  of  conduct  to  suit  the  various  gales  of  popular  opinion— I 
would  not  have  a  judge  such  a  politician  as  Byron  describes,  when  he 
says : 

"  Courteous  and  cautions,  therefore  in  his  country 
He  was  all  things  to^all  men,  and  dispensed 
To  some  civility,  to  others  bounty, 
And  promises  to  all — which  last  commenced 
To  gather  to  a  some  what  large  amount,  he 
Not  calculating  how  much  they  condensed." 

I  do  not  wish  to  be  understood  and  I  hope  not  to  be  understood 
as  wishing  to  undervalue  the  good  opinion  of  mankind ;  that,  I  would 
cultivate  by  every  means  in  my  power ;  but  I  would  cultivate  it  by  an 
elevated,  honorable,  honest  and  independent  course  of  conduct,  not  by 
pursuing  zn  ignis  fatuus  the  pursuit  of  which  leaves  its  votary  in  hi8> 
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kindred  mire.  1  would  have  your  judge  courteous  and  conciliatory  in  his 
manners,  but  inflexible  in  his  moral  attitudes. 

"  Of  manners  mild 

And  winning  every  heart,  he  knew  to  please, 
Nobly  to  please :  while  equally  he  scom'd 
Or  adulation  to  receive  or  give." 

Such  judges  are  above  all  praise,  but  such  we  are  not  likely  to  obtain,  if 
we  attach  to  the  office  a  limited  tenure  and  meagre  salaries.     I  believe, 
from  what  I  have  heard,  that  there  is  a  disposition  in  the  Convention  to 
change  the  good  behaviour  tenure  to  a  term  of  years.     If  that  be  the  in- 
tention, I  shall  make  amendments  for  the  purpose  of  prescribing  a  scale 
below  which  the  Legislature  shall  not  fix  the  salaries  of  the  judges.     I 
have  said  I  shall  not  propose  to  fix  these  salaries  in  this  Constitution. 
But  we  have  a  precedent  thus  far  in  the  Constitution  of  the  United  States 
which  says,  the  salaries  shall  not  be  diminished  while  in  office.     In  our 
own  Constitution,  there  is  also  an  analogous  provision,  relative  to  an  ade- 
quate compensation,  and  the  amendment  of  the  gentleman  from  Luzerne 
provides  that  the  salary  shall  not  be  diminished  during  the  continuance  of 
the  judge  in  office.     And  tliere  is  that  singular  fact  connected  with  these 
clauses  :  The  Constitution  of  the  United  States  prohibits  the  diminution 
of  the  salary  while  in  office,  and  the  United  States  judges  receive  a  salary 
of  $4,500.     Our  State  Constitution  requires  that  adequate  compensation 
shall  be  given  to  the  judges,  and  we  give  them  $1,600.     The  United 
States  gives  a  compensation,  and  allow  near  $5,000 ;    and  our  State 
oi^zins  an  adequate  compensation,  and  allows  from  $1,600  to  $2,000.  So 
the  compensation  in  one  case  is  about  twice  as  much  as  the  adequate 
compensation  in  the  other.     These  salaries,  it  should  be  borne  in  mind* 
were  fixed  many  years  ago  ;  and  fifty  per  cent  added  to  the  original  sala- 
ries would  not  make  them  more  than  equal  to  the  increase  in  the  cost  of 
subsistence.     I  have  said  it  will  be  better  to  leave  the  subject  of  duelling 
to  the  Legislature.     It  was  replied — no  we  cannot  trust  it  to  the  Legisla- 
ture.    Now  the  same  persons  tell  us  we  must  leave  the  judges  to  the  Le- 
gislature.    I  do  not  exactly  understand  this  blowing  hot  and  cold,  this 
playing  of  the  game  of  fast  and  loose.     If  we  are  to  limit  the  Legislature 
in  any  case,  it  is  much  more  important  that  we  do  so  in  reference  to  the 
judges,  as  by  that  means  we  shall  ensure  their  independence  of  the  Legis- 
lature. 

Now  he  held  that  the  report  of  the  minority  of  the  committee  on  the 
judiciary  on  the  subject  of  salaries,  in  saying  that  some  constitutional 
provision  is  necessary  to  protect  judges  from  the  invasion  of  the  Legis- 
lature, in  reducing  their  salaries  so  low  that  they  would  be  obliged  to 
resign,  was  a  concession,  which  he  apprehended  was  of  some  weight  in 
this  matter,  and  required  us  to  look  into  it,  and  place  them  in  such  a  posi- 
tion as  not  to  be  liable  to  be  legislated  or  starved  out  of  office.  It  seems 
to  be  granted  by  the  gentleman  from  Luzerne,  as  desirable,  that  the  inde- 
pendence of  the  judges  should  be  secured,  and  in  conceding  this,  he  con- 
cedes also,  that  the  provision  should  be  as  it  is,  so  far  as  it  regards  the 
JAidges  of  the  kingdom  of  England  and  those  of  the  courts  of  the  United 
States,  the  federal  courts,  but  he  contends  that  it  is  not  right  so  far  as  it 
regards  the  judges  of  the  Commonwealth  of  Pennsylvania.  Now  he 
begged  leave  to  enter  his  protest  against  this  distinction  of  tenure  of  the 
judges  of  courts,  organized  on  the  same  principles.     He  understood  the 
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gentleman  from  Luzerne  to  say  and  to  argue  that  these  judges  of  the 
courts  in  Pennsylvania,  were  judges  for  life,  so  long  as  they  could  resist 
removal  on  the  address  of  the  Legislature,  and  conviction  on  impeach- 
ment, and  he  understood  him  further  to  say,  that  no  judge  could  be 
impeached,  unless  his  crimes  were  such  as  to  make  him  a  fit  subject  for 
the  penitentiary. 

In  answer  te  this,  he  would  turn  the  gentleman  to  the  record  in  regard 
to  the  only  case  in  which  a  judge  was  impeached  and  removed  in  this 
Commonwealth.     The  case  he  alluded  to,  was  that  of  Judge  Addison, 
and  he  would  ask  any  gentleman  who  knew  the  man,  whether  he  was  a 
fit  subject  for  the  penitentiary  after  he  was  removed  ?     He  was  removed 
for  certain  misconduct  in  office,  for  judicial  tyranny  and  for  bringing  poli- 
tics on  the  bench,  and  he  was  removed  on  impeachment ;  but  he  would 
leave  it  to  the  people  of  Pennsylvania  to  say  whether  his  character  for 
integrity  suffered  at  all  by  his  removal.       You  have  had  various  other 
impeachments  in  Pennsylvania.     You  have  had  the  impeachment  of  three 
of  the  judges  of  your  supreme  courts.      Judges  Shippen,  Yeates  and 
Smith,  were  impeached.     Gentlemen  must  all  remember  their  trial,  and 
vrere  they  impeached  for  offences  which  would  have  consigned  them  to 
the  penitentiary  ?     Did  their  characters  suffer — he  spoke  of  their  charac- 
ters as  men — although  a  majority  of  the  Senate,  but  not  a  constitutional 
majority — (two  thirds) — were  for  convicting  them  ;  or  were  they  consid- 
ered fit  subjects  for  the  penitentiary  ?     Did  they  not  live  long  afterward, 
administering  the  laws  of  their  country,  and  when  they  died,  they  went 
to  their  graves,  full  of  years  and  full  of  honor.     We  have  had  three  other 
impeachments  in  Pennsylvania,  and  in  no  one  instance,  were  their  offences 
such,  as  would  have  consigned  them  to  the  penitentiary,  if  they  had  been 
convicted.     In  the  law  of  impeachments  there  were  criminal  offences  of 
which  a  judge  might  be  guilty,  which  would  require  his  conviciljpn,  but 
there  may  be  high  crimes  in  the  judge,  that  are  not  penitentiary  offences 
in  the  man.     A  judge  may  be  guilty  of  partiality,  or  of  corruption,  if  you 
please,  not  amounting  to  bribery — he  may  so  conduct  himself  as  to  make 
himself  a   fit  subject  of  impeachment  and  removal,  and  yet  not  be  a  fit 
subject  for  the  penitentiary.     There  was  another  matter  connected  with 
this,  to  which  he  begged  leave  to  call  the  attention  of  the  committee  ;  that 
is,  how  long  had  Judge  Addison  been  on  the  bench  when  he  was  remo- 
ved ?     Had  he  been  there  more  than  eight  or  ten  years  when  the  occur- 
rence took  place,  in  consequence  of  which  he  was  convicted  and  removed? 
He  apprehended  not.     And,  pray,  how  long  had  Judge  Cooper  been  there 
when  he  committed  the  offences  complained  of  by  the  gentleman  from 
Luzerne.     He  was  appointed  in  1806  or  1807,  and  removed  in  1810  or 
1811. 

Now,  sir,  was  it  the  length  of  time  which  they  had  been  in  office 
which  led  them  to  commit  these  offences,  for  which  they  were  brought 
before  the  Legislature  ?  Why,  the  history  of  the  State  tells  you — no.  The 
facts  of  the  case  tells  you — no.  Where  will  you  find  men  who  were  held 
in  higher  estimation  than  the  judges  of  your  supreme  court,  who  have 
served  for  a  long  period  of  years.  How  long  was  Chief  Justice  Tilgh- 
man  on  the  bench  ?  He  believed  that  gentleman  was  first  appointed  a 
judge  of  the  common  pleas,  in  1804  or  1805,  and  in  the  year  1806,  he 
was  elevated  to  the  situation  of  Chief  Justice  of  the  Commonwealth., 
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If  he  mistook  not,  that  gentleman  was  more  than  twenty-one  years  on 
the  bench,  and  was  ever  a  complaint  made  against  that  individual  ?     He 
went  to  his  grave  with  as  pure  and  unspotted  a  reputation  as  any  man 
who  ever  presided  over  a  court.     Why,  therefore,  is  it,  that  we  are  asked 
to  make  these  changes.     He  asked  gentlemen  to  show  him  the  instan- 
ces— point  him  to  the  cases  in  which  judges  in  Pennsylvania  were  incom- 
petent or  unwilling  to  discharge  the  duties  of  their  offices.     He  asked  for 
the  facts, — he  did  not  want  speculation  or  theory.     Sir,  talte  the  judges 
of  the  United  States,  and  how  long  was  Judge  Washington  and  Judge 
Marshall  on  the  bench  ?     Judge  Marshall  occupied  that  high  station  for 
a  long  series  of  years,  and  to  the  day  of  his  death  he  had  the  full  confi- 
dence  of  his  countrymen,  and  the  tongue  of  slander  has  been  raised 
against  him  but  once  since  his  death,  and  its  author  has  been  consigned 
to  ignomony  in  consequence  thereof.     Now,  Judge  Cooper  was  removed, 
and  has  his  character  suffered  from  that  removal  ?     Has  he  not  since 
been  in  the  enjoyment  of  at  least,  as  high  and  good  a  character  as  he 
ever  had?     Has  he  not  since  been  filling  a  large  space  in  the  world  of 
science  ?     He  has  obtained  a  reputation  in  the  world  of  science,  which  he 
might  have  looked  for  in  vain  if  he  had  continued  on  the  bench.     But  we 
have  been  referred  to  the  Constitution  of  177G,  and  told  that  there  the 
tenure  of  judges  was  limited  to  a  term  of  years.     With  all  due  deference 
to  gentlemen,  he  had  to  say  that  the  Constitution  of  1776,  was  an  experi- 
ment which  utterly  failed  in  practice.     Was  he  speaking  without  book  on 
this  subject.      He  had  heard  the  delegate  from  Luzerne  speak  of  the 
democratic  Constitution,  of  which  Benjamin  Franklin  was  the  author,  as 
if  it  was  perfection  itself.     He  happened  to  have  an  authority  drawn 
from  the  time  when  that  Constitution  was  in  operation,  which,  he  took  it, 
could  not  be  doubted.     He  found,  on  reference  to  Carey's  Museum,  vol- 
ume 1.  page  386,  an  authority  in  point.     In  the  year  1779,  the  republican 
society  of  Philadelphia  in  an  address  to  the  citizens  of  the  State,  pro- 
nounce that  instrument  as  weak  and  inefficient.     They  say : 

**  We  are  convinced,  upon  the  most  impartial  examination,  that  its  grene- 
ral  tendency  and  operation  will  be  to  join  the  qualities  of  the  diffeient 
extremes  of  self-government.  It  will  produce  general  weakness,  inac- 
tivity and  confusion,  intermixed  with  sudden  and  violent  fits  of  despot- 
ism, injustice  and  cruelty." 

Again :  '*  Of  all  governments  those  are  the  best,  which,  by  the  effect 
of  their  original  Constitution  are  frequently  renevtred  or  drawn  back  to 
their  first  principles.  If  the  assembly  departed  from  the  principles  of  the 
Constitution,  it  would  be  drawn  back  by  a  legislative  council.  If  the 
council  should  depart  from  them  it  would  be  drawn  back  by  the  assembly. 
But  when  a  single  legislature  is  disposed  to  depart  from  them  there  ii  no 
power  which  can  confine  it  within  proper  hands." 

"  In  all  the  most  celebrated  governments  of  antiquity,  the  legislatures 
were  composed  of  different  branches.  In  |all  the  other  States  except 
Georgia,  the  legislature  consist  of  distinct  bodies  of  men." 

•*  A  single  Legislature  is  a  novelty,  and  the  example  of  Pennsylvania 
will  serve  as  a  beacon  rather  than  a  precedent.  For  while  other  States 
enjoii  happiness  and  tranquility  under  their  governments^  Pennsylvania 
exhibits  mournful  scenes  af  weakness  and  distraction.^* 
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This  address  which  was  delivered  three  years  after  the  Constitution  of 
1776  went  into  operation,  was  signed  by  eighty-two  persons  of  character 
and  standing — the  prominent  republicans  of  that  day.  Among  them  he 
found  the  names  of  Robert  Morris,  Thomas  Mifflin,  Benjamin  Rush, 
George  Clymer,  George  Ross,  James  Wilson,  Francis  Hopkinson,  Jacob 
Rush,  James  Mease,  John  Shea,  Thomas  Forest,  Charles  Thompson, 
and  others.  Six  of  the  signers  to  this  address  were  signers  of  the  decla- 
ration of  independence,  and  others  of  these  gentlemen  who  were  subse- 
quently active  in  each  of  the  subdivisions  of  parties  into  which  the  coun- 
try became  divided,  upon  the  adoption  of  the  Constitution  of  the  United 
States.  Now  what  have  you  here  ?  You  have  the  pledge  of  Thomai 
Mifflin,  that  this  Constitution  of  1776,  was  entirely  defective,  and  that  it 
would  not  answer  the  ends  of  the  government,  and  Benjamin  Franklin 
himself,  made  a  concession  of  this  point  in  the  Convention,  which  formed 
the  Constitution  of  the  United  States,  by  agreeing  to  that  Constitution 
which  was  so  entirely  dissimilar  to  our  Constitution  of  1776.  He  him- 
self saw  the  weakness  and  inefficiency  of  that  instrument — he  saw  that  it 
was  a  Eutopia  upon  paper,  and  any  thing  else  in  practice.  Your  judiciary, 
what  was  it  under  that  Constitution  ?  It  was  composed  of  a  supreme 
court,  the  judges  of  which  were  appointed  for  a  term  of  years.  Your 
courts  of  common  pleas  were  held  by  justices  of  the  peace,  and  if  you 
want  to  see  how  such  courts  are  held,  and  how  the  business  in  them  is 
conducted,  just  go  into  the  State  of  New  Jersey,  where  you  will  see 
twenty  justices  of  the  peace  having  commissions  as  judges,  holding  a 
court  of  common  pleas,  and,  as  to  the  chance  of  having  the  law  adminis- 
tered according  to  the  rules  of  law,  it  is  not  looked  for.  The  legal  char- 
acters there,  will  tell  you  that  they  never  can  have  any  legal  principles 
settled  in  their  courts  of  common  pleas.  Well,  would  such  a  system  as 
that  suit  here  in  our  State  ?  We  have  had  fifty  years'  experience  under 
this  Constitution  of  ours,  and  we  had  a  vote  of  the  Convention  but  the 
other  day,  when  he  moved  to  substitute  the  word  "  or,"  for  the  word- 
**  and,"  which  showed  the  indisposition  of  any  one  to  make  any  change 
in  regard  to  our  judiciary.  Then  we  had  the  testimony  of  the  very  gen- 
tlemen who  are  desirous  of  making  these  changes  in  your  Constitution, 
that  the  organization  of  your  judiciary  in  1776,  was  not  so  good  as  that  of 
1790,  with  which  so  much  fault  had  been  found.  A  good  deal  was  now 
said,  and  a  good  deal  had  been  said  sometime  ago,  in  relation  to  the  man- 
ner in  which  the  Constitution  of  1790  was  formed.  It  was  not  necessary 
for  him  lo  go  into  a  discussion  of  this  matter,  it  was  enough  for  him  to 
know  that  the  people  of  Pennsylvania  adopted  it  in  practice,  and  adminis- 
tered their  government  under  it  from  that  time  to  this ,  and  he  should  be 
exceedingly  happy,  he  should  be  much  pleased  and  gratified,  if,  in  fifty 
years  to  come,  the  results  of  our  deliberations  shall  have  produced  as 
much  happiness,  security  and  prosperity,  as  the  existing  Constitution 
has  done.  He  asked  gentlemen,  when  they  were  making  these  attacks 
upon  the  judiciary — when,  as  he  believed,  they  were  sapping  the  public 
confidence  in  the  judiciary,  to  ponder  well  as  to  the  efiect  of  what  they 
were  doing.  A  judiciary,  which  has  lost  the  confidence  of  the  public^ 
cannot  administer  as  great  an  amount  of  good  to  the  public,  as  a  judiciary 
which  had  the  confidence  of  the  public,  he  admitted — but  what  was  it 
which  deluged  France  with  blood  ?  What  was  it  which  covered  her  fair 
fields  with  carnage  and  slaughter  ?      Why,  sir,  it  was  charges  upon 
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.  charges  made  against  every  thing  and  every  body.     Calumny  and  detrac- 
tion prevailed  every  where,  and  the  institutions,  which  had  formerly  stood 
up  as  the  beacons  of  their  safety,  had  the  passions  of  the  people  arrayed 
against  them,  and  history  tells  a  sad  tale  of  the  sufferings  of  that  devoted 
country.     Now  he  did  not  apprehend  any  thing  to  that  extent  would  ever 
exist  in  this  country,  but  we  are  going  on,  endeavoring,  as  far  as  we  can, 
by  declamation,  to  withdraw  public  confidence  from  every  branch  of  our 
government.     "When  the  Executive  department  of  our  Constitution  was 
under  consideration,  the  Governor  was  not  to  be  trusted.     Oh  no.      He 
had  a  mighty  power  which  must  be  taken  from  him,  or  he  would  abuse  it. 
When  the   legislative  department  came  up,  the  cry  was,  that  it  must  be 
restricted,  because  it  had  practised  very  great  abuses ;  and  now,  since  the 
judiciary  article  has  been  under  consideration,  the  same  thing  has  been 
told  us  over  and  over  again.     He  wished  to  be  permitted  to  say,  what  was 
true,  that  the  judiciary  was  the  weakest  of  the  three  departments  into 
which  your  government  was  divided,  and  it  is  perhaps  entitled  to  more  of 
the  protection  of  the  community  than  either  of  the  others.     It  has  no 
means  of  influence,  by  mingling  in  the  common  affairs  and  business  of 
men,  and,  although  he  believed  the  judiciary  was  as  warmly  cherished  by 
the  people  of  Pennsylvania  as  any  other  department  of  the  government ; 
it  was  not  usual  to  find  it,  mingling  and  going  in  with  the  common 
affairs  and  business  of  the  country,  nor  ought  it  to  do  so ;  and  further,  he 
believed,  if  any  system  could  be  devised,  to  make  them  perfect  strangers 
to  the  people  with  whom   they  had  decisions  to  make  and  business  to 
settle,  that  a  vast  amount  of  good  would  result  from  it.     He  had  heard  a 
good  deal  about  the  importance  of  the  trial  by  jury,  a  system  which  it  is 
every  man's  desire  to  preserve  inviolate,  and  he  trusted  it  never  would 
be  taken  away,  as  it  will  stand  between  weak  men  and  the  persecutions 
of  the  strong,  and  protect  them,  in  almost  every  instance,  so  long  as  you 
preserve  a  proper  organization  of  the  judiciary  ;  but  he  never  wished  to 
see  the  jury  invested  with  power  to  invade  or  violate  the  laws,  because, 
whenever  a  party  is  injured  by  their  mistake,  there  is  no  remedy.     If, 
however,  a  judge  makes  a  mistake  his  opinion  can  be  corrected.     In  the 
course  of  his  experience,  he  had  seen  more  injustice  done  by  the  verdicts 
of  juries,  than  ever  he  had  seen  done  by  the  decisions  of  courts.     He  had 
seen  some  strange  things,  in  his  time,  in  relation  to  the  decisions  of  juries, 
one  of  which  he  would  mention  as  a  sample  of  the  rest.     When  he  was 
a  young  man  in  the  city  of  Philadelphia,  he  saw  a  jury,  in  an  action  to 
recover  an  alleged  balance  of  account,  give  a  verdict  in  favor  of  a  plaintiff 
for  the  amount  of  thirteen  thousand  three  hundred  and  some  odd  dollars. 
The  defendant  obtained  a  new  trial,  in  conseciuence  of  some  cause  or 
other,  and  the  matter  was  referred  to  some  of  the  most  able  accountants 
in  the  city  of  Philadelphia,   and  examined  by  them,  and  it  was  finally 
settled,  and  rightly  settled,  loo,  by  awarding  to  the  plaintiff  the  sum  of 
two  hundred  and  fifty  dollars,  as  the  amount  being  due  him  on  the  proper 
settlement  of  the  accounts,  thus  showing  that  the  jury  alluded  to,  had 
made  a  mistake  of  upwards  of  thirteen  thousand  dollars.     This  was  but 
one,  out  of  many  cases,  which  he  might  bring  to  the  notice  of  the  commit- 
tee, to  show  that  juries  might  commit  errors,  and  do  more  injustice  to 
p:irlies,  than  could  be  done  by  the  mistakes  of  judges. 

In  the  course  of  his  practice,  his  experience  had  shown  him  that  your 
bench  has  been  filled  with  able  and  with  honest  men— he  spoke  of  the 
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men — because  there  might  have  been  instances,  where  judgts  had  done 
him  injustice  in  atrial,  and  he  supposed  there  was  no lawyer^who had  any 
practice  at  the  bar  of  any  account,  who  had  not  some  such  complaint  to 
make.  He  remembered  to  have  heard  of  a  client,  in  the  city  of  Phila- 
dielphia,  going  to  his  lawyer  after  a  suit  was  decided  against  him,  and 
laying,  '*sir,  did  you  not  tell  me  so  and  so  before  this  trial  came  on  ?" 
**  Yes,"  says  the  lawyer,  "  and  did  I  not  tell  the  judge  so  too,  but  he 
would  not  believe  me."  So  it  was,  in  a  great  many  cases,  and  he  suppo- 
sed that  there  was  not  a  lawyer  at  the  bar,  who  in  the  heat  of  the  moment, 
when  a  decision  was  made  against  him,  does  not  believe  frequently 
that  the  judge  is  wrong,  yet  he  supposed  when  we  came  to  look  back  for  a 
series  of  years,  we  would  all  find  that  the  judges  were  more  generally 
right  than  we  were.  He  was  not  going  to  give  up  a  system,  under  which 
we  have  all  lived,  and  thrived,  and  prospered,  for  a  new  and  untried  theory. 
Destroy  the  independence  of  the  judiciary,  which  has  served  us  so  long, 
and  he  feared  you  would  never  look  on  its  like  again ;  and  while  he 
entirely  acquitted  the  respectable  gentleman  from  Luzerne,  from  any 
such  charge,  he  could  not  help  believing  that  this  spirit  of  opposi- 
tion to  the  judiciary,  so  far  as  this  provision  is  concerned,  and  so  far 
as  the  party  urging  it,  are  concerned,  had  its  origin  in  some  private 
griefs.  A  man  who  has  decisions  made  against  him,  too  frequently 
blames  the  judiciary,  instead  of  attributing  it  to  the  want  of  merit  in  the 
suit  he  prefers.  It  has  been  loo  common  to  lay  all  the  blame  of  failures, 
in  suits  and  every  thing  else,  at  the  doors  of  the  judges  of  the  courts,  and 
he  feared  that  those  who  sowed  the  wind,  would  find  too  late  that  they 
would  be  reaping  the  whirlwind.  He  feared  the  personal  objections  to 
particular  judges  in  the  vState,  might  have  its  influence  in  giving  head  and 
strength  to  this  opposition.  We  have  some  twenty-five  or  thirty  law 
judges  in  Pennsylvania,  and  it  was  not  to  be  expected  that  every  man  of 
that  number  is  a  Solomon.  You  could  not  select  twenty-five  men,  no 
matter  what  care  was  taken,  who  would  come  up  to  the  expectations  of 
every  body.  That  is  not  to  be  expected.  Why  he  had  known  judges 
persecuted  by  lawyers,  because  they  could  not  obtain  practice,  thinking 
it  was  the  fault  of  the  judges,  when  in  fact  it  was  their  own  want  of 
merit.  Every  thing  is  heaped  upon  the  judges,  and  if  this  thing  is 
tolerated,  he  should  scarcely  expect  under  any  new  Constitution,  to  see 
men  of  equal  talents  and  respectability  on  the  bench  with  those  who 
now  filled  those  situations,  because  it  is  no  pleasant  matter  to  be  pointed 
at  as  the  cause  of  every  man's  grievances.  Before  he  left  this  part  of 
the  subject,  lie  wished  to  be  permitted  to  notice  some  observations  made 
by  the  gentleman  from  Luzerne,  a  gentleman  to  whom  he  always  listen- 
ed with  great  pleasure,  because  he  always  made  the  most  of  his  subject ;  ' 
but  one  part  of  his  argument  he  could  not  understand.  The  gentleman 
said  that  ill  is  principle  of  good  behaviour,  was  perfectly  right,  when  it 
applied  to  the  courts  of  England,  or  of  the  United  States,  but  that  it  w^as 
wholly  wrong,  when  it  applied  to  the  courts  of  Pennsylvania.  Now  sir, 
how  was  this  ?  What  reason  is  there  for  its  being  right  in  one  case,  and 
wrong  in  another.  The  gentleman  had  given,  as  a  reason,  that  the  judges 
of  the  United  States  court,  had  to  exercise  certain  political  powers,  which 
made  it  necessary  that  they  should  have  this  tenure.  Well,  is  that  denied 
to  the  judges  in  Pennsylvania?  Now  he  would  put  it  to  the  gentleman 
from  Luaerne,  whether  if  it  was  an  evil  to  have  judgesduring good  beha- 
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viour,  where  their  powers  were  small,  it  would  not  be  a  greater  evi^ 
where  there  powers  were  greater.  If  it  was  an  evil,  to  have  judges  o/ 
this  tenure  in  Pennsylvania,  on  a  small  scale,  he  would  ask  if  the  eril 
did  not  increase,  in  proportion  as  you  increased  the  scale.  If  judges,  pos- 
sessing but  little  power,  would  abuse  it,  he  should  wonder,  if  they  were 
invested  with  more  power,  if  they  would  not  abuse  it.  It  seemed  to  him 
that  this  would  be  the  inevitable  conclusion.  The  judges  of  the  Supreme 
court  of  the  United  States,  are  invested  with  the  power  to  decide  on  treip 
ties  made  by  tlie  United  States,  and  to  decide  on  the  constitutionaHty  of 
the  various  laws  of  the  States  and  of  Congress,  and  the  gentleman  says,  it 
is  necessary  that  these  officers  should  hold  their  offices  during  good  behi- 
viour,  because  of  the  largeness  of  the  powers  they  have  to  exercise. 
Well  does  not  this  concede  the  whole  argument,  and  does  it  not  cany 
with  it  the  necessity  for  our  supreme  court  being  constituted  in  this  way? 
Have  not  our  judges  of  the  Supreme  court  to  decide  on  the  constitution- 
ality of  certain  laws?  Does  not  our  own  Supreme  court  decide  on  the 
constitutionality  of  the  enactments  of  our  own  Legislature  ;  and  do  not 
all  the  reasons  which  will  apply  to  the  government  of  the  Union,  apply, 
with  double  force,  to  the  government  of  Pennsylvania  ?  We  have  had  the 
case  of  Judge  Drake,  of  New  Jersey,  stated  by  both  the  gentleman  from 
the  city,  and  the  gentleman  from  Luzerne,  but  he  believed  he  could  give  i 
version  of  the  cause  which  led  to  his  removal,  which  had  not  been  laid 
before  the  Convention.  It  is  well  known  that  some  years  since,  the 
society  of  Friends  divided  into  two  parties,  the  Orthodox  and  Hicksites, 
and  a  dispute  arose  in  relation  to  the  right  to  certain  property — the  matter 
came  before  the  Chancellor,  who  called  to  his  aid  two  of  the  judges  of  the 
Supreme  court  of  New  Jersey,  and  it  was  decided  that  the  property  be- 
longed to  the  Orthodox  party  of  the  Quakers,  There  was  then  a  certain 
politician  of  considerable  influence  in  that  state,  who  told  the  Hicksites  that 
if  they  would  join  the  party  to  which  he  belonged,  and  aid  in  electing 
their  candidates  to  the  liCgislature,  as  Drake's  teim  of  office  expired  that 
year,  they  would  turn  him  out.  They  did  so ;  this  party  carried  the 
election,  and  this  gentleman  fulfilled  his  part  of  the  contract  by  having 
Judge  Drake  turned  out — or  rather  not  reappointed.  The  judge  who  sne* 
ceeded  Judge  Drake,  was  to  be  sure  a  respectable  man,  but  he  was  not 
held  in  that  high  esteem  by  the  bar,  or  the  people  of  New  Jersey,  at  the 
time  he  was  appointed,  as  the  remarks  of  the  gentleman  from  Luzemet 
would  seem  to  indicate.  He  was  a  respectable  man  and  a  good  lawyefi 
has  applied  himself  to  business,  and  has  gone  farther  in  the  administr^ 
tion  of  justice,  to  satisfy  the  people  of  New  Jersey,  than  it  was  expected 
any  one  would  do  for  whom  Judge  Drake  must  be  compelled  to  make 
*  room.  The  gentleman  from  Luzerne,  had  asked  why  has  not  this  mad 
dog  cry  of  life  offices,  or  similar  complaints,  been  raised  against  the  other 
departments  of  your  government  ?  The  gentleman  contended  that  this 
was  the  main  and  the  engrossing  subject  with  the  people,  to  have  life 
offices,  as  he  termed  them,  abolished.  This  was  not  the  case,  so  far  as  he 
(Mr.  P.)  could  learn.  The  engrossing  subject  of  those  gentlemen  urging 
a  reform  of  the  Constitution  in  his  section  of  the  State,  was  as  to  the 
nature  and  extent  of  Executive  patronage.  The  loaves  and  fishes  were 
not  dirrtributed  in  a  manner  suitable  to  them,  and  they  desired  some 
other  mode  to  be  adopted,  and  he  believed  that  more  complaint  had  been 
made  in  relation  to  Executive  patronage,  than  any  other  subjecty  and  in- 
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'finitely  more  than  in  relation  to  the  judiciary.  The  great  extent  of  the 
complaints  which  he  had  heard  against  the  judiciary,  coming  mainly  from 
the  gentleman  from  Philadelphia  county,  (Mr.  Earle,)  was  that  the  judges 
had  appointed  some  of  their  relatives  to  certain  offices,  that  they  had 
shown  a  spirit  of  favoritism,  in  appointing  auditors  and  referees  in  the 
city  and  county  of  Philadelphia,  and  some  of  the  other  counties,  and  this 
complaint  arose  just  because  the  patronage  of  the  court,  like  the  patronage 
of  the  Governor,  was  not  distributed  in  the  right  channels.  Well  sir, 
was  there  no  complaint  in  relation  to  the  Legislature  ?  Was  *there  no 
corruption  charged  in  regard  to  them,  and  no  necessity  urged  of  limiting 
them,  and  preventing  them  from  exercising  certain  dangerous  powers ;  was 
not  that  a  most  fruitful  theme  for  gentlemen  who  were  in  favor  of  reform, 
and  was  not  complaint  made  long  and  lond  in  relation  to  it?  He  there- 
fore did  not  agree  as  to  the  existence  of  the  fact,  that  the  judiciary  was  a 
subject  of  greater  complaint,  than  any  other  department  of  your  govern- 
ment. He  believed  there  was  less,  infinitely  less,  evil  sustained  from  the 
mal-administration  of  the  law,  than  the  abuse  of  Executive  patronage,  or 
improper  legislation.  Is  it  a  fact,  as  stated  by  the  gentleman  from  Lu- 
zerne, that  your  Governor  and  Legislature  have  more  of  the  affections  of 
the  people  than  your  judiciary  ?  Sir,  is  not  the  appoinment  of  a  good 
man,  as  judge,  hailed  throughout  the  country  as  a  blessing  to  the  people? 
Do  not  the  people  look  to  the  judiciary,  as  the  safe  guard  to  shield  them 
from  oppression,  and  secure  them  in  the  possession  of  life,  liberty  and  pro- 
perty ;  and  have  you  ever  known  an  instance  in  which  they  did  not  cling 
to  a  judge,  who  ably  discharged  his  duties  through  life,  and  cherished  his 
memory,  when  he  was  gone  ?  He  admitted  that  no  system  could  be  per- 
fect— he  did  not  look  for  any  thing  which  would  be  perfect,  this  side  of 
the  grave.  Why  sir,  is  any  Constitution  necessary,  if  every  thing  is  to 
be  trusted  to  the  popular  voice  ?  Why  have  we  any  Constitution  at  all? 
Why,  just  because  it  is  a  confession  that  man  is  not  to  be  trusted,  at  all 
times,  with  his  own  government.  The  very  fact  that  we  are  here  assem- 
bled in  Convention,  to  put  a  biidle  on  the  people,  to  save  the  people 
from  themselves,  is  a  confession  that  man  is  not  at  all  times  to  be  trusted 
even  with  his  own  government ;  and,  from  the  fact  that  representatives 
are  men  sometimes  not  to  be  trusted,  it  is  necessary  to  bind  them  by  this 
power,  in  their  representative  capacity,  to  prevent  them  from  doing  a 
wrong  to  the  people.  It  is  a  solecism  of  the  first  order,  that  we  have 
been  brought  here  for  our  supposed  wisdom,  to  bind  the  rest  of  our  fellow 
beings  who  sent  us  here,  from  committing  injustice  on  themselves.  It 
was  necessary,  in  our  free  governments,  to  have  these  checks  in  our  Con- 
stitution, because  of  the  fallibility  of  human  nature ;  and  sir,  although  ^ 
the  virtue,  intelligence  and  patriotism  of  the  people,  are  all  beautiful 
themes  to  descant  upon,  and  things  which  we  alUook  to,  wish  for,  andhope, 
do  exist,  yet  every  meeting  of  a  Legislature,  every  meeting  of  a  court,  or 
meeting  of  a  body  similar  to  this  Convention,  was  a  commentary  upon 
it,  which  showed  that  it  did  not  always  hold  good  in  practice.  This 
matter  of  having  the  will  of  the  community  to  govern  on  all  occasions^ 
was  a  doctrine  which  was  not  founded  upon  proper  principles.  Whea 
our  courts  are  brought  into  contact  with  some  great  excitement  or  agita- 
tion, they  were,  less  likely  to  decide  causes  properly,  and  without  preju- 
dice, than  if  such  excitement  did  not  exist.  This  he  held  to  be  a  rule 
'without  an  exception,  and  provision  is  made  in  the  statute  books  for 
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changing  the  venue,  and  trying  such  causes  out  of  the  county,  in  which 
such  excitement  exists.  This  is  a  protection  to  the  party  to  be  triedr 
from  the  improper  influences  of  this  excitement,  and  prejudice,  which 
may  exist  in  the  minds  of  the  public.  Do  not  all  gentlemen  know  the 
efl^ect  of  prejudice  upon  the  human  mind  ?  Do  not  all  know  that  the  most 
pure  and  virtuous  men,  cannot  always  rise  superior  to  it  ?  Do  not  all 
feel,  in  their  daily  intercourse,  that  the  best  actions  may  be  perverted  by 
prejudice — the  purest  motives  may  be  maligned,  the  best  intentions  doubt- 
ed, and  men,  who  were  deserving  of  praise,  made  subjects  of  condemna- 
tions? He  said  this,  witli  the  most  perfect  respect  for  the  people,  and  a 
popular  government.  As  he  had  heretofore  said  in  this  body,  he  would 
now  say,  that  no  man  would  bow,  with  more  perfect  submission,  to  a 
majority  of  the  people,  than  himself,  but  he  would  also  say,  that  the  mass 
of  mankind  were  fallible  as  individuals,  as  every  one  admitted,  and,  be- 
cause individuals  are  not  infallible,  you  cannot  expect  communities  to  be 
so.  Men,  in  the  heat  of  passion,  do  things,  that  they  condemn,  in  their 
cooler  moments ;  so,  with  masses  of  men,  it  is  the  same  thing;  and  it  was 
his  ardent  desire,  that  we  might  be  enabled  to  transmit  to  our  posterity,  as 
sacred,  independence  as  our  fathers  transmittted  to  us.  He  trusted  that, 
if  we  changed  the  nature  of  the  tenure  of  our  judiciary,  that  we  would 
provide  an  equivalent,  which  w^ould  command  the  best  members  of  soci- 
ety, to  fill  the  bench  of  your  courts.  He  feared  that  no  amount  of  sala- 
ry which  we  might  fix,  would  accomplish  this,  but  he  did  fear  that,  unless, 
in  some  measure,  this  evil  was  remedied  by  an  increase  in  the  salaries  of 
our  judges,  the  independence  of  your  judiciary  was  gone  forever,  and 
the  liberties  of  your  citizens  would  not  be  safe. 

Mr.  Chairman,  I  have  occupied  more  of  the  time  of  the  committee, 
valuable  as  I  know  it  to  be,  than  I  had  intended  to  have  done ;  and  I 
conclude  my  observations  by  bringing  to  the  notice  of  the  committee,  the 
amendment  which  I  shall  propose  at  some  future  stage  of  our  proceedings. 
I  do  not  offer  it  now,  because  it  might  embarrass  the  question,  or  interfere 
with  the  course  of  argument  of  some  gentlemen,  who  may  desire  to 
discuss  at  length  the  broad  principle  here  involved.  I  merely  now, 
therefore,  bring  it  into  view,  as  an  amendment  which  I  intend  hereaAerto 
offer  to  the  section  now  under  consideration  before  the  committee.  I 
will  then  ask  the  secretary  to  read  it. 

The  amendment  was  accordingly  read,  and  is  as  follows  : 

Amendments — strike  out  from  fees  in  15th  line  to  **or"  in  16th« 
Line  17,  between  the  words  Commonwealth  and  provided,  insert  these 
words  :  **  Provided  that  the  salary  of  the  chief  justice  shall  not  be  less 
than  thirty-five  hundred  dollars  ;  the  salaries  of  the  Justices  of  the 
supreme  court  not  less  than  three  thousand  dollars,  nor  the  salaries  of  the 
presidents  of  districts  or  other  law  judges  less  than  two  thousand  dollars, 
per  annum." 

Line  18  and  19,  strike  out  the  words  shall  **by  and  with  the  advice 
and  consent  of  the  Senate." 

Line  19,  strike  out  **  one  of"  and  in  lines  22  to  22,  strike  out  all  frdm 
"court"  to  ''for." 

Thus,  continued  Mr.  P.  striking  out  the  rotating  principle,  which  the 
delegate  from  the  county  of  Luzerne,  (Mr.  Woodward)  proposes  to  liave,. 
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and  having  the  judges  in  commission  for  ten  years  to  come ;  and  then,  at 
the  end  of  the  section,  the  following  words  : 

Add  to  the  end  of  the  section,  **  and  the  presidents  of  districts  and 
other  law  judges  now  in  commission  shall  continue  to  hold  and  exercise 
their  respective  offices  for  the  terra  of  years,  from  and  after  the  rati^- 
cation  of  this  Constitution,  if  they  shall  so  long  behave  themselves  well, 
as  if  no  amendment  had  been  made  in  the  Constitution." 

Or  probably,  continued  Mr.  P.  gentlemen  would  prefer  the  following 
instead  of  this  section  ;  although  I  should  prefer  the  one  that  has  been 
already  read  : 

*'  The  commissions  of  the  president,  and  other  judges,  learned  in  the 
law,  now  in  commission,  who  shall  then  have  been  ten  years  or  more  in 
office,  shall  expire  on  the  1st  day  of  July,  1840,  and  of  those  who  shall 
not  then  have  been  so  long  in  commission,  at  the  expiration  of  ten  years 
from  their  respective  appointments." 

I  have  said  that  I  do  not  intend  to  offer  these  amendments  at  the  present 
time.  I  merely  wish  to  bring  them  into  the  view  of  the  Convention,  in 
order  that  gentlemen  may  have  an  opportunity  to  reflect  upon  them,  and 
to  see  how  far  thev  are  entitled  to  their  consideration  and  favor. 

In  concluding  these  remarks,  permit  me  to  say,  Mr.  Chairman,  that  we 
have  received,  as  a  most  precious  inheritance  from  our  fathers,  a  Consti- 
tution, under  which  the  government  of  our  country  has  been  well  and 
judiciously  administered,  with  as  few  exceptions,  I  believe,  as  have  ever 
occurred  in  the  administration  of  any  government  on  earth.  Sir,  the 
Government  of  the  Commonwealth  of  Pennsylvania,  has  respected  the 
rights  of  her  citizens,  has  given  security  to  their  persons,  and  protection 
to  their  property  ;  and  has  secured  to  herself  the  respect,  the  confidence, 
and  the  admiration  of  every  other  State  in  the  Union.  I  ask  gentlemen, 
members  of  this  body,  to  ponder  these  things  well ;  to  think  well  what 
they  are  about  to  do — to  reflect,  solemnly  to  reflect,  before  they  destroy 
a  system  such  as  this,  or  before  they  substitute  for  it  one  which,  in  our 
experience  at  least,  has  not  been  attended  by  the  same  beneficial  results. 
I  cannot  conclude  better,  than  by  calling  to  the  recollection  of  the 
committee,  the  charge  given  by  one  of  our  own  citizens  to  his  countrymen 
in  relation  to  the  value  of  the  liberties  they  enjoyed  : 

"  Contemplate  well ;  and  if  perchance  thy  home 

<'  Salute  thee  with  a  father's  honored  name, 

•*  Go  call  thy  sons — instruct  them  what  a  debt 

"  They  owe  their  ancestors,  and  make  them  swear 

"  To  pay  it  by  transmitting  down  entire 

"  Those  sacred  rights,  to  which  themselves  were  bom." 

Mr.  Merrill,  of  Union,  said  that  the  question  now  before  the 
committee  was,  as  to  the  best  tenure  of  office,  for  the  judges  in  this 
Commonwealth ;  that  was,  as  to  tlie  Lest  tenure  of  office  as  regarded  the 
interests  of  the  people  ;  because  he  threw  out  of  this  discussion  entirely 
every  thing  that  related  to  the  interest  of  the  incumbent,  except  so  far  as 
that  interest  might  induce  abler  or  better  men  to  accept  such  offices.  He 
should  base  his  argument  alone  on  the  interests  of  the  people.  What 
was  the  best  tenure,  for  the  interests  of  the  people  ?  And,  before  he 
proceeded  in  his  argument,  he  would  beg  to  inquire,  for  a  moment,  how 
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far  the  people  were  interested  in  the  individuals  who  should  hold  judicial 
offices  in  the  State  of  Pennsylvania?  There  were  five  Judges  in 
the  supreme  court  of  the  State  ;  there  were  five  district  judges — ^and  the 
judges  of  the  nineteen  districts  of  Pennsylvania,  and  the  associate  Judges 
of  the  city  and  county  of  Philadelphia ;  making  a  total  of  thirty-one 
Judges,  all  of  whom  were  required  to  be  learned  in  the  law.  Thus  about 
two  men,  out  of  every  liundred  thousand  in  the  State  of  Pennsylvania,  were 
judges,  and  \vere  tlic  individuals  on  whom  the  amendment  now  before 
the  committee  was  intended  to  operate.  The  interests  of  those  judges, 
then,  was  the  minimum,  as  compnrod  with  the  interests  of  the  great  mass 
of  the  people  of  Pennsylvania  ;  and,  consequently,  their  personal  interests 
could  not  be  regarded  at  all,  when  put  in  the  scale  with  those  of  the  great 
mass  for  whom  thoy  acted.  Not  more  tlian  one  man  in  fifty  of  those 
who  constituted  the  bar  of  Pennsylvania  could  hope  to  rise  to  judicial 
preferment ;  but  suppose  tliat  the  number  were  greater,  how  could  it 
affect  the  whole  body  of  the  bar,  much  less  the  people  of  the  Common- 
wealth, which  of  those  fifty  sho\dd  be  the  man  ?  It  was  a  matter  of  no 
importance,  as  reirardcd  the  interests  of  the  incumbent,  on  another  ground 
also.  If  a  man  accepted  a  judicial  oflice  for  a  limited  period — say,  for 
example,  for  a  year  or  a  month,  and  should  not  be  reappointed  to  it  at 
the  expiration  t^f  that  period,  he  had  no  cause  of  complaint ;  because  he 
accepted  tlie  office,  with  a  full  knowledge  of  the  terms  on  which  he  look 
it,  he  had  no  cause  to  complain  if,  by  the  operation  of  the  principles  on 
which  a  republican  povernnicnt  was  founded,  he  should  not  be  reappointed 
to  that  office,  when  his  tenure  of  service  had  expired.  It  was  then 
obviously  for  the  interest  of  the  pcoj/le  of  Pennsylvania,  that  this  change 
should  be  made. 

'\^']:nt,  said  Mr.  M.  are  tlic  qii:ilii:os  which  are  necessary  to  consthutc 
a  jiiLiiciary,  and  whicli  arc  most  iiM'i'ul  to  ihe  pe"j)le  ?     'J'hosc  qualities 
undou!i;(;div    arc,  nood  r.aiiir.'.l  lalents,  {-ound  roninion  sense,  practical 
skill,  till  rouuh  kpal  acquirement,  ::nd  :iii  ahir-olute  indepciulence  of  all 
external  or  iniprojjer  infliirnets.     Kvrry  \\\\\\\  who  i*<  acquainted  with  the 
dulie^j  pnd  the  rt.<poMMhililies  of  a   jiidtre,  knows  tlial  all  llie  qualities  1 
have  cniiriicratc;!  r-rc  es-^fiilii'.lly  rejiui.-iie  to  hiin.     lienuisl  be  impaitia), 
able,  lcai!;od,   and    free  evi  n    fiom    the   suspicion    of   partiality.      Will 
all  tlit.^e  qnalificatioiis  nr  ke  a  judyyc,  sndi  :iv;  is  required  by  the  great 
interests  of  liie  people  of  l'Opinsvlv:'iii:i  ?     I  li-lieve  thev  will.    1  believe, 
JMr.  ChaiinKin,  ihat  iliere  is  no  di  ficieucv  of  ihcse  (inalilieations  in  our 
otale  ;  and  ilie  qiici-tion  then  conu.  s  r.j)  for  derision,  if  tiicse  qualifications 
an*  esseiili:^liy  necessary  to  iliC  cliiirar  Icr  of  a  just  and  an  honest  judge, 
what  tenure  of  eflice  i^  most  likely  to  secnn.'  the  services  of  a  man  who 
posscs.-es  such  (iunlincpiions  f     IJecause,  lookinjj  to  the   interests  of  the 
whole  puhlic,  and  looking,  more  especially,  to  the  interest  of  the  thousand 
suitors    who    crowd  uj)on  ciKirls  of  justice,  tliese  qujilificationa  are  all 
important  to  the  due  aciniinistration  of  jnstice  :  and  the  due  administra- 
tion of  justice,  we  all  adinii,  is  of  the  most  viial  inii)ortanee  to  the  existence 
of  our  rc])ubliean  institution.-.     A  jiuhjc  liicn  sliould  be  impartial  ;  there 
should  be  no  ••round  for  alirihutiuur  to  liiin  a  had  or  a  partial  motive. 
Every  man  knows  that  ^^hen  there  can  he  found,  even  bv  imajrination,  a 
reason  wherefore  a  jud^e  should  l>e  partial,  that  the  charge  of  partiality 
M'ill  i^cver  fail,  in  such  a  ci'se,  to  be  !)roui^ht  ajainst  him ;  for  every  man 
who  brings  his  cause  into  a  court  of  justice  for  trial,  supposes  that  it  is  to 
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be  tried,  on  the  meiits  and  on  the  justice  of  the  cause  itself,  and  he  never 
doubts  that  the  merits  and  justice  of  the  case  are  on  his  side. 

This  being  the  case,  Mr.  Chairman,  the  first  moral  power  of  a  judicia- 
ry lies  in  the  belief,  in  the  confidence  on  the  part  of  the  people  that  a 
judge  will  do  his  duty,  between  man  and  man,  in  a  faithful  and  an  up- 
right way.  The  judge  may  be  honest — he  may  be  impartial — he  may 
be  learned — he  may  be  practically  free  from  all  bias  and  all  prejudice— 
and  yet  the  people  may  impute  improper  and  sinister  motives  to  him, 
even  for  just  and  honest  decisions.  This  is  a  greatevil  every  where,  but 
a  greater  evil  here,  I  believe,  than  in  any  other  country.  We  should  do 
all  in  our  power  to  obviate  it ;  we  should  have  no  assignable  motive  of 
interest  lor  a  judge  to  do  M'rong.  The  rules  of  law  are  the  result  of  pub- 
lic opinion,  not  of  one  age  only — but  of  a  long  succession  of  years. 
They  are  formed  by  the  super-added  wisdom  and  experience  of  gener- 
ation after  generation  ;  and  they  continue  after  the  interests  of  the  parties, 
and  the  parties  themselves  have  passed  away.  We  ought  then,  Mr. 
Chairman,  to  have  such  a  tenure  of  office,  as  will  take  away  every  possi- 
ble opportunity  to  impute  bad  motive  to  a  judge ;  we  ought  to  have  such 
a  tenure,  as  shall  give  no  ground  for  a  belief,  no,  nor  even  for  a  suspicion, 
on  the  part  of  the  people,  that  the  law  will  be  violated  in  their  case ;  and 
this  is  one  main  ground  of  argument  I  have  assumed,  in  relation  to  the 
tenure  of  offiee,  which  I  am  now  about  to  advocate.  When  a  man  sees 
that  a  judge  cannot  be  affected,  either  in  one  way  or  another,  by  the  de- 
cision to  be  given  in  his  case,  he  may  readily  believe  that  that  decision  is 
the  result  of  a  conscientious  and  honorable  motive  ;  but  when  he  sees, 
or  thinks  he  can  see,  that  a  judge  is  to  be  affected,  directly  or  indirectly, 
by  this  or  any  other  decision,  the  chances  are  ten  to  one  that  he  will  make 
the  imputation. 

Thus  we  see,  Mr.  Chairman,  that  the  stability  of  the  law  is  a  matter 
of  vast  importance — not  to  the  judges — not  to  the  members  of  the  bar-^ 
but  to  suitors,  to  those  whose  cases  must  abide  the  judgment  of  those 
laws  ;  for  a  changing  law  is,  and  always  has  been,  a  snare  of  the  ignorant 
and  unwary.  The  preservation,  then,  of  the  rules  of  law  is  necessary  to 
the  judiciary;  and,  to  accomplish  this  object,  it  is  necessary  to  make  the 
tenure  of  our  judicial  offices  as  permanent  as  possible.  By  this  term 
permanent,  I  mean  only  to  say  that  it  is  our  duty  to  make  the  tenure  of 
office  as  permanent  as  we  can,  consistently  with  the  spirit  of  our  other  in- 
stitutions ;  and  consislently  with  tlie  great  interests  of  the  people  ;  that  is 
to  say,  every  principle  in  our  Constitution  should  be  so  adapted  to 
every  other  principle,  as  to  guard  against  the  possibility  of  the  one  frus- 
trating the  other.  But  it  is,  and  always  must  be,  a  leading  object  in  the 
formation  of  a  fundamental  law,  that  the  rules  of  property — I  mean  the 
rules  by  which  property  is  to  be  preserved — should  be  kept  as  steady  and 
uniform  as  the  nature  of  things  will  admit.  This  desirable  object  can 
best  be  accomplished  by  steadiness  in  the  administrators  of  the  law.  In 
addition  to  all  this,  Mr.  Chairman,  experience  and  practice  are  as  ne- 
cessary to  make  a  judge,  as  they  are  to  render  other  persons  in  any  other 
pursuit  of  life,  fit  for  the  duties  of  their  particular  avocation.  Of  this 
fact  there  can  be  no  doubt ;  for  a  man  may  be  a  good  lawyer — he  may  be 
an  able  advocate — and  yet,  when  he  goes  upon  the  bench,  he  may  make 
avery  disreputable  judge.  It  requires  time  to  accommodate  a  man's  mind 
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to  judicial  accuracy ;  because  a  judicial  station  requires  a  peculiar  kind  of 
cultiration  of  the  intellect.  Thus,  a  man  who  possesses  talents,  learning  and 
impartiality,  may  yet,  when  placed  upon  the  bench,  have  his  whole  duty 
to  learn — for  the  simple  reason  I  have  stated,  namely,  that  the  intellectur 
al  cultivation  required  by  a  lawyer,  and  the  intellectual  cultivation  requir- 
ed by  a  judge,  are  two  distinct  matters.  A  lawyer,  for  example,  may 
take  either  side  of  a  case,  as  he  may  happen  to  be  retained  by  one  party 
or  the  other.  The  judge,  on  the  contrary,  must  listen  to  the  arguments 
which  may  be  advanced  on  both  sides  of  the  question,  and  must  come 
to  a  fair  decision  on  the  whole.  To  enable  a  man  to  do  this,  practice, 
skill,  and  a  command  of  his  faculties,  which  is  not  always  to  be  found,  are 
requisite.  Such  qualities  combined,  are  not  always  to  be  found  even  in 
eminent  advocates  ,  and  yet,  without  such  qualities,  that  uniformity  in  the 
law,  which  is  so  important  a  matter  to  the  people,  cannot  be  secured.  Men 
come  to  the  bench  with  a  disposition  to  give  undue  weight  to  different 
maxims  ;  their  course  of  practice  has  warped  their  judgment,  and 
almost  every  man,  when  he  first  takes  his  seat  on  the  bench,  thinks  that 
some  things  either  are,  or  ought  to  be  law,  which  have  not  been  so  deci- 
ded. You  can  do  nothing  better  for  the  profession  of  the  law — ^for  it  is  a 
money  making  as  well  as  an  honorable  profession — but  if  money  alone 
is  concerned,  I  say  you  can  do  nothing  better  for  the  professors  of  the 
law  than  to  render  the  law  uncertain  ;  and,  by  these  means,  make  it  ne- 
cessary for  a  man  who  has  been  compelled  to  commence  a  suit,  to  go  to 
the  ultimate  tribunal,  before  his  cause  can  be  finally  and  rightly  decided. 

But  I  have  said,  Mr.  Chairman,  that  a  judge  comes  on  to  the  bench 
with  a  disposition  to  give  undue  weight  to  difierent  maxims,  and  that  al- 
most every  man,  when  first  elevated  to  that  office,  thinks  that  some  things 
either  are,  or  ought  to  be  law,  which  have  not  been  so  decided.  This, 
of  course,  is  very  much  calculated  to  give  a  bias  to  the  mind.  A  mam, 
for  instance,  who  has  been  in  the  habit  of  searching  out  a  fraud — the 
mere  suspicion  of  a  fraud  is  enough  for  him,  and  he  would  be  willing  to 
convict  accordingly ;  whilst  another  man,  to  whom  such  a  habit  is  not 
familiar,  will  be  apt  to  make  careful  inquiry,  and  to  be  very  slow  in  con- 
victing. Men  thus  come  on  to  the  bench,  with  their  habits  of  mind  form- 
ed  and  settled,  and  in  such  a  way  as  is  not  calculated  to  make  them  good 
judges.  It  takes  time  to  make  them  so.  Their  old  habits  must  be  put 
aside,  and  new  habits  must  be  formed ;  all  of  which  is  a  work  of  time. 

But  as  to  this  subject  of  changes  in  the  law,  we  have  had,  Mr.  Chair- 
man, some  experience.  Reference  has  been  made  to  the  state  of  Ver^ 
mont.  In  that  state,  a  change  takes  place  in  the  judiciary  every  year; 
and,  the  natural  consequence  is  that,  as  parti  >s  change  from  time  to  time, 
the  laws  of  the  state  change.  Thus,  for  example,  a  man  may  be  hanged 
one  year,  under  a  law,  which  the  judge,  in  the  very  next  year,  may  pro- 
nounce unconstitutional ;  such  a  case  has  occurred.  The  judges  of  the 
state  of  Vermont,  and  the  laws  of  the  state  of  Vermont,  did  change  four 
times  in  four  years.  One  judge  declares  a  certain  law  to  be  constitution- 
al, while  another  judge  declares  it  to  be  unconstitutional*— and  each  new 
set  of  judges  that  come  in,  put  down  the  laws  which  another  set  of  jadges 
have  set  up. 

But,  Mr.  Chairman,  the  state  of  Ohio  has  also  been  alluded  to.     I  have 
in  my  possession  a  letter  written  by  a  gentleman  who  stands  as  high  in 


PENNSYLVANIA  CONVENTION,  1837.  363 

character  and  reputation  as  any  man  in  the  city  of  Cincinnati,  in  relation 
to  certain  parts  of  the  laws  of  that  state — shewing  how  they  have  chang- 
ed— and  how  the  interests  and  the  rights  of  suitors  have  been  affected 
thereby ;  and  affected  in  many  instances,  even  to  their  utter  ruin.  Pro- 
perty, which  under  one  construction  of  a  law,  belonged  to  one  man,  under 
another  construction  of  the  same  law,  has  become  the  property  of  another 
man.  There,  the  judges  are  temporary ;  they  are  appoidted  for  a  term  of 
seven  years.  They  are  appointed  to  carry  out,  as  it  is  said,  public  opin- 
ion ;  and,  in  obedience  to  that  opinion,  they  are  appointed  for  seven  years. 
Upon  these  grounds,  Mr.  Chairman,  it  seems  to  me  clear,  as  a  mat- 
ter of  policy,  that  a  longer  tenure  of  office,  with  the  condition  of  good 
behaviour,  would  be  the  much  more  preferable  tenure  for  the  interests  of 
the  people.  I  speak  not  now  with  any  reference  to  party  considerations 
or  party  views.  I  speak,  as  I  do  not  doubt  every  gentleman  here  speaks, 
of  what  I  believe  is  best  calculated  to  promote  the  true  interests  of  the 
people.  Believing  as  I  do  then,  that  if  the  condition  of  the  good  beha- 
viour tenure  is  not  now  sufficiently  enforced,  it  can  be  so  enforced,  be- 
yond any  reasonable  doubt  and  in  a  manner  which  is  above  all  exception, 
I  am  in  favor  of  the  retention  of  that  tenure  as  being  best  calculated  to 
promote  the  interests  of  the  people. 

But  I  propose  now,  Mr.  Chairman,  to  show  that  this  tenure  is  on  the 
popular  side — that  it  is  on  the  side  of  popular  rights — and  that  it  has 
been  the  side  of  popular  rights  in  the  state  of  Pennsylvania,  from  the 
first  settlement  of  the  colony  up  to  this  day,  and  I  believe,  sir,  that  I  can 
establish  this  fact  in  a  manner  not  to  be  controverted.  How  does  this 
question  arise,  and  what  is  its  history  ?  It  does  not  arise  from  any  dis- 
putes between  individuals.  It  did  not,  even  in  England,  arise  in  that 
way.  It  arose  from  a  dispute  with  the  government — a  dispute  between 
those  who  appointed  the  judge,  and  those  who  were  oppressed  by  the 
decisions  of  those  judges.  And  so  it  has  always  been.  In  England  the 
judges  were  to  be  independent  of  the  appointing  power ;  and  all  we  ask 
here  is  that  our  judges  may  be  independent  also;  that  is  to  say,  indepen- 
dent, in  reference  to  every  thing  but  their  conduct.  And  the  question  is 
not,  such  as  the  gentleman  from  Luzerne  has  stated  it  to  be — namely,  a 
question  between  good  behaviour  and  some  other  tenure  ;  for,  in  effect, 
the  very  tenure  which  he  proposes  is  a  tenure  of  good  behaviour.  It 
must  be  so,  although  such  are  not  the  words  of  his  amendment ;  because 
he  surely  would  not  have  a  judge  that  did  not  behave  himself  well.  It 
is  then,  in  every  essential  particular,  a  good  behaviour  tenure.  It  is  a 
tenure  of  office  from  which  no  man  can  remove  a  judge,  merely  of  his 
own  free  will,  and  the  tenure  is,  in  part,  a  tenure  for  the  will  of  the  ap- 
pointee— and  not  of  the  appointing  power.  What  were  the  words  for- 
merly used  in  the  commissions  issued  on  the  appointment  of  judges? 
They  were  **  until  our  farther  will  and  pleasure  shall  be  known."  Now, 
by  this  tenure  of  fo-,r  or  six  years,  you  are  about  to  act  nearly  on  the 
same  principle. 

You  do  not  appoint  a  man,  because  he  has  behaved  well  before — and 
you  do  not  turn  him  out  because  he  has  behaved  ill  before.  It  is  an  ex- 
ercise of  will  alone  on  the  part  of  the  appointing  power,  and  once  in  the 
space  of  erery  seven  or  ten  years  there  comes  a  time  when  the  judge 
must  hold  his  tenure  at  the  will  of  somebody  or  other.     Of  this  point 
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there  can  be  no  argument,  I  contend  then,  Mr.  Chairman,  that  the 
question  is  not  between  n  tenure  for  a  limited  term  and  a  tenure  for  an 
indefinite  terra.  The  question  is  simply  this — on  the  one  side,  "we  say 
that  the  longer  a  judge  behaves  himself  well,  the  better  we  like  him,  and 
the  more  disposed  we  are  to  retain  his  services ;  whilst,  on  the  other  side, 
it  is  said,  we  wish  him  to  behave  himself  well  during  the  period  for 
which  he  may  be  appointed.  The  difference,  then,  is  between  the  ten- 
ure of  good  behaviour  and  a  tenure  at  will ;  which  tenure  at  will  is  to  be 
exercised  or  changed  once  in  every  seven  or  ten  years.  Let  nie  ask, 
whether  this  is,  or  is  not,  a  popular  doctrine  ?  Is  it,  or  is  it  not  a  doc- 
trine favorable  to  the  rights  of  the  people?  It  has  been  admitted  that 
the  introduction  of  the  good  behaviour  tenure  is  proper,  in  the  Consti- 
tution of  the  United  States.  And  for  this  very  singular  reason ;  that 
a  judge  exercises  political  power.  Why,  sir,  if  a  judge  possesses 
political  power,  he  is  the  better  able  to  defend  himself;  and,  having  no 
political  power  here,  the  argument  on  all  these  grounds  is  in  our  favor. 
Where  political  power  rests  with  judges,  they  can  the  better  afford  to  be 
turned  out.  The  people,  therefore,  ought  to  have  the  judges  indepen- 
dent ;  and  this  independence  has  always  been  the  first  rise  of  liberty. 

In  England,  it  is  now,  I  believe,  about  six  hundred  years  since  the 
judges  became  stationary ;  that  is  to  say,  the  judges  were  first  separated 
in  some  degree  from  executive  power — for,  in  all  Europe,  and  in  all  the 
feudal  governments,  the  judiciary  formed  a  part  of  the  executive  power. 
Till  within  some  two  hundred  and  fifty  years,  the  judiciary  has  been  a 
part  of  the  executive  power.  It  has  been  so,  in  every  part  where  the 
feudal  system  was  in  operation.  On  the  other  hand,  the  ancient  repub- 
lics made  the  judiciary  a  part  of  the  legislative  power.  For,  strange  as 
it  may  seem,  it  never  occurred  to  them,  in  those  days,  that  there  could  be 
a  third  independent  branch  of  the  government,  competent  to  secure  to 
the  people  the  rights  and  liberties,  against  the  over-ruling  or  arbitrary 
power  of  either,  or  both,  of  the  other  branches.  And  this  was  the  great 
rock  upon  which  all  these  ancient  republics  have  been  wrecked.  The 
judges  in  England,  till  within  a  period  of  a  little  more  than  one  hundred 
years  ago,  were  appointed  to  hold  their  ollice  during  the  will  of  the 
king.  So  we  are  informed  by  Blackstone.  Another  writer,  on  the 
same  subject,  speaks  of  it  in  another  way,  although  there  seems  to  have 
been  some  doubt  as  to  how  far  the  commissions  of  the  judges  ran  in  that 
way.  The  terms  of  the  commission,  however,  are  not  very  material 
to  the  issue  ;  for  inasmuch  as  the  king  alone  decided  whether  the  con- 
duct of  the  judge  was  good  or  bad,  the  king  was,  of  course,  the  only 
power  which  could  supercede  him  in  his  commission  ;  and  although  the 
tenure  was,  in  terms,  during  good  behaviour,  yet  it  could  answer  but  litde 
purpose,  in  the  face  of  the  power  at  that  time  possessed  by  the  king  over 
the  commissions  of  the  judges. 

In  what  does  this  tenure  of  good  behaviour  derive  its  origin  ?  From 
the  attempts  made  by  the  King  of  England  to  evade  the  rights  of  the 
people.  The  courts,  yes,  sir,  and  the  juries  also,  were,  until  a  short 
time  before  this  question  was  settled  in  the  State  of  Pennsylvania, 
equally  dependent  on  the  crown.  The  trial  by  jury,  so  far  from  being, 
as  it  was  designed  to  be,  impartial  and  free-— >was  often  a  mere  fprm — 
an  idle  ceremony — a  net  spread  to  entrap  the  unwary  and  the  ignorant. 
In  the  year  1620,  Lord  Bacon  wa^  appointed  Chancellor  of  England, 
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and  we  find  that,  upon  his  appointment— or,  rather,  previous  to  his 
appointment  to  office — he  gave  a  promise  in  writing  to  do  whatsoever 
he  might  be  ordered  to  do ;  and  he  made  this  promise,  in  order  that  he 
might  obtain  money,  because  his  office  was  temporary.  Such,  Mr. 
Chairman,  was  the  character  of  the  judges  appointed  by  these  kings. 
They  were  appointed,  not  for  the  purpose  of  exercising  their  own  discre- 
tion— not  for  the  purpose  of  deciding  justly  between  man  and  man — not 
for  the  purpose  of  administering  the  laws  of  the  land  without  fear,  or 
favor,  or  hope  of  reward — but  for  the  purpose  of  carrying  out  the  arbi- 
trary will  of  the  king,  whatever  the  nature  or  direction  of  that  will 
might  be.  They  were  appointed  for  the  purpose  of  ministering  to  the 
partialities  and  the  prejudices  of  the  man  at  whose  hands  they  received 
their  appointment ;  they  were  the  mere  instruments,  appointed  to  execute 
the  vengeance  of  the  monarch,  upon  the  man  on  whom  his  displeasure 
or  his  prejudice  might  happen  to  fall. 

But  there  was  another  great  question  arose  in  the  year  1637.     It  was 
called  in   England  the   case  of  the  ship   money.     Let  us   look,  for  a 
moment,  at  the  history  of  that  case.     Before  the  king  levied  the  ship 
money,  he  applied  to  the  twelve  judges  to  know  what  the  law  was ;  and, 
in  the  first  instance,  he  submitted  to  them  two  questions.     The  first  of 
these  questions  was,  can  the  King  collect  ship  money  from  all  persons 
in  his  dominions,  when  it  is  necessary  to  do  so  ?     And  the  second  ques- 
tion was,  is  the  king  alone  the  judge  of  that  necessity  ?     The  whole  of 
the  twelve  judges  signed  a  paper,  answering,  affirmatively,  that  the  king 
could  do  these  things.     But  how  did    the  king  obtain  this  document? 
Why,  he  removed  from  the  bench  four  of  the  judges  who  refused  to  sign 
the  paper,  and  he  supplied  their  places  with  four  other  men,  who  were 
willing  to  become  his  supple  instruments  and  tools  ;  and  thus,  at  last,  he 
succeeded  in  procuring  the  signatures  of  the  twelve  judges  to  a  paper 
declaring  the  law   to  be,  first,  that  the  king  could  collect  ship  money 
from  all  people,  and  to  any  extent,  when  necessary ;  and  secondly,  that 
the  king  alone  was  the  judge  of  the  necessity  of  such  a  tax.     This  event 
occurred  two  hundred  years   ago.     Let  us  turn  our  attention  for  an 
instant,  to  the  great  changes  which  have  been  wrought  in  the  opinions 
of  mankind,  in  the  space  of  two  hundred  years,  and  let  us  see  how  near 
to  the  present  times  these  arbitrary  principles  have  been  handed  down. 
Let  us  see  how  short  a  time  it  is,  since  the  world  began  to  entertain  a 
serious  thought  as  to  the  enjoyment  of  human  liberty.     After  the  period 
to  which  I  have  referred,  there  came  up  a  number  of  state  trials  in  Eng- 
land ;  and  among  them,  there  were  some  of  very  great  importance.     I 
will  refer  to  one  in  particular,  which  took  place  in  the  year  1681.     I 
allude  to  the  case  of  Shaftsbury,  in  which  the  court,  in  order  to  ensure 
the  finding  of  a  bill,  compelled  the  grand  jury  to  stay  in  court,  and  to 
examine  the  witnesses  in  its  own  presence.     For  fear  that  the  evidence 
might  not  be  sufficient,  or  for  fear  that  the  witnesses  might  tell  the  whole 
truth,  the  court  compelled  that  grand  jury  to  find  a  bill  before  the  court» 
and  when  one  of  the  jurors  wished  to  ask  one  of  the  witnesses  the 
question,  whether  he  had  been  convicted  of  felony  and  had  been  par- 
doned, the  court  refused  to  allow  the  question  to  be  put     And  what  was 
this,  Mr.  Chairman,  but  a  gross  and  outrageous  violation  of  the  rights  of 
the  people?     And  so  it  was  understood  and  believed  to  be  at  the  time  it 
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occurred.     And  all  this  was  a  strife  between  an  absolute  monarchy  (not 
even  then  unresisted)  and  the  spirit  of  freedom. 

But,  sir,  we  need  not  stop  here.  Let  us  look  a  little  farther.  I  refer 
to  the  particulars  of  the  trial  of  Russell,  which  took  place  in  the  year 
1683 ;  being  the  same  year  in  which  William  Penn  granted  a  form  of 
government  to  the  then  colony  of  Pennsylvania.  Look  at  that  case  for 
a  moment,  and  see  how  the  judges  acted  their  parts  in  that  matter.  He 
was  allowed  only  the  period  of  less  than  two  weeks  to  prepare  himself 
for  trial.  He  was  allowed  no  counsel  to  aid  him  in  his  defence.  He 
asked  for  a  temporary  postponement  of  the  trial ;  and  the  court,  address- 
ing the  attorney  general,  said,  what  say  you  Mr.  Attorney  General  ? 
are  you  willing  to  allow  a  postponement?  To  which  the  attorney 
general  replied,  that  he  was  not  willing;  and,  on  receiving  this  answer, 
the  court  coldly  says,  well  then  the  postponement  cannot  be  granted. 
The  prisoner  asked  for  a  copy  of  his  indictment,  and  even  this  was 
refused  him.  And  what  farther  ?  When  the  jury  came  to  be  challenged 
by  the  prisoner,  in  order  that  it  might  be  ascertained  whether  they  were 
qualified  to  serve  as  jurors  or  not ;  that  is  whether  they  were  freehold* 
ers,  according  to  an  act  of  parliament — the  court  said  that  he  could 
not  be  allowed  to  propound  such  questions  to  them  ;  and,  although  the 
prisoner  stated  to  the  court,  that  there  were  men  on  the  jury  of  whom 
he  had  never  heard  any  thing  before,  yet  that  very  jury  were  brought 
into  court  to  try  him.  Again,  the  court  admitted  hearsay  evidence  ;  and 
the  law  of  treason  which  was  passed  in  the  reign  of  Henry  the  Third, 
and  which  required  two  witnesses  to  establish  the  crime,  was  shamefully 
evaded.     Such  is  the  history  of  Russell's  trial. 

But,  in  the  same  year  another,  trial  occurred,  which  was  attended  with 
equal  enormities.  1  refer  to  the  trial  of  Sidney.  There  was  the  same 
hardship,  the  same  oppression,  the  same  tyrannical  abuse  of  power.  I 
will  refer  the  committee  for  a  moment  to  the  third  volume  of  state  trials, 
page  794 ;  and  I  shall  be  glad  if  the  committee  will  listen  to  that  which 
formed  the  ground  of  the  charge  of  treason  against  Sidney — and  for 
matter  too  which  he  never  published.     It  is  as  follows  : 

"  The  power  originally  in  the  people  of  England,  is  delegated  with 
the  parliament.  He  (the  king)  is  subject  unto  the  law  of  God,  as  he  is 
a  man ;  to  the  people  that  make  him  king,  in  as  much  as  he  is  a  king. 
The  law  sets  a  measure  with  that  subjection,  and  the  parliament  judges 
of  the  particular  cases  therefrom  arising.  He  must  be  content  to  submit 
his  interests  unto  theirs,"  <fcc. 

And  in  page  821  of  the  same  book,  it  will  be  found  that  Sidney, 
subsequent  to  his  conviction,  offered  to  prove  that  the  jury  was  packed, 
and  that  the  judges  would  not  allow  him  to  do  so.  What  sort  of  a 
tribunal  was  that?  I  repeat,  Mr.  Chairman,  what  sort  of  a  tribunal 
was  that  ?  How  could  such  a  place  be  called  a  court  of  justice  ? 
How  could  such  proceedings  be  tolerated,  in  times  where  the  slightest 
regard  was  had  to  tlie  rights  or  the  liberties  of  the  people  ?  And  what, 
sir,  is  the  solution  of  this  whole  problem?  It  is,  that  the  judges 
were  dependent  on  the  will  of  the  king.  They  were  compelled,  if  the 
king  willed  it,  to  decide  that  there  was  evidence  enough  to  convict  a  man 
of  any  crime  with  which  he  might  be  charged,  and  to  justify  his  execu- 
tion for  that  crime,  however  weak  or  false  the  charge  m^ght  be.     They 
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were  compelled,  in  short,  either  to  find  a  ease  against  the  man,  or,  not 
finding  it,  to  make  a  case  against  him.  And  it  was  in  such  a  court,  and 
afler  such  a  trial,  that  Sidney  was  condemned  to  death,  and  was  executed 
as  a  traitor. 

But,  Mr.  Chairman,  we  can  go  even  farther  than  this.  In  the  year 
1688 — being  subsequent  to  the  period  at  which  the  principle  of  an  inde- 
pendent judiciaary  had  been  established  in  the  Slate  of  Pennsylvania, 
the  trial  of  the  bishops  came  on  in  England.  The  particulars  of  the 
case  were  these.  ^  The  bisliops  presented  a  petition  to  the  king,  and 
they  were  indicted  for  it  for  libel ;  they  having  presented  alone  to  the 
king,  with  their  own  hands,  that  which  had  not  been  published  to  the 
world.  The  jury  who,  even  at  that  lime,  began  to  feel  their  indepen- 
dence, acquitted  the  bishops  of  the  libel ;  and  that  very  acquittal  was, 
more  than  any  other  thing,  a  cause  of  the  revolution  in  England,  in  1688. 
It  is  truly  surprising  to  see  the  extent  of  infatuation  and  delusion  to 
which  the  King  of  England  went,  in  his  repeated  attacks  upon  ihe  liberty 
of  the  people  of  England ;  and  nothing,  save  the  extraordinary  despo- 
^tism  and  tyranny  practised  upon  them,  could  have  induced  the  people 
of  that  country — born,  as  they  were,  with  the  slavish  ties  of  monarchy 
about  them,  to  have  risen  in  their  own  defence.  They  did  so,  at  length, 
however  ;  but  not  until  the  evils  under  which  they  labored  had  become 
so  grievous  and  oppressive,  that  they  could  be  endured  no  longer. 

Mcintosh,  in  his  history  of  James  the  Second,  says  that  the  king 
himself  assisted  in  selecting  the  jury.  And,  in  another  part  of  the  same 
history,  (see  page  205)  we  find  that  the  minister  interposed  in  civil  suits. 
The  same  history  states  also,  that  James  the  Second  removed  every 
judge  and  justice  of  the  peace  in  Scotland,  at  one  time,  for  refusing  to 
decide  that  he  could  dispense  with  a  law  ;  in  short  that,  by  a  single 
stroke  of  the  king's  pen,  the  whole  judicial  system  of  the  country  was 
abolished. 

Sir,  when  we  look  at  these  things,  do  we  not  feel  bound  to  say,  that 
it  was  high  time  that  the  people  of  England  should  have  roused  them- 
selves from  the  slavish  lethargy  into  which  they  had  sunk,  and,  that  they 
should  have  asserted  their  rights  as  men  and  as  freemen  ?  But,  sir,  it 
became  a  matter  of  history  that,  for  the  first  time  I  presume,  there  had 
been  an  interference  of  the  court  in  the  private  transactions  of  the  citi- 
zens, and  that  the  minister  had  applied  to  the  king,  and  had  invaded  the 
authority  of  the  king,  on  a  matter  of  private  right  between  two  individ- 
uals. So  gross,  and  so  fiagrant,  had  the  desecration  of  the  judicial  system 
of  England  become,  that  not  only  those  who  were  oflfensive  to  the  king 
might  be  taken  oflf,  under  the  seeming  process  and  sanction  of  the  laws 
of  the  land,  but  even  the  minister  of  the  king  might  interfere  with  the 
private  rights  of  the  people.  This,  sir,  was  an  era  in  the  judical  system 
of  the  world. 

I  now  come,  Mr.  Chairman,  to  a  case  which  has  a  direct  bearing  on 
the  question  before  the  committee,  and  upon  the  interests  of  the  Com- 
monwealth of  Pennsylvania,  I  refer  to  the  case  of  the  King  against 
Penn  and  Meade,  (see  vol.  2,  stale  trials,  page  610,)  who  were  preachers 
among  the  society  of  Friends.  The  house  in  which  they  had  been  in 
the  habit  of  holding  their  worship,  was  shut  up  by  the  authority  of  the 
king.     They  then  seated  themselves  on  the  steps  and  preached  to  the 
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congregation  in  the  streets.  They  were  indicted  for  a  riot,  and  when 
they  came  before  a  jury,  how  did  the  jury  act?  I  should  mention,  how- 
ever, in  the  first  place,  the  court  ordered  the  preachers  to  take  off  their 
hats,  which  they  refused  to  do,  and  for  which  refusal  they  were  fined 
forty  marks.  The  jury  were  also  threatened  with  being  stoned,  if  they 
did  not  give  a  verdict  acceptable  to  the  court.  But,  when  the  trial  came 
on,  Penn  addressed  the  jury,  and  he  was  immediately  taken  out  of  his 
seat.  He  was  taken  where  the  jury  could  not  see  him,  and  the  whole 
trial  proceeded  in  his  absence.  The  judge  charged  the  jury  in  the 
absence  of  the  defendants,  or,  at  least,  so  far  off,  that  they  could  not  hear 
what  he  said.  And  what  was  the  consequence  of  all  this  ?  The  jury 
acquitted  the  prisoners,  and  the  court  fined  the  jury  forty  marks  a  piece, 
for  not  bringing  in  a  verdict  of  guilty ;  and  the  prisoners  were  remanded 
to  jail,  until  they  had  paid  their  fines  for  defending  themselves.  I  refer 
to  this  to  show,  first,  how  the  jury  stood  in  that  case,  and  to  show  that  it 
was  only  from  the  year  1670,  that  the  independence  of  the  jury  in 
England  was  asserted  and  maintained. 

It  was  only  thirteen  years  from  these  transactions,  that  these  princi- 
ples were' established  in  the  Pennsylvania  judiciary.  Another  reason 
which  had  induced  him  to  refer  to  this  matter,  was,  to  show  that  Penn 
himself  was  the  discoverer  of  this  principle.  He  would  have  been  con- 
victed and  condemned  by  the  judges,  and  had  only  escaped,  by  having 
more  honest  and  independent  men  for  his  jury.  He  had  witnessed  the 
wickedness  of  a  corrupt  court  and  judiciary.  He  had  felt  the  effects  of 
their  subserviency,  and  had  resisted  tyrannny.  He  was  on  the  popular 
side,  and  prepared  to  defend  popular  rights,  and  in  1683  he  adopted  this 
principle. 

By  referring  to  Harrington's  Oceana,  page  57,  it  would  be  found  that  a 
plan  was  there  laid  down  for  obtaining  universal  happiness  and  prosperity 
to  the  people  of  the  Commonwealth  of  England ;  and  yet,  strange  to  say, 
the  writer  never  thought  of  the  independence  of  the  judiciary,  as  calcn- 
laled  to  produce  the  object  in  view.  This  book  was  published  only  ' 
about  twenty  years  before  the  settlement  of  Pennsylvania, 

Reference  had  been  made  to  Lock,  who  certainly  possessed  one  of  the 
strongest  and  most  enlightened  minds,  which  the  world  had  ever  pro- 
duced. That  man  wrote  a  treatise  on  government,  the  object  of  wnich 
was  to  justify  the  revolution  of  1688,  and  of  course  after  Penn's  charter. 
What  does  "he  say  ?  In  the  second  volume  of  his  works,  page  230,  in 
describing  his  form  of  government,  he  speaks  of  the  Legislature ;  and 
where  the  legislative  powers  are  abused,  the  only  remedy  is  by  revola- 
tion. 

We  have  another  and  a  better  remedy.  The  rights  of  the  people  here 
can  be  protected  by  an  independent  supreme  judiciary.  This  power 
was  indispensably  necessary.  Suppose  the  Legislature  should  pass  a 
law,  which  was  clearly,  distinctly,  and  undoubtedly,  a  violation  of  the 
Constitution,  and  the  question  should  be  brought  before  the  supreme 
court,  must  not  the  court  declare  that  law  void,  or  be  guilty  of  a  gross 
dereliction  of  duty  ?  The  Constitution  and  the  law  are  in  conflict ;  and 
one  or  the  other  must  be  decided  to  be  void.  They  are  sworn  to  support 
the  Constitution,  and  they  do  not  declare  that  to  be  void,  without  a  gross 
violation  of  their  oaths,  and  without  taking  away  the  very  rule  for  their 
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guidance  in  the  administration  of  justice.  The  duty  of  the  judges  is  to 
prevent  the  other  branches  from  overstepping  their  proper  limits.  Un- 
less the  judges,  therefore,  were  so  far  independent  as  not  to  be  under  the 
apprehension  of  losing  their  offices,  the  people  could  not  be  perfectly- 
certain  of  being  protected  in  their  rights. 

He  (Mr.  Merrill)  had  not  searched  the  works  of  Plato  nor  Machia- 
velli ;  believing  that,  if  Harrington  and  Locke  were  ignorant  of  this  prin- 
ciple, no  trace  of  it  could  be  found,  previous  to  its  adoption  bv  Penn,  in 
1683. 

Here,  allow  me  to  say,  has  been  the  development  of  a  great  prin- 
ciple in  the  science  of  government.  In  a  monarchy,  the  judiciary  was 
part  of  the  executive  power,  and  to  be  exercised  by  the  king,  or  those  of 
his  immediate  appointment.  In  republics,  the  legislative  and  judicial 
powers  become  mingled.  In  both,  justice  was  perverted.  Here  is  a 
third  power  raised  up  in  the  Commonwealth,  whose  judgments  decide 
the  proper  limits  of  all ;  and  that  they  may  not  act  through  fear  or  favor, 
they  are  made  independent  of  the  other  branches,  and  are  deprived  of  all 
political  power  and  patronage. 

By  the  form  of  government  agreed  upon  by  Penn  in  1683,  the  judges 
were  to  be  appointed  during  good  behaviour.  In  1701  he  gave  another 
form  of  government,  in  which  it  is  provided  that  the  Governor  shall  ap- 
point the  judges  of  the  several  courts.  What  did  the  people  do,  when 
they  found  that  their  rights  on  this  question  were  doubtful  ?  In  that  same 
year  of  1701,  this  principle  was  adopted  in  England,  and  a  judiciary 
law  was  passed  in  Pennsylvania,  which  was  repealed  by  the  Queen  in 
council  in  1705.  In  1706,  the  assembly  passed  another,  and  the  Governor 
having  received  his  orders,  refused  to  sign  it. 

He  (Mr.  Merrill)  had  obtained  a  copy  of  a  document  from  the  office 
of  the  Secretary  of  State,  which  purported  to  be  a  conversation  between 
the  House  of  Assembly  and  the  Governor,  in  1706.  The  assembly  re- 
fused to  pass  any  other  law ;  and,  as  Proud  informs  us,  they  were  nine 
months  without  any  court.\  The  Governor  refused  to  yield  the  tenure, 
and  the  assembly  would  not  surrender  to  his  wish.  The  courts  were 
then  not  opened  in  pursuance  of  any  law,  but  by  the  orders  of  the  Gov- 
ernor and  council.  Mr.  Merrill  here  read  the  paper  of  which  a  copy  is 
given : 

**  This  point  was  then  left,  and  the  Governt)r  proceeded  to  the  clause 
which  appoints  the  judges  to  hold  their  offices  during  their  good  behav- 
iour, to  which,  he  said,  as  before,  tlial  in  this  province,  he  understood 
their  commissions  had  always  been  durante  bene  placito,  and  no  other- 
wise, and  he  saw  no  cause  to  make  an  alteration.  The  Speaker  pleaded 
that  in  England,  tlie  judtres  held  their  places  by  virtue  of  an  act  passed 
in  the  tliirieenth  year  of  King  AVilliam,  as  it  was  now  proposed  in  the 
bill  here.  And  Judge  Nompeson,  in  his  draught  for  establishing  courts, 
in  this  province,  had  also  done  the  same,  and  that,  as  it  now  is  the  peo- 
ple's right  in  England,  so  that  right  followed  them  here." 

"  The  Governor  told  the  Speaker  that  he  knew  nothing  of  that  draught, 
but  desired  to  know  whether  any  government  in  America  had  followed  the 
example,  if  it  were  fit  to  be  practiced  here,  it  as  much  concerned  the  rest 

VOL.    IV.  V 
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of  her  Majesty's  plantations,  and  asked  if  they  ever  heard  ofjany  such 
Constitution  abroad. 

*<  It  was  further  said,  that  the  mentioned  act  of  Parliament  was  enacted 
long  after  the  settlement  of  this  government.  So  it  could  not  give  a  right 
to  the  people  here. 

"  The  Speaker  produced  a  printed  piece,  called  the  frame  of  the  Gov- 
ernment of  the  Province  of  Pennsylvania,  containing  concessions 
granted  to  the  adventurers  into  the  said  province  by  the  proprietor  in 
the  year  1682,  at  London,  by  which  ihe  magistrates  and  officers  to  be 
by  him  appointed,  were  to  continue  in  place  during  their  good  behaviour, 
from  whence  the  people  of  this  place,  he  said,  had  a  right  to  what 
they  craved. 

**  The  Governor  asked  if  that  frame  of  government  were  now  in 
force  ? 

**  The  Speaker  answered — they  hoped  to  prove  it  to  be  still  in  force, 
at  a  proper  time. 

**  It  was  asked  if  that  were  now  in  force,  since  the  whole  Constitution 
there  laid  down  is  so  different  from  the  present,  which  makes  them  an 
assembly,  by  what  power  they  could  at  this  time  act  as  an  assembly, 
since  they  are  not  so  according  to  the  Constitution,  which  they  plead  is  in 
force. 

•'  It  was  further  desired  that  it  should  be  explained  what  was  meant  by 
a  proper  time,  in  which  they  might  prove  that  charter  to  be  in  force.  If 
it  be  pleaded  here  to  shew  the  people's  right,  what  time  can  be  more 
proper  than  the  present  in  which  the  matter  is  debating  ? 

**  The  Speaker  waived  this,  and  proceeded  to  plead  that  it  was  the  peo- 
ple's right — that  formerly  the  judges  in  England  held  their  offices  upon 
the  terms  that  were  desired  here  ;  though  afterwards,  by  some  means  or 
other  it  might  be  changed — ^that  he  had  heard  of  some  before  the  enacting 
of  that  law  who  would  not  accept  of  the  office  upon  any  other  terms  ; 
that  the  methods  used  in  the  reign  of  King  James,  to  make  tlie  judges 
countenance  his  arbitrary  proceedings,  and  the  abuses  that  followed  upon 
them,  shewed  the  parliament,  in  the  following  reign,  the  necessity  of  put- 
ting it  out  of  the  power  of  the  government  to  displace  any  judge,  but  for  an 
official  misbehaviour — that,  by  the  mentioned  act,  the  right  of  the  people 
was  only  restored  to  them,  for  it  was  theirs  before,  however  they  had 
been  kept  out  of  it.  This  if  restoration  could  not  be  agreed  to.  But,. 
it  >Y^s  answered  that  the  parliament  of  England  might  doubtless  have 
good  reasons  to  have  such  a  law  enacted  :  but  the  same  would  not  hold 
here — that  in  the  kingdom  there  is  great  choice  of  good  men,  but  here 
'tis  difficult  to  obtain  any  to  accept  of  the  place,  for  there  is  no  provision 
made  for  their  support — that  they  should  settle  a  salary  to  it,  to  make  it 
worth  the  acceptance  of  a  person  duly  qualified,  as  'tis  in  England,  where 
they  have  large  salaries,  and  then  there  might  be  some  more  shew  of  reason 
for  the  assembly  to  direct  his  continuance. 

«<  The  Speaker  replied,  that  such  a  settlement  might  be  made  hereafter 
by  a  particular  act  for  that  purpose." 

^^  Some  of  the  assembly  insisted  on  it  that  at  some  time  or  other  there 
might  also  be  occasion  for  it  here,  as  in  England — that  there,  the  Queen 
might  be  sued,  and  an  occasion  might  also  happen  here,  perhaps,  to  have 
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a  dispute  with  the  proprietor  or  government,  and,  therefore,  it  was  fit  that 
the  judges  of  the  difference  should  be  under  no  awe,  or  fear  of  losing 
their  places. 

"  The  Governor  replied,  that  there  had  been  no  inconveniences  from  this 
method  of  holding  their  places  durante  bene  placito,  since  the  govern- 
ment first  began,  but  that  very  great  inconveniencies  might  arise,  as  we 
are  circumstanced,  if  a  judge  could  not  be  removed,  but  for  an  official 
misbehaviour — that  there  would  be  no  pretence  for  removing  an  able 
good  man,  when  there  is  such  a  very  slender  choice,  and  an  ill  man,  that 
proved  so  after  he  came  into  office,  could  not  be  put  out  of  it,  without 
his  own  consent,  to  make  way  for  a  better,  unless  such  misbehaviour 
could  be  fairly  proved  against  him,  which  might  be  a  difficult  point,  and 
therefore  might  be  extremely  inconvenient  here. 

*'  But  the  Govornor  told  them  that  it  had  never  yet  been  thus  in  this 
province — there  had  been  no  justice  now  administered  in  the  province, 
nor  courts  held,  for  near  nine  months  past,  that  it  was  no  time  now  to 
contend  for  these  privileges,  if  they  accounted  them  such,  and  thereby 
delay  the  opening  of  the  courts  again,  for  want  of  which  the  people 
were  most  grieviously  oppressed,  as  if  the  obtaining  of  what  they  craved, 
in  a  point  that  is  not  essential  to  the  being  of  courts,  must  be  the  very 
terms  on  which  the  country  must  be  admitted  to  \he  privilege  of  com- 
mon justice. 

*'  The  Speaker  said  he  thought  a  judge  was  essential  to  the  being  of  a 
court. 

**  The  Governor  said  that  he  had  delivered  nothing  to  the  contrary, 
and  admired  he  should  pervert  his  wbrds,  m  such  a  manner,  that  though 
he  knew  a  judge  is  essential  to  a  court,  yet  no  man  would  offer  to  say 
that  it  was  essential  to  the  being  of  courts,  whether  his  commission  was 
to  be  in  force  during  the  Governor's  pleasure,  or  his  good  behaviour. 
And,  to  make  this  dispute  tiie  occasion  of  withholding  common  justice 
from  the  Queen's  subjects,  was  a  great  hardsiiip  upon  them.  Besides,  it 
seemed  as  if  the  Governor's  assent  to  whatever  they  thought  fit  to 
crave,  must  be  the  very  terms    of  the  people's  having  any  courts  at  all. 

**  The  Speaker  answered  that  they  made  not  this  the  terms  of  the  peo 
pie's  having  justice. 

**  The  Speaker  after  his  first  standing  up,  when  he  presented  the 
house  to  the  Governor,  in  order  to  hold  the  conference,  having  kept  the 
seat  for  the  first  two  or  three  times,  he  spake,  and  afterwards  at  the 
several  times  he  had  occasion  to  speak — sometimes  standing,  but  often 
sitting,  and  at  length,  continuing  to  sit  altogether,  without  raising  at  all, 
as  all  the  members  of  the  council  did,  and  always  do  when  they  speak 
at  the  board,  to  the  Governor,  and  as  the  rest  of  the  members  of  assem- 
bly, then  likewise  did,  the  Governor  told  him  that  those  that  spoke  to 
him,  upon  such  occasions,  always  stood  up — that  he  must  desire  him  to 
do  the  same,  for  it  was  necessary,  in  point  of  good  order,  that  who- 
ever spoke  should  stand  all  the  time,  which  secured  him  from  interrup- 
tion. 

'•  The  Speaker  answered,  that  as  he  sat  there,  he  was  tlje  mouth  of 
the  country,  being  the  Speaker  of  the  house  of  representatives — that 
he  was  to  take  his  directions  from  them,  and  ought  not  to  be  abridged  of 
his  liberty. 
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•*  The  Governor  asked  what  he  meant  ?  if  he  intended  by  that,  a  free- 
dom of  speech,  it  was  not  denied  him,  for  he  had  it  fully  ;  but,  that  it 
was  necessary  for  decency  and  good  order,  tliat  whoever  spoke  in  a  con- 
ference with  him,  should  stand  at  the  time,— and  then  proceeded  to 
argue  with  him  upon  the  business  in  hand,  which  was  the  better  part  of 
what  is  before  mentioned." 

«*The  Speaker  made  two  or  three  short  answers  to  the  Governor  upon 
the  same  subject,  still  keeping  his  seat,  and  so  continued  to  speak,  as 
there  was  occasion,  without  once  moving,  upon  which  the  Governor 
told  him  again  that  if  he  spoke  to  him  there,  he  must  stand  up,  as  others 
did,  or  otherwise  there  would  not  be  much  notice  of  what  he  said,  for 
it  was  necessity,  for  the  reasons  given.  The  Speaker  told  the  Governor 
he  must  desire  his  excuse,  in  any  thing  that  lay  in  his  power,  he  should 
be  happy  to  pay  him  all  civil  regards,  but  he  could  not  answer  him  in 
this.  The  Governor  continued  to  tell  him  of  the  necessity  of  every 
man's  standing  when  he  spoke,  and  that  he  ought  to  do  as  others  in  that 
case  did. 

«•  Upon  which  the  Speaker  arose,  and  said  that  he  was  a  free  agent,  and 
not  to  be  directed  by  any  but  the  house — that  he  could  continue  no 
longer  there,  and  therefore  must  break  up  the  conference.  The  Gover- 
nor asked  what  he  meant — would  he  break  up  the  conference  upon  it  ? 
He  answered  "  yes" — he  had  authority  from  the  House  to  end  it  when 
he  thouglit  fit.  The  Governor  asked  if  he  did  it  then,  upon  that  occa- 
sion ?  He  answered  *''yes,"  for  he  was  affronted, — so,  the  whole 
house  raising,  departed  abruptly  with  him.  As  the  respresentatives 
were  going,  the  Governor  told  them,  that  they  saw  how  a  conference  he  had 
appointed  for  the  service  of  the  public  was  broke  off  by  their  Speaker, 
and  upon  this  occasion,  and  desired  that,  accordingly,  they  should 
remember  it,  but  they  all  departed  without  any  further  answer. 

**  Upon  their  departure,  the  business  being  thus  broke  off,  the  board 
adjourned  to  ten  in  the  morning." 

Mr.  M.  resumed,  and  stated  that  he  was  reminded  of  a  fact,  that  had 
not  been  mentioned  in  its  place.  In  1684,  the  judges  were  appointed 
for  two  years.  (See  Executive  minutes,  book  A,  page  78.)  The  fact 
was  important  in  this  point  of  view.  That  part  of  the  Constitution  of 
1776,  relating  to  the  tenure  of  judicial  office,  had  been  complained  of. 
It  was  alleged,  that  it  did  not  work  well  and  fairly,  neither  as  respected 
the  judges  or  the  people.  This  tenure  of  olfice  for  two  years  had  been 
tried  before,  from  1684  to  1701,  and  we  have  seen  how  little  the  people 
wore  satislied  with  it. 

This  good  behaviour  tenure  was  most  earnestly  desired,  and  most 
anxiously  sought  for,  by  the  people,  from  the  first  settlement  of  the 
country.  Penn  well  knew  tiie  evils  arising  from  a  judiciary,  holding 
their  office  durinjr  the  will  of  anv  bodv,  who  could  remove  ihem,  or  re- 
appoint  them,  or  overthrow  the  system  at  his  pleasure.  It  became 
necessary  to  make  a  few  observations,  respecting  the  different  laws 
which  had  been  passed  at  different  times  in  order  to  obtain  this  tenure. 
The  laws  repealed  by  the  king  in  council,  v;'^::'  not  printed  in  the  early 
editions  of  our  acts  of  assembly.  It  was  necessary  to  look  at  the  records 
in  the  office  of  the  secretary  of  the  Commonwealth.  The  Convention 
had  heard  the  argument  between  the  Governor  and  assembly,  as  it  had 
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been  preserved  by  the  Governor  in  the  executive  minutes ;  and  it  was 
not  probable  that  the  Governor  had  given  the  opposite  argument  stronger 
than  it  really  was ;  and  yet  undoubtedly  the  assembly  had  the  best  of  it. 
The  Governor  was  clearly  driven  to  the  wall,  and  began  to  talk  of  stand- 
ing up,  and  forms,  and  ceremonies,  when  he  had  no  substantial  argu- 
ments against  the  allegations  of  the  other  side. 

Mr.  M.  said  he  referred  to  these  matters,  to  show  that  the  people  of 
Pennsylvania,  then  claimed  the  same  rights  which  the  people  of  England 
had  obtained  a  few  years  before.  How  was  that  claim  answered?  By 
directing  attention  to  modes  and  forms.  Are  we  now  to  be  treated  in 
the  same  way  ? 

In  1718,  a  judiciary  law  was  passed,  and  nothing  being  said  about 
the  tenure  of  office,  it  was  not  repealed.  In  that  year  Penn  died,  and 
then  the  judges,  by  the  frame  of  government  of  1683,  ought  to  have  been 
appointed  for  good  behaviour.  In  1727,  a  law  was  passed,  attempting 
indirectly  to  obtain  this  tenure.  It  provided  for  the  appointment  of  the 
judges  of  the  supreme  court  with  powers  and  privileges,  as  full  and  am- 
ple to  all  interests  and  purposes,  as  the  judges  of  the  King's  bench  or 
common  pleas  at  Westminster.  This  law  was  repealed  by  the  king 
in  council.  In  1743,  the  Governor  removed  every  justice  of  the  peace 
in  Lancaster  county.  The  reason  is  not  given  by  Proud,  who  states  tlie 
fact,  but  the  act  created  a  great  sensation,  and  much  discontent. 

In  the  second  volume  of  Franklin's  works,  page  9,  was  a  report  made 
to  the  assembly  from  the  committee  of  grievances,  in  1756.  The  editor, 
no  doubt,  had  authority  for  putting  it  among  Franklin's  works.  It  com- 
plained that  this  tenure  of  good  behaviour,  which  had  been  assured  to 
them  by  Penn  in  1683,  had  been  lost  by  the  misbehaviour  of  the  Gov- 
ernor, the  King's  agent.  Much  stress  has  been  laid  upon  Franklin's  opin- 
ions, because  he  signed  the  Constitution  of  1776.  It  is  no  more  than 
right  to  see  what  he  thought  on  the  subject  at  another  time.  He  could 
not  have  taken  the  commanding  sway  in  the  Convention  of  1776,  which 
some  gentlemen  here  had  attributed  to  him ;  at  that  time  he  might  have 
been  willing  to  try  an  experiment,  whether  the  limited  tenure  would 
not  work  better  in  a  popular  government,  than  in  a  monarchy.  At  all 
events,  he  was  a  member  of  the  Convention  in  1787,  which  formed  the 
Constitution  of  the  United  States  ;  and  we  do  not  find  any  evidence  of 
his  continuing  to  think  well  of  this  part  of  the  Constitution  of  1776 ; 
at  any  rale,  the  weight  of  his  opinion  now  ought  to  be  considered  as  neu- 
tralized. 

In  1759,  another  act  of  assembly  was  passed ;  the  first  section  of  which 
was  as  follows : 

'*  A  supplement  to  the  act  entided  an  act  for  establishing  courts  of  judica- 
ture in  this  Piovince. 

For  the  farther  advancement  of  justice,  and  more  certain  administration 
thereof, 

**  Be  it  enacted  by  the  Hon.  William  Denny,  Esquire,  Lieutenant 
Governor,  under  the  Hon.  Thomas  Penn  and  Richard  Penn,  Esquires, 
true  and  absolute  propiietors  of  the  Province  of  Pennsylvania,  and  coun- 
ties of  Newcastle,  Kent,  and  Sussex,  upon  the  Delaware,  by  and  with 
the  advice  and  consent  of  the  representatives  of  the  freemen  of  the  said 
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province,  in  general  assembly  met,  and  by  the  authority  of  the  same  :— 
That,  as  soon  as  conveniently  may  be,  after  the  publication  of  this  act, 
there  shall  be  in  every  county  within  this  province  five  persons  of  the 
best  discretion,  capacity,  judgment,  and  integrity  that  may  be  found,  and 
no  more,  duly  appointed  and  commissioned  by  the  Governor,  or  com- 
mander-in-chief, for  the  time  being,  under  the  broad  seal  of  this  govern- 
ment ;  who,  or  any  three  of  them  shall,  and  they  are  hereby  authorized 
and  required  to  hold  and  keep,  within  their  respective  counties,  the  court 
of  record,  styled  and  called  tlie  county  court  of  common  pleas,  at  the 
same  times  in  the  year,  and  at  the  same  places,  as  the  said  courts  respectp 
ively  have  been  heretofore  used  and  accustomed  to  be  held  by  the  judges 
of  the  same,  which  said  judges,  or  any  three  of  them,  shall  hold  pleas 
of  assizes,  scire  facias,  replevins,  and  hear  and  determine  all  manner  of 
actions,  suits,  and  causes,  civil,  personal,  real,  and  mixed,  according  to 
the  laws  and  constitutions  of  this  province,  and  shall  have,  hold,  and  ex- 
ercise all  and  every  power,  authority,  jurisdiction,  and  privilege,  given  and 
granted  to  the  judges  of  the  said  county  court  of  common  pleas,  in  and 
by  the  act  of  assembly  aforesaid,  entitled  '*  An  act  for  establishing  courts 
of  judicature  in  this  province,"  or  any  other  laws  of  this  government 
whatsoever,  and  that  each  and  every  person  so  appointed  and  commission* 
ed,  and  each  and  every  of  the  judges  of  the  court  called  and  styled  the 
supreme  court  of  Pennsylvania,  shall  have,  hold,  and  enjoy,  and  exercise 
their  several  and  respective  commissions  and  offices  aforesaid,  quamdiu 
se  bene  gesseririt,  and  that  their  respective  commissions  shall  be  granted 
to  them  accordingly,  provided,  always,  nevertheless,  that  it  shall  and 
may  be  lawful  for  the  Governor  and  commander-in-chief,  for  the  time 
being,  to  remove  them  the  said  judges  of  the  supreme  court  and  county 
court  of  common  pleas  aforesaid,  or  any  of  them  from  their  said  respect- 
ive ofiices  and  commissions,  upon  the  address  of  the  representatives  of 
the  people  in  assembly  met." 

In  1760,  this  law  was  repealed  by  the  king  in  council.  So  far  as  he 
could  discover,  it  was  the  last  law  on  the  judiciary,  which  had  been 
passed  by  the  Colonial  Legislature.  The  troubles  between  us  and  Eng« 
land  began  shortly  after.  That  law  provided  for  the  tenure  of  good  be- 
haviour, with  a  power  of  removal  in  a  majority  of  the  assembly.  Per- 
haps that  was  a  wise  provision,  and  if  in  operation  now,  might  be  a 
remedy  for  all  existing  evils.  For  his  part,  he  had  no  hesitation  in 
saying  that  he  was  willing  to  go  very  far  to  enforce  good  behaviour  in 
the  judges. 

The  limited  tenure  of  office  was  not  the  only  objection  to  the  Consti- 
tution  of  1776.  They  knew  the  king  had  a  privy  council  to  give  him 
cunning  advice.  But,  because  this  was  to  be  a  republic,  they  organized 
the  Executive  by  a  council  without  a  King.  The  Legislature  consisted 
of  a  single  branch,  because  there  must  be  no  nobility  here,  and  neither  in 
Greece,  Rome,  nor  Venice,  had  a  separate  representative  body  been  dis- 
covered. 

The  Constitution  of  1776  was  made  according  to  the  best  light  and 
knowledge  which  the  people  then  possessed.  But  the  march  of  politi- 
cal, as  well  as  other  sciences,  had  been  onward.  The  council  of  cen- 
sors met  in  1784,  and  they  recommended  a  change  in  all  these  particulars. 
The  members  of  this  council  of  censors  were  as  intelligent  and  patriotic, 
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as  freely  chosen,  and  as  fully  represented  the  people  of  Pennsylvania,  as 
the  members  of  any  of  our  Conventions.  With  this  recommendatioa 
fyUy  and  fairly  before  them,  for  more  than  five  years,  the  people  elected 
the  members  of  the  Convention  of  1790. 

Thus,  sir,  in  1754,  a  majority  of  the  representatives  of  the  people  re- 
corded the  proposition  to  give  up  the  term  tenure  and  adopt  that  of 
good  behaviour.  In  six  or  seven  years,  it  was  carried  unto  effect.  I 
was  somewhat  surprised  at  the  assertion,  that  the  Convention  which 
was  assembled  in  1790,  did  not  represent  the  sentiments  of  the  people  on 
this  subject.  Did  they  not  represent  majorities  of  the  people,  and  were 
they  not  fairly  elected  ?  Did  they  not  proceed  cautiously  and  deliber- 
ately on  the  subject  ?  Did  they  not  after  framing  a  system,  go  home  and 
consult  their  constituents?  Did  they  not  represent  the  opinions  of  the 
people,  as  repeatedly  expressed  from  the  year  1784,  to  the  year  1790  ? 
It  was  the  constant  struggle  of  the  people  of  Pennsylvania,  to  receive  the 
tenure  of  good  behaviour,  until  it  was  effected  by  the  adoption  of  the 
Constitution  of  1790. 

I  have  shown,  said  (Mr.  Merrill,)  that  the  principle  did  originate  with 
William  Penn,  and  that  the  people  have  clung  to  it,  with  more  strength 
than  to  any  other  principle  of  their  government.  Is  it  not  clear  then, 
that  it  was  the  decided  opinion  of  the  people  of  Pennsylvania,  that  it  was 
the  proper  tenure  ?  In  the  political  struggle  of  1805,  as  he  had  heard,  this 
was  the  test,  and  that  party  which  was  opposed  to  any  change  of  tenue 
succeeded.  There  were  those  here  who  knew  this  fact,  and  would  bear 
him  out  in  it.  This  being  the  fact,  is  it  not  a  still  farther,  and  a  very 
strong  proof,  of  the  determination  of  the  people  of  Pennsylvania  to  adhere 
to  this  tenure  ?  In  1825,  when  the  question  was  again  tried,  a  majority 
could  not  be  obtained  in  favor  of  a  Convention,  without  submitting  the 
changes  to  the  people.  They  decided  to  adhere  to  the  Constitution  of 
Pennsylvania.  But  still  it  was  said  that  this  Constitution  never  had 
found  favor  with  the  people.  Sir,  the  people  decided  in  favor  it  in  1825. 
They  retain  it  still ;  and  we  would  not  have  been  here  discussing  it  now, 
if  the  people  of  Pennsylvania  had  known  that  we  intended  to  avail  our- 
selves of  the  opportunity  to  break  down  their  judiciary  tenure.  If  the 
people  had  known  that  this  was  our  object,  they  would  never  have  suf* 
fered  us  to  assemble.  I  have  shown,  sir,  that  the  popular  struggle  has 
always  been  in  favor  of  the  principle  of  this  Con  stitution,  in  regard  to 
the  judiciary,  and  the  popular  opinion  is  still  in  its  favor.  It  was  adopt- 
ed by  them,  and  they  will  not  surrender  it  now. 

This  historical  narration,  in  reference  to  the  means  of  forming  a  cor- 
rect opinion  on  this  question,  has  cost  me  no  small  trouble,  but  it  was  pro- 
per and  necessary  to  go  into  it,  in  order  to  form  a  correct  decision  on  the 
subject.  It  came  on  the  track  ot  th^se  facts  unavoidably,  and  followed 
it  out.  Having  no  doubt  of  their  truth,  I  challenge  any  scrutiny  in 
regard  to  them.  Let  any  one,  who  can,  indicate  a  single  error  in  the  state- 
ment. But  if  the  narrative  be  true,  if  every  one  considers  them  to  be 
true,  then  I  trust  they  will  be  prepared  to  go  with  me  in  following  out, 
and  retaining,  the  present  principles  of  Pennsylvania.  I  ask  gentlemen 
to  investigate,  to  search  the  record,  to  ascertain  what  are  the  facts ;  and 
I  assure  them  that  they  will  find  them  as  I  have  stated  them,  and  they 
must  be  conducted  by  them  to  the  same  conclusions  to  which  I  have  arri- 
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ved.  But  it  has  been  said  that  this  principle,  though  very  good  for  a 
monarchical  government,  is  anti-republican  and  not  suitable  for  our  Con- 
stitution. In  his  opinion,  gentlemen  were  mistaken  on  this  subject.  Do 
I  exhibit  any  want  of  confidence  in  the  people,  or  any  disrespect  to  them, 
when  I  doubt  the  propriety  of  weakening  the  judiciary  ?  The  people 
have  their  rights :  but  if  they  have  any  Constitution  at  all,  they  should 
have  one  that  will  protect  the  minority  ;  for  the  majority  can  always 
take  care  of  themselves.  Who  was  the  tyrant  of  France  ?  The  peo- 
ple, at  one  stage  of  the  revolution.  The  rights  of  the  weak,  as  well 
as  of  the  strong,  must  be  properly  secured,  or  we  shall  not  properly 
do  our  duty.  I  agree,  sir,  that  the  people  should  make  all  the  laws  ;  but 
the  majority  and  the  minority  have  equal  rights  under  the  law.  The  due 
and  impartial  administralion  of  justice  must  be  received  in  the  courts.  It 
is  as  plain  as  any  proposition  can  be,  that  the  freedom  of  every  free  man 
depends  upon  the  administration  of  justice  in  the  courts  of  law.  If  jus- 
tice could  not  be  received  in  the  ordinary  tribunals,  it  would  be  idle  to 
have  any  constitutional  government,  and  popular  interference  in  the  ad- 
ministratien  of  justice  is  just  as  destructive  of  private  rights  as  any  other 
interference  whatever.  I  will  refer  to  a  few  historical  facts,  in  order 
to  show  what  has  been  the  experience  of  the  world  on  this  subject 
Athens  lost  her  liberty  by  an  unjust  judgment.  For  what  reason  was 
Marius  received  by  Rome  ?  It  was  because  the  people  could  not  get 
justice  in  the  courts.  Life,  liberty  and  property,  depend  upon  the  adrain* 
istiation  of  justice.  No  people  can  long  be  free  without  a  practically 
independent  judiciary.  The  people  who  make  the  laws,  should  not  have 
the  control  of  their  administration,  lest  they  should  work  injustice.  How 
was  the  failure  of  the  French  revolutionists  caused  ?  They  made  a  per- 
petual legislature,  but  they  forgot  to  establish  the  rights  of  the  people  in  an 
independent  judiciary,  and  they  failed.  The  French  did  not  forget  it 
however,  after  the  restoration.  They  exacted  from  Louis  an  iiremoveable 
judiciary.  When  they  received  their  king,  though  the  power  of  all  Europe 
was  present  to  overawe  them,  they  insisted  upon  the  adoption  of  this 
principle  as  a  condition.  So,  after  the  battle  of  Waterloo,  they  would 
not  suffer  him  to  come  back  without  confirming  the  charter  of  1814, 
which  renders  the  judiciary  permanent,  during  good  behaviour.  The 
inviolability  of  the  judicial  tenure  was  secured — that  is,  with  some  pro- 
per exceptions.  In  a  popular  government,  justice  must  be  impartially 
administeied,  oi  liberty  is  not  safe  :  and  the  most  destructive  of  all  inter- 
ference is  popular  interference,  in  matters  relating  to  the  administration  of 
justice.  Let  us  refer  to  the  case  of  Pontius  Pilate.  Let  us  read  that 
account,  and  we  shall  see  very  strongly  pictured,  tlie  danger  of 
permitting  popular  interference  with  courts  of  justice.  It  is  evident  that 
Pontius  Pilate  wished  to  do  justice,  if  by  so  doing,  he  could  hold  his 
office.  ''  I  see  no  harm  in  him,"  was  his  reply  to  the  clamorous  accusal 
tions  of  the  Jews.  He  was  compelled  to  yield  to  the  popular  impulse. 
The  diecemvirate  was  destroyed  for  its  unjust  judgment.  VirginiuSy 
after  sacrificing  his  daughter,  to  prevent  her  falling  into  the  hands  of  the 
person  whose  slave  she  had|  unjustly  been  declared  to  be,  ran  with  his 
bloody  knife  to  the  army,  who  took  possession  of  the  city,  and  overawed 
the  government.  No  other  remedy  was  then  to  be  obtained,  for  there 
was  no  law  but  that  of  the  strongest.  I  might  refer  to  hundreds  of  cases 
which  were  tried  in  England,  of  persons  arraigned  for  participation  in 
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treasonable  plots ;  and  to  many  cases,  where  there  was  a  gross  popular 
delusion,  which  having  taken  possession  of  the  public  mind,  overcame 
and  influenced  the  judges.  There  were  cases,  as  every  one  knew,  in  our 
own  courts,  where  a  gossiping  interference  with  the  administration  of 
j  ustice,  was  productive  of  great  mischief.  This  was  more  the  case  in 
small,  than  in  large  counties.  In  Philadelphia  county,  perhaps  it  was  not 
felt.  But  in  the  small  and  thickly  settled  counties,  we  not  unfrequently  find 
the  causes  decided  before  they  come  into  court.  Where  would  be  the  secu- 
rity for  liberty,  if  the  courts  could  not  do  their  duty,  without  reference 
to  popularity  ?  In  England,  there  is  no  danger,  except  when  the 
rights  of  the  subject  come  in  conflict  with  those  of  the  crown.  Here, 
the  danger  is  of  a  conflict  between  private  rights  and  the  feelings  and 
impulses  of  a  popular  majority.  When  popular  opinion  is  here  excited 
against  a  man,  then  he  feels  the  want  of  an  independent  judiciary,  to 
stand  between  him  and  the  people.  If  we  are  to  have  a  Constitution^ 
what  will  it  be  for?  What  is  its  object,  unless  it  be  the  protection  of  the 
weak  against  the  strong — the  protection  of  those  who  can  have  no  other 
protection  ?  The  strong  have  no  need  of  a  Constitution,  because  they 
can  protect  themselves.  Have  I  not  shown  that  popular  governments 
depend  upon  the  due  administration  of  justice  ;  and  that  any  defect  in 
the  judiciary,  is  more  dangerous  in  a  free  government  than  in  any 
other  1 

Should  the  judges  become  party  men,  and  act  with  a  view  to  party 
interests,  what  is  to  become  of  the  due  administration  of  the  law  ?  But 
what  is  to  prevent  the  judges  from  becoming  party  men,  when  they  are 
made  dependent  for  their  office  upon  the  will  of  parties  ?  There  will 
always  be  men  ready  to  take  from  them  their  situations  upon  a  parly 
plea.  Their  administration  of  justice,  must  be  of  such  a  character  as  to 
please  the  dominant  party,  or  they  must  lose  their  situations.  For  these 
acts  there  is  but  one  remedy,  and  that  is  to  appoint  the  judges  during 
good  behaviour.  In  high  party  times,  even  if  a  man  did  his  duty  without 
oflTence  to  either  party,  he  would  be  dismissed  as  utterly  worthless,  for 
the  very  reason  that  he  is  of  no  use  to  either  party.  A  judge,  in  this 
way,  is  forced  to  favor  one  party  or  the  other,  and  will  be  influenced  to 
throw  his  weight  into  the  scale  of  the  stronger  party.  It  is  of  the  utmost 
importance,  that  the  opinions  and  acts  of  a  judge  should  be  respected,  and 
treated  with  fairness  and  candor.  But  if  he  has  three  or  four  men,  .all 
eager  to  succeed  him,  who  are  diligently  exerting  themselves  to  misre- 
present every  thing  he  does  or  says,  it  will  be  impossible  for  him  to 
stear  clear  of  giving  popular  offence,  by  a  just  and  upright  course.  Ther» 
will  be  a  continual  effort  to  prejudice  the  appointing  power  against  the 
incumbent.  When  the  trial  of  a  cause,  in  which  one  of  these  strong  party 
opponents  is  concerned  as  council,  comes  before  this  judge,  do  you  sup- 
pose that  he  will  be  inclined  to  look  upon  him  with  any  favor,  or 
with  as  much  as  if  he  had  no  rivalry  with  him  ?  Or  if  lie  does  view  his 
case  with  an  equal  and  impartial  eye,  will  the  defendant  believe  it  ?  Will 
not  the  client  say  that  the  judge  visited  the  off*ence  of  the  lawyer 
upon  him  ?  Great  injustice  must  be  done,  if  we  permit  such  a  state  of 
things.  Party  men  will  be  appointed  to  oflSce  ;  and  they  will  have  the 
strongest  inducement  to  remain  party  men,  if  their  term  is  to  be  a  short 
and  limited  one.  There  will  be  a  constant  struggle  on  their  part,  to  keep 
their  place,  and  a  continual  effert  to  undermine  him. 
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Sir,  we  have  a  country  where  liberty  must  be  defended  and  protected, 
■'  either  by  force  or  by  law.  If  we  lessen  the  power  of  law,  we  must  re- 
sort to  the  force  of  arms.  If  the  law  will  not  protect  men,  they  must 
and  will  protect  themselves.  Men  will  stand  upon  thier  rights.  We  re- 
gard a^standing  army  as  incompatible  with  civil  liberty ;  our  militia  sys- 
tem was  desirable,  and  if  we  should  destroy  the  judiciary,  our  only  hope 
of  protection  must  be  in  the  strong  arm  of  desperation.  We  might  as 
well  say  that  we  shall  require  no  courts,  as  that  there  will  be  no  danger 
of  unrighteous  judgments,  under  the  proposed  short  term  system.  What 
have  the  people  who  are  to  come  after  us,  done,  that  we  should  now 
deprive  them  of  rights  which  we  have  ever  enjoyed  ?  How  have  they  sur- 
rendered the  right  to  possess  an  independent  and  impartial  judiciary.  Have 
the  people  said  that  they  are  willing  to  part  with  these  or  any  of  these 
rights  ?  No.  They  sent  us  here  to  strengthen  and  fortify  their  rights ; 
and  he  put  it  to  every  man  here,  if  there  was  not  danger,  should  this  mea» 
sure  prevail,  of  a  radical  destruction  of  the  most  important  rigkts  which 
are  claimed  and  exercised  by  a  free  people.  He  looked  upon  it  as  a 
solemn  surrender  of  these  rights.  We  have  rights,  and  public  opinion  on 
our  side.  We  have  long  generations  of  our  predecessors  insisting  upon 
the  prosecution  of  this  tenure  as  their  main  stay.  Are  we  prepared  then 
on  a  mere  theory,  to  give  a  blow,  and  a  perfectly  fatal  one,  to  our  lib- 
erties. 

The  committee  then  rose,  and  reported  progrsss ;  and, 

The  Convention  adjourned. 


TUESDAY  AFTERNOON,  October,  31. 

FIFTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  M' Sherry  in  the  chair,  on  the  report  of  the  committee  to  whom  was 
referred  the  5th  article  of  the  Constitution. 

The  question  being  on  the  motion  of  Mr.  Woodw^ard,  to  amend  the 
report  by  striking  out  all  after  the  words  "section  second,"  and  inserting 
the  report  of  the  minority  of  the  committee. 

Mr.  Dickey,  of  Beaver,  moved  to  amend  the  amendment  by  striking 
therefrom  all  after  the  word  "court,'*  in  the  first  line,  and  inserting  in  lieu 
thereof  the  follow^ing,  viz  : 

*'  Of  the  several  courts  of  common  pleas,  and  of  such  other  courts 
of  record  as  are  or  shall  be  established  by  law,  shallbe  nominated 
by  the  Governor,  and  by  and  w^ith  the  consent  of  the  Senate  ap- 
pointed and  commissioned  by  him.    The  judges  of  the  supreme  court 
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«hall  hold  their  offices  for  the  term  of  fifteen  years,  if  they  shall  so  long 
behave  themselves  well.  The  president  judges  of  the  several  courts  of 
common  pleas  and  of  such  other  courts  of  record  as  are  or  shall  be  estab- 
lished by  law,  and  all  other  judges  required  to  be  learned  in  the  law,  shall 
hold  their  offices  for  the  term  of  ten  years,  if  they  shall  so  long  behave 
themselves  well.  The  associate  judges  of  the  court  of  common  pleas 
shall  hold  their  offices  for  the  term  of  five  years,  if  they  shall  so  long 
behave  themselves  well.  But  for  any  reasonable  cause  which  shall  not 
be  sufficient  ground  of  impeachment,  the  Governor  may  remove  any  of 
them  on  the  address  of  two-thirds  of  each  branch  of  the  Legislature. 
The  judges  of  the  supreme  court  and  the  presidents  of  the  several  courts 
of  common  pleas,  shall  at  stated  times  receive  fox  their  services  an  adequate 
compensation  to  be  fixed  by  law,  which  shall  not  be  diminished  during 
their  continuance  in  office,  but  they  shall  receive  no  fees  or  perquisites 
of  office,  nor  hold  any  other  office  of  profit  under  this  Commonwealth." 

Mr  Dickey  said,  it  was  not  his  intention  to  address  the  committee  at 
this  time  ;  he  had  thought  the  present  a  good  opportunity  to  bring  his 
proposition  to  the  view  of  the  committee.  He  was  not  in  favour  of 
either  the  report  of  the  majority,  or  that  of  the  minority  of  the  committee. 
In  the  last,  the  terms  are  fixed  at  periods  much  too  short.  The  Legis- 
lature should  fix  the  number  of  the  judges  of  the  courts  of  common  pleas 
and  other  courts  of  record.  He  merely  desired  to  offer  his  amendment 
at  this  time,  that  it  might  be  in  the  view  of  the  committee. 

Mr.  Dickey  asked  for  the  yeas  and  nays  on  his  amendment;,  and  they 
were  ordered. 

Mr.  Read,  of  Susquehanna,  called  for  a  division  of  the  question.  He 
was  opposed  to  that  part  of  the  amendment,  which  enlarges  the  term  of 
the  judicial  tenure,  and  in  favour  of  so  much  as  leaves  out  the  proviso 
which  was  contained  in  the  amendment  of  the  gentleman  from  Luzerne. 
If  the  amendment  were  susceptible  of  a  division,  so  as  to  accomplish  his 
object,  he  would  be  glad  to  have  it  divided. 

Mr.  Dickey  said  he  had  already  stated  that  he  had  no  disposition  to 
address  the  committee  at  this  time.  He  could  not  vote  for  the  report  of 
the  majority  of  the  committee,  because  he  was  in  favor  of  abolishing  the 
life  tenure.  But  there  is  a  great  principle  laid  down  in  the  declaration  of 
rights,  which  I  and  my  constituents  are  desirous  to  preserve.  I  mean 
the  independence  of  the  judiciary.  I  am  desirous  to  prevent  the  laws 
denial,  or^the  laws  delay :  and  in  favor  of  preserving  the  right  of  the 
citizen  to  enjoy  life,  liberty  and  happiness.  While  therefore,  I  will  go 
with  the  gentleman  from  Luzerne,  and  the  minority  of  the  committee,  in 
favor  of  fixing  a  term  of  years,  to  take  the  place  of  the  life  tenure,  I  am 
not  in  favor  of  fixing  the  terms  too  short,  so  as  to  have  the  fears  of  the 
judges  operated  on,  or  to  affect  the  decisions  of  our  courts  of  justice. 
All  the  experience  we  have,  teaches  us  to  preserve  the  independence  of 
the  judiciary.  In  the  State  of  Indiana,  a  person  could  not  be  got  to 
accept  the  station  of  supreme  judge,  because  the  terms  are  too  short,  and 
the  salaries  too  low.  The  term  was  the  same  in  the  amendment  offered 
by  the  gentleman  from  Luzerne.  The  salary  is  higher  than  in  Indiana, 
but  still  the  salary  is  not  sufficient.  Judges  have  been  compelled  by  the 
inedequacy  of  the  salaries,  to  leave  the  bench,  and  to  go  back  to  the  bar. 
Judge  Shaler  did  so  in  the  west.     There  was  also  such  a  case  in  the 
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state  of  New  York.  A  judge,  who  had  presided  in  the  supreme  court  of 
that  state,  for  nine  years,  declared  that  he  lost  81000  a  year,  and  he  left 
the  bench,  and  went  to  practice  in  the  same  court.  These  lessons  teach 
us  that  we  cannot  get  judges  to  fill  the  office  for  so  short  a  term  as  seven 
years.  There  is  not  a  member  of  the  bar  who  has  an  established  prac* 
tice,  who  cannot  make  more  money  than  a  judge  limited  to  his  short 
term,  and  SI, 600  a  year.  If  we  extend  the  term  to  ten  years,  we  may 
find  persons  to  accept  the  office.  My  reason  for  saying  this  is,  that  in 
the  western  district  courts,  the  Legislature  have  increased  the  term  to  ten 
years.  When  they  were  established,  the  term  was  fixed  at  three  years. 
At  the  time  of  the  expiration  of  the  district  court  in  Philadelphia, 
although  the  decisions  were  not  aflected,  such  was  the  delay,  that  suits 
could  not  be  determined.  The  laws  denial  or  delay  ought  to  be  preven- 
ted ;  and  if  the  shortness  of  the  term  produced  that  denial  or  delay,  it 
was  wise  in  the  Legislature  to  remove  the  evil  by  lengthening  the  terin. 
The  term  was  extended  to  ten  years,  and  the  consequence  is,  that  the 
bench  is  filled  by  able  and  judicious  men.  If  the  term  had  beeVi  contin« 
ued  at  three  years,  men  of  this  character  could  not  have  been  obtained  ; 
and  I  am  not  now  willing  to  run  the  risk  which  we  must  incur,  if  we 
make  the  period  so  short  as  is  proposed  in  the  amendment  of  the  gen- 
tleman from  Luzerne.  This  is  my  reason  for  desiring  longer  terms. 
Farther — the  weak  point  in  our  judiciary,  is  in  the  courts  of  common 
pleas,  which  come  immediately  in  contest  with  the  people — ^rot  as 
regards  political  feelings — but  as  relates  to  individual  passions.  We  all 
know  that,  whenever  a  judge  sets  aside  the  verdict  of  a  jury,  he  invariably 
gives  ofience  to  one  of  the  parties.  Lawyers  of  eminence  will  not 
accept  of  these  offices  for  a  short  term,  because  they  are  not  willing  to 
make  enemies.  Were  it  not  that  errors  may  be  committed,  I  should  be 
reluctant  even  to  go  for  so  short  a  term  as  ten  years.  If  it  were  not  pro- 
bable that  errors  may  have  to  be  conected,  I  would  not  favor  a  term  of 
less  than  fifteen  years.  The  judges  might  then  be  able  to  retire  from  the 
bench  at  about  sixty  years  of  age.  As  to  the  associate  judges,  it  may  be 
of  somewhat  less  consequence,  although  still  important;  their  places 
however,  may  as  well  be  supplied  by  one  as  by  another.  But  in  the 
court  of  common  pleas,  and  in  the  supreme  court,  it  is  requisite  to  have 
judges  learned  in  the  law.  Not  long  since,  the  courts  did  revolutionize! 
so  far  as  relates  to  land  titles,  the  part  of  the  State  which  I  represent, 
north-west  of  the  Allegheny  and  Ohio.  They  did  undertake  to  reverse  the 
decisions  of  thirty  years.  Since  that  time,  they  have  found  out  their  error. 
and  been  obliged  to  reverse  their  own  decisions,  and  to  go  back  to  the 
prhiciple,  which  had  been  previously  settled.  Innovations  of  this  kind 
are  important  to  every  individual  of  the  Commonwealth.  While  we  are 
about  so  well  to  cafry  out  what  has  been  so  ably  presented  to  the  com- 
mittee  by  the  gentleman  from  Luzerne,  let  us  be  careful  that  we  do  not 
fall  into  the  opposite  error.  For  this  reason,  he  would  prefer  that  the 
amendment  should  specify  fifteen  years  as  the  term,  instead  of  seven. 
As  to  the  associate  judges,  I  am  more  indifferent.  One  could  as  well 
perform  the  duty  of  a  associate  as  another.  But  it  is  far  otherwise^ 
when  we  come  to  touch  courts,  which  require  judges  learned  in  the  law. 
In  reference  to  the  number ;  the  exigencies  of  the  State,  the  increase  of 
wealth,  and  other  circumstances,  may  render  it  necessary  to  make  a  cor- 
responding increase  in  the  number  of  judges  that  should  sit  in  bank.    I 
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'  have  an  objection  to  have  this  principle  unsettled,  when  by  an  amend* 
ment.  we  can  place  it  on  a  satisfactory  basis.  I  did  not  offer  the  amend- 
ment in  the  expectation  of  causing  any  delay.  I  had  intended  raeiely  to 
submit  it,  and  to  move  for  the  printing,  when  we  come  into  the  house, 
in  order  that  members  may  have  it  before  them  for  examination  and 
reflection. 

Mr.  Read  had  been  disposed  to  call  for  a  division  of  the  question,  to 
end  with  the  words  "behave  themselves  well,"  in  the  twelfth  line.  As 
however,  he  understood  the  gentleman  from  Beaver,  to  substitute  his 
amendment  for  the  whole  of  the  amendment  of  the  gentleman  from 
Luzerne,  he  was  cut  out  from  having  this  division  of  the  question.  He 
should  therefore  not  now  call  for  a  division,  but  content  himself  by  voting 
against  the  amendment  of  the  gentleman  from  Beaver,  and  then  take 
his  chance  of  getting  such  amendment  to  the  amendment  of  the  gentleman 
from  Luzerne,  as  would  strike  out  the  whole  of  the  proviso. 

Mr.  Darlington  did  not  suppose  he  could  throw  much  light  on  this 
subject;  and  would  merely  state,  so  that  his  vote  might  not  be  misun- 
derstood, that  he  would  vote  for  the  amendment  of  the  gentleman  from 
Beaver,  because  he  preferred  it  to  the  amendment  of  the  gentleman  from 
Luzerne.  His  mind  however  was  firmly  fixed  in  favor  of  the  tenure  for 
good  behaviour,  and  although  he  should  vote  for  the  amendment  to  the 
amendment,  yet  he  would  hold  himself  at  liberty  to  vote  against  both 
afterwards,  and  in  favor  of  the  tenure  for  good  behaviours. 

The  question  was  then  taken  on  the  amendment  of  Mr.  Dickey,  and 
determined  in  the  affirmative, — yeas  63,  nays  51,  as  follows  : 

Yeas — Messrs.  A^new,  Baldwin,  Barndollar,  Barnitz,  Bell,  Brown,  of  Lancaster, 
Carey,  Chambers,  Chandler,  of  Chester,  Chandler,  of  Philadelphia,  Chauncey,  Clapp, 
Clarke,  of  Beaver,  Clark,  of  Dauphin,  Cleavinger,  Cline,  Coates,  Cochran,  Cope, 
Cox,  Craig,  Crura,  Cunningham,  Darlington,  Denny,  Dickey,  Dickerson,  Dillinger, 
Farrelly,  Forward,  Gcarhart,  Harris,  Hastings,  Hays,  Henderson,  of  Allegheny,  Hen- 
derson, of  Dauphin,  Hopkinson,  Kerr,  Konigmacher,  Lyons,  Maclay,  M'Call,  M'Sherry, 
Meredith,  Merrill,  Merkcl,  Montgomery,  Myers,  Pennypackcr,  Pollock,  Porter,  of  Lan- 
caster, Porter,  of  Northampton,  Riter,  Royer,  Russell,  Saeger,  Scott,  Serrill,  Sill, 
Stevens,  Thomas,  Todd,  Weidman,  Young,  Sergeant,  President — 63. 

Nats — Messrs.  Ayres,  Banks,  Barclay,  Bedford,  Biddle,  Bigelow,  Bonham,  Brown, 
of  Northampton,  Brown,  of  Philadelphia,  Butler,  Clarke,  of  Indiana,  Grain,  Crawford, 
Curll,  Darrah,  Donagan,  Donnell,  Earle,  Fleming,  Foulkrod,  Fry,  Fuller,  Gilmore, 
Grenell,  Hayhurst.  Hcllfenstein,  Houpt,  Hyde,  IngersoU,  Kennedy,  Krebs,  Magee, 
Mann,  Martin,  M'Dowell,  Miller,  Ovcrliold.  Purviance,  Read,  Rogers,  Scheetz,  Sellers, 
Shellito,  Smith,  Smyth,  Sterigerc,  Sturdevant,  Taggart,  Weaver,  White,  Wood- 
ward— 51. 

Mr.  Fuller  then  proposed  to  amend  the  amendment  in  the  9th  line. 

The  Chair  said  it  was  not  susceptible  of  amendment,  it  having  been  an 
araendment  adopted  by  the  committee. 

Mr.  Fuller  then  gave  notice  that  he  should  move  an  amendment,  when 
the  proper  time  should  arrive,  providing  that  the  associate  judges  should 
be  elected  by  the  people  for  a  term  of  five  years. 

Mr.  Earle  then  called  for  the  yeas  and  nays  on  the  araendment  as 
amended,  which  were  ordered. 

Mr.  Bell  said  it  must  be  obvious  when  the  gentleman  from  Beaver 
moved  this  amendment  to  the  amendment  of  the  gentleman  from  Luzerne, 
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that  he  did  not  entertain  the  expectation,  nor  did  any  member  of  the 
committee  entertain  the  expectation,  that  the  final  vote  would  be  taken 
upon  it  this  afternoon.  It  was  to  him  also  obvious,  that  the  gentleman 
who  proposed  that  amendment  felt  himself  called  upon  suddenly,  unex- 
pectedly, and  without  preparation,  to  address  the  committee  on  the  subject 
contained  in  the  proposition.  That  proposition  contains  some  important 
changes  from  the  amendment  which  has  been  before  the  committee  for 
several  days,  and  the  vote  just  taken  upon  it  may  be  a  vote  of  intelligence, 
and  it  may  be  the  vote  which  will  be  given,  after  all  the  reflection  which 
this  important  and  momentous  subject  is  deserving  of;  but  certain  it  is, 
that  the  discussion  is  likely  to  be  cut  off  very  unexpectedly,  and  he  was 
thus  called  upon  suddenly  in  the  committee  of  the  whole,  to  decide,  and 
say  whether  the  tenure  of  the  judicial  officers  shall  be  changed  or  not 
He  had  expected  before  he  would  have  been  called  upon  thus  to  vote, 
to  hear  much  able  argument,  and  have  his  mind  enlightened  on  the  subject. 
He  expected  at  least  to  have  heard  his  very  talented  friend  from  the 
county  of  Philadelphia,  (Mr.  Ingersoll)  and  to  have  received  much 
information  from  him.  He  was  therefore  about  to  submit  a  motion  to 
test  the  sense  of  the  committee,  as  to  whether  they  were  ready  to  decide 
this  question  now  or  not.  Mr.  B .  therefore  moved  that  the  committee 
rise,  which  motion  was  disagreed  to. 

Mr.  Clarke,  of  Indiana,  said  that  in  the  present  state  of  the  question, 
he  found  himself  in  a  position  which  he  would  rather  not  be  in.  He  was 
called  upon  to  give  a  vote  which,  on  the  face  of  it,  would  appear  to  be 
contrary  to  his  expressed  opinions  ;  he  should  however  do  what  he 
considered  to  be  his  duty,  notwithstanding  what  the  appearances  might 
be.  He  was  in  favor  of  taking  away  from  all  offices  the  tenure  for  good 
behaviour — life  offices,  as  they  are  generally  termed,  and  very  properly 
so  termed.  He  had  listened  very  attentively  to  the  argument  used 
to  show  that  life  offices,  or  offices  during  good  behaviour,  were  necessary 
for  the  independence  of  the  judiciary.  Now  he  was  as  much  in  favor  of 
the  independence  of  the  judiciary,  as  any  gentleman  here,  but  he  did  not 
believe  that  life  offices  were  necessary  to  preserve  that  independence. 
He  did  believe  that  an  honest  man,  a  man  of  moral  courage,  and  such  a 
man  as  was  fit  for  the  bench,  would  be  as  independent  for  one,  two  or 
three  years,  as  though  he  were  appointed  for  life  ;  and  he  believed,  when 
that  honesty,  integrity  and  moral  courage  was  wanting,  that  no  tenure  of 
office  would  give  independence.  Solomon  says  that  what  is  wanting 
cannot  be  numbered,  and  he  believed  that  when  there  was  a  deficiency  in 
a  man's  mind,  you  cannot  make  it  up  by  any  artificial  means.  He 
believed  these  offices  ought  to  be  limited  to  some  reasonable  lime,  so  that 
the  people  might  have  an  oppoitunity  of  judging  of  the  manner  in  which 
they  fill  their  offices. 

It  is  because  they  want  this  tenure  that  I  shall  vote  against  the  amendment. 
It  is  altogether  too  long.  Commissionyourjudgesfor  fifteen  years  ?  You 
might  just  as  well  commission  them  for  life.  At  what  age  are  men 
generally  appointed  to  the  supreme  court  ?  A  gentleman  has  told  you 
that  the  age  is  about  forty -five  ;  and  if  you  add  fifteen  years  to  that 
number,  you  will  bring  a  man  to  the  age  of  sixty.  Is  not  this  nearly  the 
same  thing  as  if  you  appointed  a  man  for  life  ?  It  is  known  to  us  that  in 
the  state  of  New  York,  the  age  at  which  a  man  is  held  eligible  for  this 
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high  judicial  station  is  limited  to  sixty  jears.  If  we  were  to  do  as  New 
Yoik  does,  it  would  amount  to  about  the  same  thing  as  giving  a  life 
tenure.  But  I  am  not  prepared,  Mr.  Chairman,  to  make  a  speech  on  this 
subject.  I  did  not  intend  to  have  spoken,  and  should  not  have  done  so, 
but  for  the  position  in  which  we  were  unexpectedly  placed,  in  consequenc* 
of  which,  a  question  is  now  before  us  which  we  were  not  prepared  to 
meet.  All  of  us  were  prepared  for  a  very  wide  discussion  of  this  subject ;. 
but  now,  as  it  seems,  we  are  likely  to  get  at  the  question  at  once.  I  do 
not  myself  regret  that  this  is  the  case,  but  I  should  have  been  glad  to  have 
seen  the  question  taken,  first,  on  the  judges  of  the  supreme  court— next, 
on  the  president  judges  of  the  courts  of  common  pleas — and  then,  on  the 
associate  judges — whether  they  should  be  elected  or  appointed.  As  the 
matter  now  stands,  however,  we  are  precluded  from  making  any  amend- 
ments, or  of  trying  the  question  separately.  The  better  way,  therefore^ 
for  those  who  wish  that  the  question  should  be  taken  separately,  would 
be  for  them  to  vote  against  this  amendment  to  the  report  of  the 
committee.  Those  who  are  in  favor  of  the  tenure  during  good  behaviour 
will,  as  a  matter  of  principle,  vote  against  this  amendment;  while  those 
who  wish  a  different  course — either  as  to  the  judges  of  the  supreme 
court,  or  as  to  the  president  judges  of  the  courts  of  common  pleas,  or  as 
to  the  associate  judges,  will  act  wisely,  in  my  judgment,  to  vote  against 
the  amendment  also.  We  shall  then  be  left  precisely  wliere  we  were 
when  we  began ;  that  is,  we  shall  be  left  precisely  where  the  Constitution 
of  1790  leaves  us  ;  and  thus,  when  we  go  back  to  the  point  from  which 
we  started,  gentlemen  will  have  it  in  their  power  to  move  an  amendment 
in  relation,  first,  to  the  judges  of  the  Bupreme  court — and  then,  upon  the 
president  judges,  and  then,  upon  the  associate  judges — and  we  shall  be 
enabled,  in  this  manner,  to  get  at  each  question  separately.  But  here,  we 
are  compelled  to  take  the  whole  together — the  good  and  the  bad — whether 
we  like  it  or  not— or  whatever  our  own  opinions  may  be  in  regard  to  it, 
and  although  I  may  be  placed  in  the  situation  of  appearing  to  vote  in  favor 
of  the  life  ofiices — to  which  it  is  known  I  am  entirely  opposed — I  am, 
nevertheless,  compelled  to  do  so,  in  order  that  I  may  once  more  get  the 
question  into  such  a  position  as  will  enable  me  to  vote,  accordmg  to  my 
true  sentiments  and  opinions.  1  merely  rose,  Mr,  Chairman,  to  call  the 
attention  of  those  who  are  in  favor  of  abolishing  these  life  offices,  but  who 
are  not  in  favor  of  the  amendment  in  all  its  parts,  to  the  singular  position 
in  which  the  gentleman  from  Beaver,  (Mr.  Dickey)  has  placed  us,  and 
to  tell  them  that  they  had  better  vote  against  it— because,  by  so  doing,  we 
shall,  as  I  have  stated,  get  back  again  to  the  Constitution  of  1790,  and 
we  can  then  introduce  such  amendments  as  we  may  think  proper.  If, 
after  every  trial,  the  majority  of  this  body  deems  it  right  to  settle  down 
upon  the  grounds  assumed  in  this  amendment — why,  so  be  it.  But,  so 
far  as  my  own  individual  opinions  are  concerned,  its  features  fall  very 
far  short  of  that  which  I  am  desirous  to  secure. 

Mr.  Dickey  said,  that  it  was  very  clear  to  his  mind,  from  the  vote 
which  had  just  been  recorded,  that  a  majority  of  the  committee  were 
decidedly  in  favor  of  the  principle  of  fifteen  and  ten  years,  in  preference 
to  that  of  seven  and  ten  years. 

His  friend  from  Indiana.  (Mr.  Clarke)  with  a  vote  of  sixty-three  yeas, 
to  fifty-one  nays,  staring  him  in  the  face,  could  not  deny  the  fact,  and 
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whatever  the  final  vote  on  this  amendment  might  be,  he  (Mr.  D.)  hoped 
that  those  gentlemen  who  preferred  the  principle  of  fifteen  years  as  the 
tenure  of  the  judges  of  the  supreme  court,  and  the  tenure  of  ten  years  for 
the  president  judges  of  the  court  of  common  pleas,  would  continue  to 
vote  in  favor  of  the  report  of  the  committee  as  amended,  and  would  not  be 
deterred  from  so  doing  by  the  observations  which  had  fallen  from  the 
gentleman  on  his  left,  (Mr.  Clarke)  however  well  calculated  the 
observations  might  have  been  to  produce  that  effect.  It  had  been  well 
observed  by  the  gentleman  from  Chester,  (Mr.  Bell)  that,  when  he  (Mr. 
D.)  offered  this  amendment,  he  had  not  expected  that  the  vote  would  be 
taken  upon  it  to  day.  He  had  offered  it,  in  the  apparent  absence  of  all 
desire  to  speak,  and  merely  with  a  view  to  give  the  Convention  the  choice 
of  taking  the  vote,  that  he  had  offered  it.  The  result — which  he  had  no 
doubt  was  very  unexpected  to  the  gentleman  from  Indiana — was,  that  the 
amendment  was  carried  by  a  vote  of  sixty-three  to  fifty-one.  And  he 
(Mr.  D.)  was  yet  in  hopes  that  the  sixty-three  meaabers  who  had  voted 
in  favor  of  his  amendment,  would  vote  also  in  favor  of  the  report  of  the 
committee  as  amended.  He  believed  the  proposition  was  beat  calculated, 
in  its  present  form,  to  meet  the  views  of  a  majority  of  the  committee. 

Mr.  Martin  moved  that  the  committee  now  rise — which  motion  was 
rejected. 

Mr.  Bell  inquired  of  the  Chair,  whether  it  would  now  be  in  order  to 
move  to  amend  the  amendment,  by  adding  a  proviso  at  the  end  threof. 

The  Chair  said  such  a  motion  would  be  in  order. 

Mr.  Bell  then  moved  to  amend  the  amendment,  by  adding,  at  the  end 
thereof,  the  following  words : 

"  Provided,  That  after  the  ratification  and  adoption  of  this  Constitution, 
the  Governor  shall,  by  and  with  the  advice  and  consent  of  the  Senate, 
reappoint  one  of  the  then  existing  judges  of  the  supreme  court,  for  the 
term  of  three  years;  one  of  them  for  the  term  of  six  years;  one  of  them 
for  the  term  of  nine  years  ;  one  of  them  for  the  term  of  twelve  years ; 
and  one  of  them  for  the  term  of  fifteen  years." 

Mr.  Porter,  of  Northampton,  suggested  to  the  gentleman  from  Ches- 
ter, that  it  would  be  better  to  leave  these  matters  of  detail  to  be  settled 
in  the  schedule,  which  would  be  appended  to  the  Constitution,  when 
finished. 

The  question  then  recurring  on  the  amendment  to  the  amendment : 

Mr.  Dickey  said,  he  had  a  single  observation  to  make  iu  support  of  the 
remarkofthe  gentleman  from  Northampton,  (Mr.  Porter)  in  reference  to  his 
own  amendment.  When  he  (Mr.  D.)  drew  up  that  amendment,  he  con- 
templated that,  whatever  action  might  be  had  in  relation  to  the  present 
judges  of  the  supreme  court,  that  action  ought  to  be  settled,  as  the  gen- 
"tltMnan  from  Northampton  liad  suggested,  in  the  schedule  to  the  Consti- 
tution. It  would  be  indispensably  necessary  to  make  a  schedule,  and  he 
thought  it  would  be  improper,  at  tliis  time,  to  divert  the  attention  of  the 
committee  from  the  one  grand  question  before  them,  in  order  to  discuss 
ii  matter  which  formed  an  appropriate  part  of  that  schedule. 

Mr.  M'Dowell  said,  that  he  had  risen  for  the  purpose  of  making  a 
sort  of  apology  to  the  gentleman  from  Chester,  (Mr.  Bell)  for  voting  against 
his  amendment.     He  (Mr.  M'D.)  did  not  understand  the  effect  of  the  pro- 
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position  until  it  had  been  explained  by  the  gentleman  from  Adams,  (Mr. 
Stevens.)  He  liked  the  principle  of  the  matter,  but  was  not  satisfied  as 
to  matters  of  detail.  He  was  opposed  to  the  idea  that  all  the  judges  of 
the  supreme  court,  and  the  judges  of  the  courts  of  common  pleas,  should 
be  put  out  of  office  at  one  and  the  same  time ;  but  he  had  no  idea  of 
making  a  periodical  matter  of  the  whole  judiciary. 

And  whilst  he  was  up,  he  would  say  one  word  in  reference  to  the 
amendment  of  the  gentleman  from  Beaver^  (Mr.  Dickey.)  And  he  (Mr. 
M'D.)  addressed  himself  now  to  the  friends  of  reform  in  this  body.  He 
was  one  among  them  ;  he  was  a  member  of  the  reform  party  in  this 
house,  and,  as  such,  he  invited  gentlemen  now  to  come  to  the  support  of 
this  amendment.  If  he  had  not  taken  a  wrong  view  of  the  subject,  he 
understood  the  friends  of  reform  here,  to  be  contending  for  a  matter  of 
principle  ;  and  it  seemed  to  him  to  be  a  matter  of  no  great  importance  to 
those  who  contended  for  the  abolition  of  the  tenure  of  good  behaviour,  or 
the  life  office,  as  it  was  termed,  whether  the  period  was  for  the  space  of 
five  or  ten  years.  The  great  matter  was  to  secure  the  principle  for  which 
they  were  contending,  and,  having  once  secured  that,  he  thought  suffi- 
cient would  have  been  gained  to  answer  every  essential  purpose.  It 
would  be  in  the  recollection  of  the  committee,  that,  as  early  as  the  18th 
of  May,  1837,  he  had  offered  to  the  consideration  of  the  Convention  the 
following  resolution,  to  wit : 

"  Resolved,  That  the  second  section  of  the  fifth  article  of  the  Constitution  be  so  amen- 
ded that  the  several  judges  of  the  supreme  court  shall  hold  their  offices  during  the  term 
of  fifteen  years,  and  that  the  several  president  judges  of  the  court  of  common  pleas,  oyer 
and  terminer,  general  jail  delivery,  orphans'  court  and  court  of  quarter  sessions  of  the 
peace,  shall  hold  their  offices  during  the  period  of  ten  years." 

This,  (continued  Mr.  M'D.)  was  the  resolution  which  I  offered  at  that 
early  period  of  our  deliberations,  and  I  do  say  now,  that  it  becomes  the 
friends  of  reform — after  those  who  have  been  the  adherents  of  life  offices 
have  conceded  so  much — after  enjoying,  as  we  have  done,  the  benefit  of 
a  good  dinner — and  being  here  altogether  in  good  humor — as  I  trust  and 
believe  we  are — I  say  that,  in  my  opinion,  it  becomes  the  friends  of 
reform  to  make  some  concession  also.  The  gentlemen  on  the  other  side 
have  come  out  like  men,  and  I  think  that  our  friends  should  not  be  less 
magnanimous  than  they  are.  1  ask  this  as  a  concession.  I  ask  it  from 
those  who  are  in  favor  of  reform.  I  ask  them  to  come  boldly  forward, 
and  to  meet  the  gentlemen  on  their  own  ground.  It  is  a  matter  of  much 
importance,  that  there  should  be  as  much  unanimity  as  possible  in  all  the 
acts  which  may  be  done  by  this  body.  And  I  think  it  is  nothing  but 
reasonable,  nothing  but  fair,  after  the  conservatives  (the  radical-conserva- 
tives, so  to  speak)  have  thought  proper  to  make  this  manly  concession, 
(for  it  certainly  is  a  manly  concession)  that  there  should  be  a  correspond- 
ing spirit  of  concession  manifested  on  our  part,  and  that  we  should  forego 
our  own  predilections  as  to  the  five,  two* and  three  years,  in  order  that  we 
may,  as  I  have  said,  meet  them  on  their  own  grounds.  It  is  for  this 
reason  that  I  again  appeal  to  gentleman — the  friends  of  reform  in  this 
Convention — to  those  who  are  in  favor  of  the  abolition  of  the  life  tenure, 
and  of  the  establishment,  in  its  stead,  of  the  tenure  for  a  term  of  years,  to 
come  forward  now  and  vote  in  support  of  the  proposition  of  the  gentle- 
man from  Beaver.     We  shall  thus  have  gained  our  point — we  shall  have 
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secured  our  principle — and,  so  far  as  I  am  concerned,  I  do  not  ask  for 
more. 

Mr.  Brown,  of  Philadelphia,  said,  that  he  did  not  wish,  at  this  time,  to 
enter  into  a  general  discussion  of  the  merits  of  this  question.  It  had  been 
truly  observed,  that  the  committee  had  been  thrown  out  of  its  regular 
course,  by  the  amendment  which  had  been  proposed  by  the  gentleman 
from  Beaver,  (Mr.  Dickey.)  That  amendment,  said  Mr.  B.  has  come 
upon  the  committee  without  any  previous  expectation  on  our  part.  It 
has  taken  us  by  surpiise.  We  were  now,  for  the  first  time  since  the 
meeting  of  this  Convention,  discussing  a  great  principle,  which,  we  were 
led  to  believe,  was  considered  by  all  parties,  to  be  of  the  first  importance. 
Scarcely  had  the  discussion  commenced— scarcely  had  the  members  of 
the  Convention  brought  their  minds  steadily  to  think  upon  it — before  we 
are  thrown  aside  from  our  course,  to  discuss  questions  as  to  the  forma- 
tion of  the  courts,  the  particular  terms  of  years,  how  many  judges  there 
shall  be,  and  how  they  shall  be  turned  out.  These  were  mattlers  for 
after  consideration,  or,  probably,  for  previous  consideration.  It  would 
have  been  well  to  have  arranged  them  at  first,  and  to  have  arranged  them 
on  clear  and  distinct  grounds.  But,  sir,  we  are  not  in  a  position  to  attend  to 
them  now.  I  have  before  me  the  voles  upon  this  question.  I  refer  to 
them  for  a  moment,  without  any  intention  or  desire  to  animadvert  upon 
the  conduct  of  any  gentleman  here.  I  do  not  suppose,  however,  that  a 
majority  of  the  gentlemen  who  desired  to  establish  this  tenure  for  a  term 
of  years,  intend  to  vote  for  it  now.  Reference  has  been  made  to  a  con- 
cession ;  but,  as  the  question  presents  itself  to  my  mind,  I  cannot  look 
upon  it  in  the  light  of  a  con(;e.sj?ion.  The  gentlemen  who  have  gone  for 
the  life  tenure  will  still  do  so.  The  question,  on  an  intermediate  tenure^ 
came  up  between  the  tenure  of  fifteen  years  and  ten  years,  and  it  has  been 
decided  in  favor  of  the  longer  term  :  a  tenure  of  fifteen  years  is  nearly 
equal  to  a  tenure  for  life.  A  judge  is  seldom  appointed  before  he  is  fortv 
years  of  age.  Add  fifteen  years  to  tliis,  and  you  bring  him  to  fifty -five 
years  of  age,  when  he  will  be  too  old  for  re-?.ppoinlment. 

"What  is  the  principle  involved  in  this  inquiry,  but  the  principle  of  a 
term  of  years  ?  What  is  the  question  on  which  we  have  to  decide?  It 
isthebroud  question  between  lesponsibility  and  irresponsibility.  It  is  a 
question  wheilicr  there  shall,  or  shall  not,  be  a  power  in  the  Constitution 
of  your  state,  or  in  your  government  under  the  Constitution,  which  is  to 
be  cut  loose  from  all  human  authority  and  restraint.  This,  sir,  is  the 
plain  question — it  is  the  question  of  :i  tenure  for  a  term  of  years;  and 
there  is  no  other  question,  save  that  one,  involved  in  tiiis  inquiry.  It  is 
in  vain  to  seek  to  evade  it.  It  must  be  met,  and  I,  for  one,  am  here  for 
the  purpose  of  meeting  it.  I  am  not  here  to  turn  out  a  host  of  old  judges, 
simply  to  make  room  for  a  host  of  new  ones — who,  like  the  first,  mav 
live  another  life,  before'  we  can  remove  them.  Sir,  I  will  sanction  no 
such  absurdity. 

Charges  have  been  made,  Mr.  Chairman,  in  the  progress  of  this  dis- 
cussion, as  to  the  motives  which  govern  the  conduct  of  those  gentlemen, 
who  are  desirous  that  a  reform  should  take  place  in  the  judiciary  of  our 
Stale.  1,  sir,  am  no  disappointed  suitor.  I  am  no  lawyer,  mortified  at 
defeat  in  a  case  in  which  I  might  have  been  engaged.  I'am  here,  on  be- 
half of  the  people  of  Pennsylvania;  I  am  her.,  .0  endeavour  so  to  amend 
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your  CoQStitution,  as  to  make  it  accord  with  the  principle,  that  the  people 
are  fit  to  say  who  shall  represent  them  on  their  judicial  benches,  and 
that  such  persons  as  may  be  selected  for  that  office  shall,  within  a  rea- 
sonable space  of  time,  go  back  to  the  people  for  their  approval  or  rejec- 
tion. It  is  the  only  means  which  the  people  have  of  saying,  whether 
that  which  has  been  done  in  their  name,  has  been  well  done,  or  not  well 
done.  I  shall  vote,  Mr.  Chairman,  against  this  tenure  entirely.  I  will 
not  go  back  to  those  who  have  sent  me  here,  that  I  might  give  them 
bread — I  say,  I  will  not  go  back,  and  give  them  a  stone.  The  people  of 
the  state  of  Pennsylvania,  from  the  time  of  the  establishment  of  the  Con- 
gtitution  of  1789-90,  or,  at  least,  within  four  years  after  that  period- 
voted  against  this  tenure,  and,  rather  than  I  will  vote  for  the  tenure  now  pro- 
posed— rather  than  I  will  consent  thus  to  trifle  with  their  just  wishes  and 
expectations — I  will  let  them  still  go  on  and  complain.  I  will  leave  it 
with  them  to  call  together  another  Convention,  wlio  will  give  them  what 
they  want ;  but  I  will  never  be  instrumental  in  giving  them  that,  which 
they  not  only  do  not  want,  but  which  stands  in  direct  opposition  to  that 
which  they  have  asked  at  our  hands.  I  call  on  the  friends  of  reform  in 
this  Convention,  to  go  against  this  amendment — I  call  upon  them  now  to 
vote  it  down.  When  this  is  once  done,  we  shall  then  have  it  in  our 
power  to  commence  the  work  anew.  And,  if  the  friends  of  reform  are,  in 
truth,  desirous  of  reform ;  if  they  are,  in  truth,  opposed  to  this  life  tenure  ; 
if  they  are  sincere  in  their  professions,  they  will  now  go  with  those  who 
are  disposed  to  take  this  objectionable  feature  out  of  the  Constitution,  and 
will  go  in  favor  of  a  tenure  for  some  reasonable  period  of  years.  If  there 
be  any  one  principle  settled  in  the  .state  of  Pennsylvania,  it  is  that  the 
judges  of  our  courts  should  be  held  responsible. 

In  the  districts  of  Pittsburg  and  Lancaster,  the  term  had  been  fixed  at 
seven  years.  And  we  have  seen  that  in  these  courts  they  have  as  good 
judges,  as  are  to  be  found  in  any  other  parts  of  the  state.  In  Philadel- 
phia, he  was  informed,  there  was  great  difiiculty  in  getting  the  term 
extended  to  ten  years.  Yet  there  was  no  complaint  of  any  delay  of  jus- 
tice in  that  district. 

I  know  no  man  will  say  that  the  judges  of  the  district  courts  in  the 
county  of  Philadelphia,  are  less  independent  than  the  judges  of  any  other 
courts  in  the  Commonwealth.  None  will  say  so.  And  we  have  ample 
experience  to  shew  that  these  courts,  where  the  judges  are  thus  respon- 
sible, are  as  good  as  are  to  be  found  any  where  in  the  Commonwealth. 

But  I  will  not,  at  the  present  time,  Mr.  Chairman,  continue  the  dis- 
cussion ;  because,  if  when  we  shall  come  into  (Convention,  no  other  gen- 
tleman does  so,  I  shall  make  an  attempt  to  get  back  to  the  point  from 
which  we  originally  started.  If  we  give  our  votes  now,  in  favor  of  the 
amendment  of  the  gentleman  from  Beaver,  we  cannot  touch  upon  this 
subjei^t  again,  until  it  comes  up  on  second  reading,  in  Convention.  The 
no  means  of  reaching  it,  or  striking  any  part  of  it  out.  I  trust  that  the 
report  of  the  committee  will  thus  have  been  amended,  and  we  shall  have 
friends  of  reform,  or  those  who  are  in  favor  of  a  less  term  of  years  than 
that  mentioned  in  the  amendment,  will  vote  against  it.  I  know  that  it  is 
a  question  now  between  a  limited  and  an  unlimited  tenure ;  but  it  is  a 
question  on  a  tenure  so  large  that  we  do  not  wish  to  have  it.  I  hope,  at 
least,  that  no  friend  of  reform  •'wrill  vote  in  favor  of  the  amendment,  until 
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it  is  clearly  demonstrated  that  no  other  proposition  can  receive  the  sanc- 
tion of  this  body, 

Mr.  Darlington,  of  Chester,  rose,  and  proceeded  to  state  that  he 
should  feel  constrained  to  vote  against  the  amendment  which  had  been 
proposed  by  his  colleague,  (Mr.  Bell)  for  the  reasons  which  he  would 
briefly  assign ;  when  Mr.  Bell  rose,  and  said  that  he  would  save  his  col- 
league, (Mr.  Darlington)  the  trouble  of  making  any  remarks  on  the  sub- 
ject, by  withdrawing  his  amendment. 

And  the  amendment  to  the  amendment  was  accordingly  withdrawn. 

The  question  then  recurring  on  the  report  of  the  committee,  as  amen- 
ded: 

Mr.  Earle  rose  and  said,  that  he  believed  the  friends  of  reform  stood 
in  great  need  of  caution  and  prudence  in  their  actions  in  this  Convention. 
They  had  an  able  and  a  crafty  opposition  to  contend  with — an  opposi- 
tion which  formed  its  plans  in  secret,  and  carried  them  out  with  wisdom 
and  eneigy.  The  efforts  of  that  opposition  were  directed  to  two  special 
objects ;  the  first  of  which  was,  to  make  all  the  amendments  to  the  Con- 
stitution of  such  a  character  that  the  people  would  reject  them  ;  or,  sec- 
ondly, that  if  the  people  did  not  reject  them,  no  relief  would  be  afforded 
by  them.  And  thus  the  people  would  have  the  show  of  a  new  Constitu- 
tion, with  all  the  objectionable  features  and  practical  evils  of  the  Consti- 
tution of  1790.  They  would  have  the  shadow,  and  not  the  substance  of 
reform. 

He  asked  if  there  had  been  an  argument  advanced  on  either  side  of 
the  question  ?     Had  the  gentleman  from  Philadelphia,  or  the  gentleman 
from  Luzerne,  (Mr.  Woodward)  brought  forward  any  thing  like  an  argu- 
ment ?     Not  a  single  argument  had  been  advanced,  why  a  judge  should 
hold  his  office  for  fifteen  years.     If  any  could  be,  he  had  some  curiosity 
to  hear  it,  for  it  would  be  something  new  under  the  sun — something  that 
he  had  never  heard  before.     What  principle,  he  inquired,  could  be  laid 
down  for  such  a  tenure  ?     The  gentleman  from  Philadelphia,  had  laid 
down  the  principle,  that  the  judges  should  be  independent — that  was, 
irresponsible,  as  he  (Mr.  E.)  understood  it,  and  he  knew  no  other  irres* 
ponsibility  except  an  irresponsible  judiciary.     To  say  that  honesty  was 
independence,  was  an  insult  to  the  understanding.     It  had  been|argued 
that  the  appointing  of  judges  for  five,  six,  seven,  or  more  years,  was  not 
to  render  them  independent.     Agreed :    it  was  not  our  object  to  make 
them  independent.     Every  man  who  was  independent,  had  the  privilege 
of  being  a  tyrant— of  perverting  justice,  and  was  accountable  to  no  one. 

Your  judges,  then,  should  not  be  independent,  but  rendered  accounta* 
ble  to  the  people,  or  to  the  Legislature.  He  hoped  that  no  man,  who- 
held  democratic  principles  would  vote  for  the  independence  of  the  judi* 
ciary ;  and,  on  the  contrary,  trusted  that  they  would  go  for  the  honesty 
and  impartiality  of  the  judiciary.  What  was  the  course  of  the  argoment 
adopted  on  each  side  of  the  Convention  ?  On  the  other  side,  it  was  con* 
tended,  that  the  judiciary  ought  to  be  independent  of  the  Legislature,  in 
order  that  it  may  decide  on  the  unconstitutionality  of  laws.  At  the 
proper  time,  he  would  endeavor  to  show  that  there  was  nothing  at  all  in 
this  argument — that  it  had  no  good  foundation  to  rest  upon.  He  would 
also  show  that  there  was  nothing  in  a  short  te^jure,  to  prevent  any  judi- 
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ciary  from  declaring  laws  unconstitutional.  A  judge,  appointed  for  five 
years,  or  any  other  limited  term,  could  as  well  declare  a  law  unconstitu- 
tional, as  one  appointed  for  life.  It  was  possible  for  a  judge  to  pronounce 
a  law  unconstitutional  ten  years  after  being  passed.  How  i<Ue  it  was, 
then,  to  say  that  the  judges  must  be  appointed  for  the  long  term  of  fifteen 
years,  or  for  life,  as  they  would  then  be  independent  enough  to  declare  a 
law  unconstitutional,  if  they  thought  so. 

He  would  ask  gentlemen,  if  they  had  ever  heard  of  an  instance  in  any 
State  of  the  Union,  of  a  judge  appointed  lor  three  years  only,  being  called 
upon  to  pronounce  his  opinion,  in  regard  to  the  constitutionality  of  a  law, 
when  the  Legislature  had  it  in  their  power  to  remove  the  judge?  Such 
a  case  was  never  heard  of.  All  the  fear  and  apprehension  expressed  by 
gentlemen,  fell  to  the  ground,  so  far  as  regarded  the  legislature  who 
made  the  law.  That  independence  which  some  gentlemen  desired  to  see 
exercised  by  the  judiciary,  would,  in  his  opinion,  be  altogether  incon- 
sistent. It  would  be  an  independence  which  he  should  b«  sorry  to 
see  exercised — an  independence  entirely  in  opposition  to  the  will  of  the 
people.  He  did  not  wish  to  see  it  exercised  here,  in  Mississippi,  New 
Jersey,  or  any  where  else.  To  appoint  the  judges  for  fifteen  years,  was 
to  argue  that  they  must  be  altogether  independent  of  the  people,  as  well 
as  the  legislature,  and  that  both  ipight  be  wrong.  He  apprehended  that 
if  a  judge  were  appointed  at  the  age  of  sixty,  for  the  term  of  fifteen  years, 
it  would  be  found  more  than  long  enough  for  the  people.  And,  if  he 
were  appointed  at  forty  years  of  age,  the  term  would  be  too  short.  It 
this  principle  was,  that  so  long  as  the  judges  behave  well  they  shall  retain 
office — which,  however,  was  a  wrong  principle — there  could  be  no  reason 
why  the  term  of  fifteen  years  was  fixed  upon.  He  maintained,  that 
according  to  the  argument  which  had  been  urged,  the  term  of  fifteen 
years  was  proper  for  a  man  of  fifty-five.  It  also  proved  that  thirty  years 
would  be  proper  for  a  man  of  thirty-five. 

Gentlemen  who  were  in  favor  of  the  life  tenure,  seemed  to  imagine 
that  those  who  were  against  it,  did  not  like  the  present  judges,  and  there- 
fore desired  to  have  ihem  removed.  Now,  he  (Mr.  Earle)  begged  to 
say  that  he  was  not  among  the  number.  He  had  no  private  griefs  to  uige 
against  them,  and  he  would  not  remove  a  single  judge  to-morrow,  if  he 
could.  He  had,  at  home,  a  pamphlet  which  he  wrote  against  the  life 
tenure,  before  he  became  a  member  of  the  bar,  and  he  had  not  changed 
his  sentiments  on  the  subject  since  that  time.  Shall  we  (he  asked)  adopt 
a  pernicious  principle  to  gratify  a  private  pique  ?  He  trusted  not.  All 
that  we  desired  was  to  abolish  life  offices,  and  to  substitue  for  them  a  rea- 
sonable tenure.  We  asked  to  reduce  the  responsibility  of  the  judges. 
He  considered,  that  if  a  judge  should  take  it  into  his  head  to  give  a  deci- 
sion, which  was  altogether  contrary  to  the  opinions  of  those  who  framed 
the  Constitution,  and  would  not  construe  that  instrument  according  to 
the  meaning  and  intention  of  those  who  made  it,  this  was  a  case  jus- 
tifying the  removal  of  a  judge.  He  contended,  that  if  a  judge  construed 
the  Constitution  according  to  monarchical  principles,  he  ought  to  be  re- 
moved. If  he  decided  that  •*  black"  meant  '*  white,"  or  that  "  white" 
meant  •*  black,"  the  people  had  a  right  to  remove  him  from  office.  Such 
cases,  he  would  admit,  were  of  rare  occurrence,  but  nevertheless  they 
did  sometimes  occur.    A  man  might  become  indolent  and  inattentive  to 
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the  duties  of  his  office,  and,  consequently  it  was  proper  that  he  should  be 
removed.  Short  terms  tended  to  make  judges  industrious  and  attentive. 
In  his  opinion,  if  a  man  were  appointed  for  the  term  of  fifteen  years,  he 
would  not  be  stimulated  to  industry,  and  the  more  especially  so,  if  an  old 
man.  He  (Mr.  E.)  conceived,  thai  we  should  reserve  to  ourselves  the  power 
of  removing  a  judge  from  office,  if  he  proved  to  be  idle,  or  tyrannical,  or 
disposed  to  act  partially  between  suitors.  There  ought  to  be  some  mode 
of  getting  rid  of  him,  supposing,  he  deserved  to  be  removed  after  being 
in  office,  perhaps,  but  two  or  three  years.  Why,  were  we  to  be  com- 
pelled to  keep  him  in  office  twelve  or  fifteen  years  longer  than  we  wish- 
ed ?  Why  were  the  people  to  suffer  for  thirteen  years  before  they  could 
obtain  redress  ?  He  regarded  this  tenure  of  fifteen  years  as  affording  no 
I  redress  to  the  people.  It  was  worse  than  no  redress,  because  it  was  cal- 
culated, as  he  could  show,  to  prevent  relief.  We  all  knew  the  various 
pretexts  which  had  been  set  up  in  behalf  of  the  judges,  and,  in  conse- 
quence of  which,  they  had  escaped  removal  heretofore.  We  could  not  but 
see  that  some  more  efficient  provision  was  required  to  remedy  existing 
evils,  than  at  present  existed.  His  opinion  was  that  the  proposed  tenure 
of  fifteen  years  would  be  found  to  be  an  obstacle  to  the  removal  of  a  judge» 
by  impeachment,  or  address.  Supposing  him  to  have  been  in  office 
nearly  fifteen  j^ears,  and  the  people  to  be  dissatisfied  with  him,  and  they 
should  apply  to  the  legislature  to  Femove  him,  did  any  gentleman  here 
imagine  that  they  would  remove  him?  Certainly  not.  His  friends 
would  use  their  influence  with  the  membeis  of  the  legislature,  and  ex- 
cite their  sympathy  on  his  account.  If  we  removed  a  judge,  he  might 
die  as  Judge  Drake  did,  and  he  might,  as  that  judge  did,  get  his  power- 
ful, wealthy,  and  influential  friends  to  use  all  their  arts  with  the  legisla- 
ture, to  get  him  reappointed.  There  would  then  be  no  possibility  of  ob- 
taining any  redress.  Of  the  two  propositions,  he  (Mr.  Earle)  would 
say,  that  it  would  be  incomparably  better  to  appoint  the  judges  for  the 
tenure  of  good  behaviour,  and  to  provide  an  efficient  mode  of  removaL 
Adopt  such  a  mode  as  is  practised  in  a  majority  of  our  sister  states.  Do 
away  with  the  distinction  between  matters  impeachable,  and  not  impeach- 
able. He  considered  the  distinction  as  unnecessary  and  absurd,  and 
which  rendered  it  almost  impossible  to  remove  a  judge.  It  would  be  ad- 
visable to  give  the  legislature  an  absolute  power  of  removal,  by  address, 
on  a  vote  of  two-thirds.  Let  us  take  the  example  of  England,  which 
gentlemen  loved  so  well,  and  adopt  the  principle  of  the  act  which  wa» 
read  this  morning  by  the  gentleman  from  Union,  (Mr.  Merrill.)  The 
judiciary  there,  are  perfectly  responsible.  The  judges  could  be  removed 
every  year,  if  thought  necessary.  Now,  that  was  the  independent  judi- 
ciary, for  which  our  forefathers  formerly  contended.  There  was  some 
sense — some  reason  in  a  judiciary  of  that  character ;  but  ours  had  nothing 
to  recommend  it,  as  at  present  constituted.  In  fact,  it  was  good  for  noth* 
ing  at  all,  and  simply  for  this  reason :  the  law  of  impeachment  had  been 
laid  down  in  this'Convention,  and  also  in  the  legislature,  that  if  a  judge 
does  wrong—- wilfully,  knowingly,  corruptly,  it  was  amatter  of  impeach- 
ment. But,  if  he  does  wrong  through  weakness — through  human  infir- 
mity— not  intending  to  act  improperly,  he  could  not  be  impeached.  A 
few  years  ago,  when  a  judge  was  impeached  before  the  Senate  of  the 
United  States  for  an  act  of  gross  and  flagrant  tyranny  and  a  violation  of 
the  law  of  the  land,  all  the  judges  present  voted  in  fiavor  of  the  judge,  be- 
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cause  they  regarded  the  judge  so  great  a  fool  as  not  to  understand  his 
duty.  Now,  if  a  judge  were  so  great  a  fool  as  not  to  know  his  duty— • 
how  was  it  possible  to  ascertain  whether  a  man  wilfully  gave  judgment 
in  favor  of  his  personal  friends,  or  political  associates,  or  whether  what  he 
said,  was  not  said  through  mere  error  of  judgment,  or  mental  imbeciUty, 
It  must  be  perfectly  clear,  he  thought,  that  when  a  judge  came  before  the 
legislature,  the  senators  or  members  of  the  legislature,  acted  hon- 
estly. While  some,  however,  might  conceive,  that  they  had  come  to 
an  unjust  conclusion — that  they  had  acted  through  corruption,  others 
might  imagine  that  their  decision  was  the  result  of  human  frailty.  He 
declared  that  he  was  willing  to  leave  the  good  behaviour  tenure  to  pos- 
terity. He  was  desirous  that  the  principles  which  he  advocated  should 
be  carried  out — he  meant,  in  regard  to  the  responsibility  of  the  judiciary. 
He  contended,  that  objections  would  be  raised  throughout  the  state,  if  a 
provision  of  this  kind  were  to  be  incorporated  in  the  Constitution.  They 
would  be  made,  principally,  by  those  who  desired  the  actual  responsibili- 
ty of  the  judges.  The  amendment  would  be  regarded  as  the  shadow 
without  the  substance — as  not  amounting  to  what  was  required.  He 
would  most  ceitainly  record  his  vote  against  it. 

Mr.  Dickey,  of  Beaver,  remarked  that  when  he  offered  the  amend- 
xnent,  he  did  not  expect  the  question  would  be  taken  upon  it  so  soon.  He, 
however,  was  glad  of  it,  and  could  not  help  congiatulating  the  committee 
on  having  this  debate  on  the  judiciary,  cut  short.  No  doubt,  some  gentle- 
men would  be  disappointed  in  not  having  an  opportunity  to  deliver  the 
long  speeches  which  they  might  have  prepared,  but  he  trusted  that  their 
constituents  would  pardon  them,  in  consideration  of  the  discussion  having^ 
been  brought  so  speedily  to  a  close.  He  rejoiced  that  the  committee 
had  refused  to  indulge  the  gentleman  from  the  county  of  Philadelphia, 
(Mr.  Earle)  by  delaying  the  action  of  this  body  on  the  subject  before  it, 
for  two  or  three  weeks.  If  some  gentlemen  had  been  rather  inconsis- 
tent in  their  course  on  this  question,  they  would  have  to  apologise  for  it 
to  their  constituents,  in  the  best  manner  they  could.  With  regard  to  his 
own  constituents,  he  could  say  that  he  knew  them  to  be  opposed  to  a 
short  term.  He  should  be  perfecdy  satisfied  to  rest  his  vote  on  the  prin- 
ciple of  the  amendment,  as  olSered.  He  did  not  say  that  he  should  vote 
for  it ;  but  what  he  would  now  say  was,  that  he  could  not  vote  for  three 
superior  and  five  president  judges. 

My  constituents  are  opposed  to  a  short  tenure  for  the  judiciary ;  But 
I  may  vole  for  a  shorter  term  than  has  been  proposed  by  some  gentlemen. 
Believing  that  the  committee  are  now  prepared  for  the  vote,  I  will  not 
detain  them  by  any  further  remarks. 

Mr.  Banks  said,  he  was  under  the  necessity  ef  addressing  the  com- 
mittee in  consequence  of  the  advance  of  the  opinion  by  the  gentleman 
from  Indiana,  for  whose  opinions  he  always  felt  a  hight  respect — that  the 
present  proposition  would  not  answer  the  purpose  contemplated  by  the 
friends  of  reform.  If  we  grasp  at  too  much,  we  may  lose  all ;  and  we 
had  better  secure  a  recognition  of  the  principle  of  limited  tenures,  than 
lose  the  opportunity  now  afforded  to  us,  perhaps  forever.  Though  not 
content  with  the  proposition  of  the  gentleman  from  Beaver,  yet  I  am 
entirely  willing  to  take  it  as  far  as  it,  agrees  with  my  views.  Every  one 
knows  that  I  am  in  favor  of  shortening  the  term  of  judicial  office,  and 
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that  I  have  been  unifomly  and  utterly  opposed  to  the  life  tenure ;  my  views 
on  this  subject  appear  in  the  resolutions  and  reports  on  your  files.  In 
one  of  them  is  asserted  the  doctrine  that  the  term  should  be  limited  to 
five  years.  The  diflference  between  this  proposition  and  my  resolution 
is  in  the  length  of  the  term  proposed.  The  gentleman  from  Beaver  pro- 
poses a  term  of  fifteen  years,  while  my  proposition  was  a  term  of  ^ve 
years.  But  I  am  willing,  rather  than  to  lose  all — and  rather  than  to 
forego  the  opportunity  now  afibrded  for  establishing  the  principle  of  lim- 
ited tenures,  to  take  the  term  of  fifteen  years.  Though  I  do  not  approve 
of  the  proposition,  in  all  its  length  and  breadth,  yet  I  am  willing  to  accede 
to  it,  so  far  as  it  does  suit  my  views.  The  principle  being  once  estab- 
lished, it  may  be  safely  left  to  the  wisdom  of  the  people,  to  extend  it 
hereafter  as  far  as  they  please.  By  the  provision  for  future  amendments, 
which  we  shall  make,  they  w411  have  this  opportunity.  Reserving  to 
myself,  therefore,  the  right  to  express  my  views,  hereafter,  in  the  form 
of  an  amendment  to  the  new  Constitution,  I  am  willing,  for  the  sake  of 
compromise,  to  vote  for  the  term  offered  by  the  gentleman  from  Beaver, 
(Mr.  Dickey.)  We  will  now  see  who,  of  the  devoted  and  steadfast 
friends  of  a  reduced  and  limited  tenure,  would  go  for  the  amendment. 
If  they  will  go  with  us  for  this  compromise,  they  will  gain  the  prijiciple 
for  which  all  along  we  have  struggled  and  contended.  The  question 
presented  is  a  plain  and  practical  one.  Shall  we  take  this  or  get  nothing  ? 
Shall  we  say  to  gentlemen  who  are  in  favor  of  the  unlimited  and  life 
tenure, — *'we  are  better  and  wiser  than  you,  and  we  will  surrender 
nothing  to  your  judgment  and  wishes,  but  hold  to  our  own  propositions, 
though  we  cannot  carry  them  ?"  I  am  willing  to  take  the  best  offer  I  can 
get,  and,  therefore,  will  vote  for  the  amendment  of  the  gentleman  from 
Beaver. 

Mr.  Bell  felt  himself,  he  said,  in  an  awkward  position  in  regard  to 
this  question,  especially  after  the  remarks  of  the  gentleman  from  Mifflin. 
The  gentleman  from  Indiana  has  told  us  that,  if  we  vote  for  the 
amendment  of  the  gentleman  from  Beaver,  we  give  up  every  thing ;  that 
if  we  accede  to  that  term  of  fifteen  years,  we  surrender  all  the  principles 
for  which  we  have  contended.  He  (Mr.  Bell)  was  really  afraid  that  it 
was  so,  and,  therefore,  he  had  something  to  say  by  way  of  complaint,  on 
account  of  the  gentleman  having  put  the  proposition  in,  at  this  time.  He 
wished  to  speak  upon  the  subject,  and,  could  he  speak  against  the  pro- 
position, and  vote  for  it  ?  After  the  honest  declaration  from  the  gentle- 
man irom  Philadelphia,  (Mr.  Earle)  that  he  wished  and  intended  to 
destroy  the  independence  of  the  judiciary, — and  he  thanked  him  for  so 
freely  and  candidly  expressing  his  opinion  upon  the  question — it  could 
not  be  expected  that  the  proposition  would  suit  all  parties.  That  gen- 
tleman (Mr.  Earle)  was  opposed  to  any  judicial  system  which  would 
restrain  the  sovereignty  of  the  people — and,  in  that  phrase,  the  sovereignty 
of  tlie  people,  theie  was  great  danger,  especially  in  the  county  of  Phila- 
delphia. He  had  a  few  words  to  say  upon  the  question,  whether  limited 
tenures  would  destroy  the  independence  of  the  judiciary.  The  gentle- 
man from  Luzerne  had  sustained  the  doctrine  that  the  change  would  not 
destroy  the  judicial  independence,  but  plant  it  on  a  rock,  and  he  said  he 
would  pledge  himself  to  prove  that,  instead  of  destroying  the  indepen* 
dence  of  the  judiciary,  the  adoption  of  the  system  of  limited  tenures 
would  hold  up  a  strong  buttress  for  the  support  of  its  independence.    It 
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was  his  (Mr.  Bell's)  wish,  to  take  up  this  argument  and  follow  it  out, 
and  he  felt  it  to  be  his  duty  to  do  it,  and  to  show  where  the  doctrine 
maintained  by  the  gentleman  failed.  He  was  sorry  to  be  deprived  of 
this  opportunity,  at  present,  by  the  shape  in  which  the  question  had  been 
presented  by  the  amendment  of  the  gentleman  from  Beaver.  But  the 
gentleman  from  the  county  of  Philadelphia,  who  is  called  the  father  of 
3ie  Convention,  and  for  whom  all  due  veneration  was  felt,  had  laid  down 
the  position,  that  the  judiciary  must  be  improved  by  substituting  for  it  the 
sovereignty  of  the  people;  now,  what  was  this  popular  sovereignty? 
Was  it  mere  popular  clamor?  It  was  so  in  one  sense;  but,  in  another, 
it  was  democracy.  That  popular  sovereignty  which  consists  of  pop- 
ular opinion,  regulated  by  reflection  and  instruction,  was  entitled  to 
great  deference.  But  I  wish  to  know,  said  Mr.  Bell,  if  the  gentleman 
wishes  to  submit  the  decisions  of  the  judges  of  Pennsylvania,  which 
decisions  operate  upon  the  property,  the  prosperity  and  the  liberty  of  all 
the  citizens  of  the  Commonwealth,  to  the  sovereignty  of  the  people  for 
revision, — to  be  approved  or  reversed,  according  to  popular  whim  and 
impulse,  without  any  responsibility  or  any  definite  knowledge  of  the 
merits  of  the  cases  to  be  thus  finally  decided  ?  I  dare  say,  (said  Mr. 
Bell)  that  I  shall  make  myself  very  unpopular  in  the  county  of  Philadel- 
phia, if  I  suggest  a  doubt  as  to  the  feasibility  of  such  a  judicial  system. 
He  was  now  placed  in  a  singular  position  by  this  amendment.  If  he 
voted  for  it,  he  might  be  ranked  among  those  who  are  in  favor  of  des- 
troying the  independence  of  the  judiciary,  or  of  subjecting  it  to  the  sov- 
ereignty of  the  people.  We  had  before  us  the  example  of  the  English 
judiciary,  and  the  learned  judge  from  Philadelphia,  had  already  exhib- 
ited to  us  there,  the  example  of  an  independent  judiciary  established  by 
the  tenure  of  good  behaviour,  before  civil  liberty  was  established.  He 
(Mr.  Bell)  had  intended  to  travel  into  that  argument,  and  to  deduce  from 
it  some  considerations  in  favor  of  the  tenure  of  good  behaviour.  His 
attention  had  also  been  directed  to  the  Constitution  of  the  United  States, 
which  was  penned  by  wise,  prudent,  and  honest  men,  and  to  the  fact  that 
they  put  in  that  Constitution  the  tenure  of  good  behaviour.  How  was 
this  argument  met  ?  Doctor  Franklin,  whose  views  of  government  in  1776, 
were  somewhat  Eutopian,  had  introduced  the  short  term  system,  and  it  was 
agreed  to  be  a  decided  failure.  But,  after  returning,  with  all  the  expe- 
rience and  the  weight  of  character  given  him  by  his  observation  and 
intercourse  in  Europe,  he  become  a  member  of  the  Convention  which 
formed  the  fedeial  Constitution,  and  agreed  to  the  tenure  of  good  beha- 
viour. Have  we  heard  a  whisper  against  the  tenure  established  by  the 
Constitution  of  the  United  States  ?  No  sir.  There  sit  the  federal 
judges,  clothed  with  life  tenures,  raised  high  above  the  people,  and  ame- 
nable only  to  impeachment.  What  is  the  answer  to  all  this  ?  Why,  it 
is  said,  that  there  is  a  difference  between  the  federal  and  tfie  state  govern- 
ment, in  regard  to  the  duties,  power,  and  responsib^ity  of  the  judiciary. 
Where  is  this  diflference?  Gentlemen  say  that  the  federal  judiciary  has 
to  pass  judgment  upon  high  political  topics — on  questions  connected  with 
the  operations  of  the  departments  of  the  federal  and  state  governments, 
and  therefore,  ought  not  to  be  subjected  to  any  responsibility,  except, 
through  an  impeachment.  But,  am  I  to  be  told  that  the  judiciary  of 
Pennsylvania,  has  no  power  to  pass  upon  questions  connected  with 
political  subjects  ?     Have  tliey  not  jurisdiction  in  all  possible  cases, 
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where  there  is  a  complaint  that  the  legislative  branch  of  the  state  goven- 
ment  has  transcended  its  power?  Can  this  be  denied?  Have  not  the 
judiciary  of  Pennsylvania  repeatedly  passed  over  questions  of  Constita- 
tional  law  ?  Where  then  is  the  difference  between  the  federal  and  the 
state  judiciary,  which  should  render  necessary  and  proper  this  difference 
of  tenure  ?  Why  should  independence  be  necessary  for  one,  and  not 
foi  the  other?  As  both  stand  on  the  same  ground,  why  should  not  inde- 
pendence of  action  and  decision  be  as  necessary  to  the  judiciary  of  Penn- 
sylvania as  to  the  federal  judiciary  ? 

The  Convention  then  rose,  reported  progress  ;  and, 

The  Convention  adjourned. 


WEDNESDAY,  November  1,  1837. 

Mr.  Fleming,  of  Lycoming,  submitted  the  following  resolution,  which 
was  laid  on  the  table  for  future  consideration,  viz  : 

'^Resolvedf  That  this  Convention  will  adjourn  on  the  30th  iogtant,  to  meet  in 
the  city  of  Philadelphia,  on  Monday,  the  4th  of  December  next." 

Mr.  Cochran,  of  Lancaster,  submitted  the  following  resolution,  which 
was  laid  on  the  table  for  future  consideration,  viz : 

"  Resolved t  That  a  committee  be  appointed  for  the  purpose  of  ascertaining,  and 
reporting  to  this  Convention,  previous  to  the  —  instant,  the  most  eligible  place  for  the 
session  of  this  Convention,  during  the  session  of  the  State  Legislature." 

FIFTH   ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  M'Sherry  in  the  chair,  on  the  report  of  the  committee  to  whom 
was  referred  the  fifth  article  of  the  Constitution. 

The  question  being  on  the  amendment  of  Mr.  Woodward,  as  amended 
by  the  substitution  of  the  proposition  of  Mr.  Dickey,  making  it  to  read 
as  follows : 

**Sect.  2.  The  judges  of  the  supreme  court,  of  the  several  courts  of 
common  pleas,  and  of  such  other  courts  of  record  as  are,  or  shall  be, 
established  by  law,  shall  be  nominated  by  the  Governor,  and  by  and  with 
the  consent  of  the  senate,  appointed  and  commissioned  by  him.  The 
judges  of  the  supreme  court  shall  hold  their  offices  for  the  term  of  fifteen 
years,  if  they  shall  so  long  behave  themselves  well.  The  president  judges 
of  the  several  courts  of  common  pleas,  and  of  such  other  courts  of  record 
as  are,  or  shall  be,  established  by  law, — and  all  other  judges  required  to  be 
learned  in  the  law,  shall  hold  their  offices  for  the  term  of  ten  years,  if 
they  shall  so  long  behave  themselves  well.      The  associate  judges 


PENNSYLVANIA.  CONVENTION,  1837.  39& 

of  the  court  of  common  pleas  shall  hold  their  offices  for  the  term  of  five 
years,  if  they  shall  so  long  behave  themselves  well.  But  for  any  realson- 
able  cause,  which  shall  not  be  sufficient  ground  of  impeachment,  the 
Governor  may  remove  any  of  them,  on  the  address  of  two-thirds  of 
each  branch  of  the  Legislature.  The  judges  of  the  supreme  court,  and 
the  presidents  of  the  several  courts  of  common  pleas,  shall,  at  stated 
times,  receive  for  their  services  an  adequate  compensation,  to  be  fixed  by 
law, — which  shall  not  be  diminished  during  their  continuance  in  office^ 
but  they  shall  receive  no  fees  or  perquisites  of  office,  nor  hold  any  other 
office  of  profit  under  this  Commonwealth." 

Mr.  Brown,  of  the  county  of  Philadelphia,  said,  as  the  gentleman 
from  Chester,  (Mr.  Bell)  did  not  seem  disposed  to  avail  himself  of  his 
privilege  of  the  floor,  he  would  trouble  the  committee  with  a  few  words. 
Although  the  question  had  somewhat  changed  its  character,  since  yester- 
day, still  the  great  question  of  principle  was  not  compromitted.  The 
question  of  a  term  of  years,  was  still  the  question  open  for  discussion. 
Supposing  that  those  who  have  asserted  that  the  life  tenure,  or  tenure  of 
good  behavior,  which  is,  in  effect,  the  same,  is  necessary  to  the  inde- 
pendence of  the  judiciary  ;  still  adhere  to  this  opinion,  he  thought 
other  reasons  might  be  given,  besides  those  already  so  ably  answered  by 
the  gentleman  from  Luzerne,  (Mr.  Woodward)  to  show  why  that  was 
not  necessary, — and  that,  the  people  of  Pennsylvania  had  never  been 
satisfied  with  this  feature  of  their  Constitution,  and  that  they  had  its 
reform  especially  in  view,  when  they  caljed  this  Convention.  It  was  to 
this  last  point  in  the  debate,  that  he  would  more  particularly  call  their 
attention,  as  it  had  been  asserted  by  the  gentleman  from  Philadelphia, 
(Judge  Hopkinson)  and  others,  that  if  it  could  be  shown  that  the  people 
of  Pennsylvania  required  this  reform,  they  would  offer  no  further  oppo- 
sition. 

In  the  first  place,  then,  said  Mr.  B.  he  would  show  that  this  subject  of 
the  life  tenure  had  not  now  been  agitated  for  the  first  time,  but  that  it  had 
excited  the  attention  of  the  people,  and  had  loudly  been  complained  of, 
from  shortly  after  the  adoption  of  this  Constitution,  until  the  calling  of 
this  Convention.  The  voice  of  the  people  had  spoken  in  reference  to  it 
— not  from  town  meetings,  only,  which  it  was  the  practice  of  some  gentle* 
men  here  to  speak  lightly  of,  but,  however,  they  might  be  disposed  to  disre- 
gard these  meetings,  it  was  probable  that,  in  assemblages  of  this  charac- 
ter, where  citizens  meet  face  to  face,  and  one  man's  countenance 
sharpened  that  of  another,  public  sentiment  would  most  correctly  develope 
itself.  He  was  not,  however,  about  to  show  that  town  meetings  had  had 
any  influence  in  bringing  this  question  into  the  position  in  which  it  now 
stood.  He  would  waive  that  point,  and  bring  other  evidence — petitions 
from  the  people,  and  solemn  decisions  of  the  legislature, — ^the  proceedings 
of  which  body  designated  the  complaint,  and  the  remedy  that  should  be 
applied.  He  had  before  him  a  petition,  which  was  presented  to  the  legis- 
lature as  early  as  the  year  1805.  The  learned  gentleman  from  Phila- 
delphia, (Judge  Hopkinson)  said,  that  he  had  never  heard  of  any  ojections 
to  this  feature  in  the  Constitution,  until  he  came  here.  He  (Mr.  B.) 
could  not  but  express  his  surprise,  that  this  petition  should  have  escaped 
the  vigilant  research  of  that  gentleman.  The  petitioners,  in  the  petition 
to  which  he  referred,  held  this  language : 
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[Mr.  Brown  here  read  from  a  petition,  praying  such  reform  of  the 
judiciary  system,  as  would  render  it  less  complex,  prolix  and  expensive; 
and  enable  the  citizens  to  provide  justice  without  sale,  denial  or  delays, 
and  complaining  particularly  of  the  existing  tenure  of  the  judicial  office.] 

This  was  the  language  of  the  people  of  Pennsylvania,  or  at  least  of  a 
part  of  them,  in  1805,  as  is  shown  in  the  journal  of  the  legislative 
proceedings  of  that  year.  This  then,  is  no  new  cry,  growing  out  of  the 
new  fangled  notions  of  government,  which  are  supposed  to  prevail  at  the 
present  day.  The  feeling  had  grown  up  in  Pennsylvania,  with  the  growth 
of  those  republican  principles,  which  had  produced  this  Convention  ;  and 
it  was  not  to  be  now  cried  down  as  a  thing  of  radical  growth.  It  did 
not  spring  from  any  sudden  excitement  of  popular  opinion,  carrying  all 
before  it ;  but  had  grown  up  out  of  the  effects  of  this  system,  since  the 
establishment  of  this  Commonwealth.  He  would  now  show  the  com- 
mittee what  had  been  the  course  of  the  proceedings  and  petitions  on  this 
subject  since  1805.  He  would  read  from  the  journal  of  theeg  legislature, 
an  extract  from  a  preamble  and  resolutions,  offered  by  Messrs.  Andrews 
and  Dingman,  February  14,  1812. 

In  the  preamble  it  is  said  :  '*  The  removal  of  officers,  who  are  com- 
missioned during  good  behaviour,  (or  without  limitation  of  time,)  by  an 
application  to  the  legislature,  has  always  been  attended  with  great 
difficulty,  delay  and  expense  ;  and,  in  many  instances,  of  abuse  of  power, 
the  citizens  have  borne  injury  rather  than  seek  redress  under  difficulties 
that  appeared  unsurmountable,  and  when,  if  the  tenure  of  the  office  had 
been  for  a  short  period,  the  exclusion  of  the  officer  would,  without  expense 
to  the  state  or  the  people,  have  been  natural  and  easy." 

And  the  fourth  resolution  is  in  these  words  : 

'*  4th.  The  judges  of  the  supreme  court  and  the  president  and  asso- 
ciate judges  of  the  courts  of  common  pleas,  shall  be  commissioned  for, 
and  remain  in  office  seven  years,  if  they  shall  so  long  behave  themselves 
weU." 

These  views  seemed,  nearly  in  the  same  words,  to  have  been  laid  dewn, 
in  every  expression  of  public  opinion,  from  that  time  to  the  present.  The 
subject  was  passed  by  at  the  time.  He  held  in  his  hand  a  petition  pre- 
sented in  1810,  similar  to  others  from  ®ther  parts  of  the  Common  wealth. 
The  petitioners  here  say,  "that  judges  of  the  supreme  court  and  courts 
of  common  pleas,  and  justices  of  the  peace,  should  hold  their  offices 
during  life,  or  what  is  termed  good  behaviour,  is  a  principle  hostile  to 
and  irreconcilable  with,  every  idea  of  civil  liberty." 

That,  therefore,  was  the  opinion  of  a  considerable  portion  of  the  people 
in  1810.  What  was  on  record  in  the  report  of  the  legislative  proceedings 
of  that  day.  It  would  be  found  that  Mr.  Darlington,  of  Chester,  presen- 
ted several  petitions  calling  for  reforms.  The  petitioners  used  this  lan- 
guage. 

[Mr.  B.  here  read  from  a  petition,  containing  similar  opinions  with 
those  above  quoted.] 

Then  came  the  proceedings  of  the  legislature  in  1810,  and  1811-  He 
did  not  find  one  word  here  against  the  proposed  amendments,  but  the 
question  was  simply,  whether  that  legislature  was  justified  in  calling  a 
Convention.    In  1821  and  1822,  the  same  subject  was  agitated.    There 
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were  petitions,  at*  that  time  on  the  subject,  from  which  he  would  read  a 
passage. 

[Mr.  B.  again  referred  to  some  petitions  in  his  hand,  from  which  he 
read  extracts  suitable  to  his  argument.] 

A  motion  was  made  by  Mr.  Tarr  and  Mr.  Ritner,  to  refer  the  petitions. 
Among  the  yeas  on  the  question,  the  present  Chief  Magistrate  recorded 
his  name.  Thus,  it  appeared,  the  subject  was  still  continued  before  the 
legislature.  In  the  next  place,  he  would  come  to  the  years  1823  and' 
1824.  He  wished  to  shew  that  the  subject  had  never  been  lost  sight  of 
by  the  people  of  Pennsylvania.  The  journals  of  the  house  contained 
the  following  record : 

1823,  December  18. — ^A  motion  was  made  by  Mr.  Audenried  and 
Mr.  Roberts,  and  read  as  follows  :  Whereas,  the  Constitution  of  this 
Commonwealth,  has  upon  trial  of  more  than  thirty  years  been  found 
defective  in  some  of  its  provisions,  particularly  too  extensive  and  uncon- 
trolled a  power  of  appointment,  and  too  undefined  and  unlimited  a  discre- 
tion as  to  the  number  of  justices  of  the  peace  that  he  may  commission, 
as  well  as  in  giving  to  these  and  other  judicial  officers,  too  permanent  a 
tenure  of  office^  &c.        *  *         *        Therefore, 

Be  it  Resolved,  That  a  committee  be  appointed  to  inquire  into  the 
expediency  of  bringing  in  a  bill,  with  such  provisions  as  will  enable  the 
/people  to  vote  at  the  next  general  election,  for  or  against  a  Convention  to 
revise  and  amend  the  Constitution  of  this  Commonwealth,  thereby  to 
ascertain  whether  the  people,  the  source  of  all  power,  are  favorably  dis- 
posed to  such  a  call. 

This  resolution  was  taken  up  February  2d,  1824,  and  adopted.     Yeas 
67,  nays  18. 

Among  the  yeas  were  to  be  found  the  names  of  the  present  Chief 
Magistrate,  and  other  conspicuous  gentlemen  of  this  day.  It  appears  that, 
afterwards,  this  committee  reported  that  he  Constitution  of  1790 
was  superior  to  that  of  1776.  They  say  : — "  It  will  be  as  little  denied 
that  strong  defects  still  exist  in  our  frame  of  government.  This  began 
very  seriously  to  be  felt  on  a  trial  of  ten  years.  A  further  trial  of 
twenty  years  has  constantly  been  adding  to  the  proofs  of  its  imperfec- 
tions." 

They  then  go  on  at  large  to  shew  how  it  is  defective.  The  proceed- 
ings were  continued  and  a  bill  was  reported.  He  could  not  discover  that 
this  bill  was  called  up  again.  The  next  notice  to  which  he  would  call 
the  attention  of  the  committee  was  in  1824  and  1825.  The  subject,  it 
would  be  remarked,  was  never  lost  sight  of.  We  find  there  on  the 
journals  the  following: — "March  22d,  1825,  the  house  resumed  the 
third  reading  ot  the  bill.  No.  1 17,  entitled  "  an  act  for  ascertaining  the 
opinion  of  the  people  of  this  Commonwealth,  relative  to  the  call  of  a 
Convention."  And  on  the  question,  shall  the  same  pass  ?  The  yeas 
were  48,  nays  40. 

Among  those  who  voted  for  this  measure,  was  to  be  found  our  present 
Chief  Magistrate,  who  seemed  always  to  have  had  reform  at  his  heart. 
All  the  gentlemen  from  Washington  county  were  also  in  the  same  position 
throughout,  never  losing  sight  of  this  great  reform :  and  now  we  had 
some  of  these  gentlemen  on  this  floor — Messrs.  Kerr,  Ritter,  Sterigere, 


398  PROCEEDINGS  AND  DEBATES. 

Mann,  who  all  voted  in  favor  of  this  Convention.  He  could  not  find  a 
man  opposing  a  Convention,  who  had  a  seat  here.  What  were  the 
reasons  given  by  those  who  refused  to  call  a  Convention  ?  We  had  no 
record  of  debates  before  us  from  which  we  could  obtain  men's  opinions, 
but  we  had  a  protest,  from  which  he  would  read  an  extract.  The 
protesters  say : 

**  We,  the  undersigned,  members  of  the  legislature  having  voted  against 
the  passage  of  the  bill,  entitled  "  an  act  for  ascertaining  the  opinion  of  the 
people  of  this  Commonwealth  relative  to  the  call  of  a  Convention,"  avail 
ourselves  of  the  right  of  putting  our  reasons  for  so  doing  on  the  journals. 
We  view  this  bill  as  one  of  momentous  importance.     We  hold  these 
principles  to  be  correct  and  sacred,  **  that  all  power  is  inherent  in  the 
people,  and  all  free  governments  are  instituted  for  their  peace  and  happi- 
ness.    For  the  advancement  of  these  ends,  they  have  at  all  times,  an 
inalienable  and  indefeasible  rig] it  to  alter,  reform  or  abolish  their  govern- 
ment in  such  manner  as  they  may  think  proper."     The  people  alone 
have  the  power  to  alter,  reform  or  abolish  their  government.    We  conceive 
the  measure  for  a  call  of  a  Convention  for  this  purpose,  should  originate 
with  the  people  themselves,  and  not  with  their  representatives,  whose 
power  are  limited  and  defined.     There  have  been  no  petitions,  nor  any 
expression  bf  sentiment  by  the  people,  in  favor  of  the  call  of  a  Conven- 
tion.    In  acting  on  this  question,  we  hold  ourselves  bound  to  represent 
the   will  of  our  constituents,  but  that  is  unknown :  and  we   therefore 
cannot  assume  to  ourselves  powers  which  we  believe  are  not  delegated 
to  us." 

Not,  in  a  single  instance,  was  it  said,  that  the  Constitution  was  not 
defective — that  it  was   **  a  matchless   instrument."     Not  in  a   single 
instance,  did  these  protesters  shield  themselves  behind  the  perfectibility 
of  this  instrument.     The  call  was  made,  and  we  had  been  told  that  it  had 
not  been  responded  to  by  the  people  of  Pennsylvania.     W^hat  was  the 
reason  they  did  not  then  respond  ?     It  was  this.     The  people  of  Penn- 
sylvania, living  under  a  generally  good  Constitution,  with  some  defects, 
had  petitioned  for  the  call  of  a  Convention  for  particular  objects — to  make 
certain  amendments,  and  looking  to  nothing  beyond  those  objects.     In 
the  call  of  the  Convention  of  1790,  there  had  been  no  provision  introdu- 
ced to  require  a  vote  of  the  people  on  the  Constitution  which  might  be 
formed.     That  Convention  had  taken  such  course  as  they  thought  most 
suitable  ;  and  the  people  had  seen  that  Convention  making  amendments 
which  they  were  never  required  to  make  ;  not  guided  by  any  opinions 
of  the  people,  but  taking  upon  themselves  to  say  what  government  was 
best,  and  then  adopting  it  without  consulting  their  constituents.     They 
thus   transcended  the  high   powers  conferred  upon  them.     Therefore, 
when  the  question  was  afterwards  submitted  to  the  people  in  1 825,  they 
refused  to  call  a  Convention  v/ith  unlimited  powers.     With  this  history 
before  them,  they  did  vote  down  that  Convention,  because  there  was  do 
clause  in  the  act,  requiring  that  the  amendments  should  be  submitted  to 
the  people.     Here  was  the  ground  work  of  their  refusal  to  respond  to  the 
call  of  the  legislature.     This  was  the  cause  of  the  cry  of  alarm  from  one 
end  of  the  country  to  the  other,  against  the  changes  which  would  be  made 
by  this  irresponsible  body.     The  people  refused  to  give  the  Convention 
these  final  powers,  and  this  was  the  reason  it  went  down.     Did  we  see 
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the  people  of  Pennsylvania  giving  up  their  object  after  this  ?  No ;  they 
were  aware  of  the  reason  why  they  could  not  with  propriety  authorize 
the  call  of  a  Convention  with  the  unlimited  powers  provided  in  the  act  of 
1825,  and  they  saw  still  more  clearly  the  defects  in  the  Constitution 
which  required  a  remedy.  They  went  on,  as  Pennsylvanians  always 
will  go  on,  until  they  had  consummated  their  desire.  Gentlemen  would 
find  that  in  1832  and  1833,  the  subject  was  again  brought  up.  Here  we 
had  been  frequently  asked — where  is  the  evidence  of  the  objects  for  which 
the  people  called  this  Convention  \  The  gentleman  from  Philadelphia, 
(Mr.  Hopkinson)  had  said,  there  was  no  evidence  on  that  point.  He 
(Mr.  B.)  had  taken  the  pains  to  examine  the  petitions;  and  he  had 
selected  one  from  each  county,  and  he  would  now  call  the  attention  of 
the  commtttee  to  the  written  evidences  of  the  object  which  the  people  had 
in  view  in  calling  this  Convention.  He  had  found  in  these  later  petitions 
that  the  same  objects  of  reform  were  contemplated,  which  had  been 
brought  forward  in  1805,  1810,  1812,  1822, 1823,  1824,  1832  and  1833. 
He  found  on  the  subject  of  this  change  of  the  judicial  tenure,  that  the 
evidence  of  the  public  opinion  came  from  every  part  of  the  country. 
This  evidence  was  in  his  hand.  The  people  of  Pennsylvania  had  com- 
plained of  this  life  tenure  up  to  the  present  day :  and  their  whole  course 
and  language  shewed  that  the  judiciary  system,  as  it  now  stood,  was  not 
such  as  they  approved,  not  such  as  they  wished  to  continue.  What  did 
they  say  1     They  held  this  language  : 

"It  is  believed  that  the  Constitution  of  Pennsylvania  might  be 
improved  by  being  so  amended  as  to  diminish  the  patronage  of  the 
Governor,  abolish  all  offices  /or  life j  secure  a  more  equal  enjoyment  of 
the  right  of  suffrage,  and  have  magistrates  and  other  officers  elected 
directly  by  the  people." 

Such  then  was  the  object,  and  it  was  breathed  in  every  petition.  He  now 
called  on  gentlemen  to  redeem  their  pledge.     The  people  of  Pennsylva- 
nia would  go  with  them  and  to  the  end.     He  now  put  it  lo  the  gentlemen 
from  Philadelphia  to  abandon  this  point.     That  gentleman  had  said  he 
would  do  so,  if  any  evidence  of  public  opinion  could  be  shewn.     That 
gentleman  had  asked  if  there  was  any  one  voice  approving  of  this  change 
of  judicial  tenure — he  had  stated  that  there  was  nothing  on  record — no 
evidence  of  the  fact,  and  that  it  was  of  no  use  to  assume  it.     There  had 
been  remonstrances  and  petitions,  year  after  year,  produced  in  reply,  and 
others  might  be  found  in  1833,  and  what  was  the  substance  of  these. 
He  (Mr.  B.)  had  read  one,  and  the  gentleman  could  look  at  the  others. 
It  was  astonishing  with  what  unanimity  they  were  characterized.     We 
had  been  told  that  they  all  came  from  one  mint.     So  much  the  better. 
At  the  town  of  Boston,  when  the  revolution  commenced,  a  cry  was  raised 
against  the  oppression  of  thd  mother  country.     The  feeling  spread,  and 
no  matter  whence  it  came,  so  it  was  responded  to.     The  unanimity  of  the 
response,   in   this  case,  shewed  the  purity  of  the  motive  in  which  it 
oriijinated.     The  remonstrance  in  his  hand  ran  thus : — **  The  subscri- 
bevs,  citizens  of  Bucks  county,  understanding  that  petitions  for  a  Conven- 
tion to  alter  the  Constitution  of  the  State  have  been  presented  to  your 
bodies,  beg  leave  respectfully  to  remonstrate  against  any  such  measure. 
The  citizens  of  this  Commonwealth  have  very  recently  decided  against 
it,  [in  this,  said  Mr.  B.  they  beg  the  question,]  and  the  present  disturbed 
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state  of  our  country  and  our  own  moneyed  difficulties,  forbid  the  agitation 
of  this  question  at  present" 

The  times,  as  it  seemed,  were  not  propitious.  The  money  concerns 
of  the  country  were  deranged,  and  it  was  thought  unwise  to  agitate  the 
people.  But  he  held  another  document  in  his  hand,  a  little  different  in 
its  character.  The  language  of  this  was — **  Our  present  Constitutions 
have  protected  our  rights  and  given  us  abundance  and  happiness.  We 
wish  these  blessings  and  that  happiness  to  descend  upon  our  children* 
and  not  to  put  to  hazard  all  we  have  acquired  and  all  we  enjoy,  by  alter- 
ations in  our  Constitutions.  The  men  of  the  revolution  have  died  ;  we 
have  now  no  Washington  to  preside  over  our  Conventions,  and  as  we 
know  not  on  whom  the  mantle  of  the  illustrious  dead  may  have  fallen,  we 
greatly  desire  to  cling  to  what  their  wisdom  has  framed,  and  not  put  to 
hazard  all  we  have  acquired,  by  shaking  our  governments  to  their  very 
foundations." 

Such  were  the  arguments  in  this  memorial.  The  signers  did  not  say 
there  should  be  no  amendments,  or  that  reform  was  not  right  and  proper. 
They  did  not  say  so  ;  they  have  not  said  so.  He  might  be  mistaken  as 
to  their  views,  but  there  was  nothing  like  this  in  their  language.  He 
had  thus  shewn  that  the  subject  of  reform  was  not  one  of  yesterday  and 
to-day.  It  had  grown  out  of  a  deep  settled  conviction  of  the  people  that 
something  was  wrong,  and  no  people  could  have  pursued  reform  so 
unceasingly,  if  nothing  had  been  wrong.  Some  gentlemen  had  said  that 
his  colleague,  (Mr.  Earle)  was  the  father  of  this  Convention.  Where 
was  he  in  1805  ?  He  (Mr.  B.)  did  not  know  whether  his  colleague  was 
born  at  that  time.  Did  the  gentleman  from  Washington  in  1825,  vote 
for  reform  to  please  his  colleague,  when  he  was  not  known  in  the  state  ? 
He  would  rather  say  that  his  colleague  was  a  child  of  reform  than  its 
father. 

Having  thus  proved,  as  he  thought  he  had,  to  the  satisfaction  of  every 
member  of  this  Convention,  that  the  complaints  against  the  judiciary 
system  were  not,  as  has  been  said  by  the  gentleman  from  the  city,  heard 
for  the  first  time  in  this  hall,  but  have  been  made  from  all  parts  of  the 
state,  continually  since  as  hort  period  after  the  adoption  of  the  Constitu- 
tion of  1790  : — ^having  also  proved,  as  he  thought,  to  the  satisfaction  of 
even  that  gentleman  himself,  that  the  people  have,  at  all  times,  and 
particularly   in  calling  this  Convention,  had  this  object  in  view:— he 
would  now  call  on  that  gentleman,  (Mr.  Hopkinson)  and  his  colleagues, 
to  redeem  their  promise,  **  that  if  it  could  be  shewn   that  the  people 
required  this  amendment,  they  would  vote  for  it."     He  had  proved  it,  he 
said,  not  from  your  meetings,  which  seem  not  to  be  deemed  good  author- 
ity here,  but  which  he  regarded  as  the  best  exponent  of  the  public  will, 
but  by  petitions  signed  by  the  people  in  all  parts  of  the  state,  calmly  by 
their  fire  sides,  clearly  setting  forth  these  complaints  and  the  remedy,  and 
laid  before  the  legislature.     He  had  proved  it  from  the  legislative  records ; 
and  if  these  endorsers  of  public  opinion  would  not  satisfy,  no  human 
testimony  would.     Thus,  at  no  time  since  the  adoption  of  the  Constitu- 
tion, had  the  life  tenure  of  the  judiciary  been  acquiesced  in,  or  given 
o-eneral  satisfaction.     But  are  we  bound  to  obey  the  public  will,  thus  long 
and  audibly  expressed  ?     He  was  not  about  to  go  into  the  question  of 
instruction.     He  knew  the  gentleman  from  Philadelphia  was  opposed  to 


PENNSYLVANIA  CONVENTION,  1837.  401 

mstruetion.     He  had  read  the   opinion  of  that  learned  gentleman  at 
length,  and  believed  him  to  be  entirely  consistent.     The  party  to  which 
that  gentleman  belongs  had  always  held  the  doctrine,  that  instructions  are 
not  binding.    Perhaps  in  some  cases  they  were  not.     But  here,  for  thirty 
two  years,  the  people  had  been  seeking  means  to  amend  their  Constitution. 
They  had  called  this  Convention  for  that  purpose,  as  had  been  clearly 
shewn.     Many   gentlemen,  who  opposed  these  amendments,  had  also 
opposed  the  call  of  a  Convention.     But  some  of  these  were  now  here. 
They  had  felt  that  they  were  under  an  obligation  to  the  people  to  come 
here,  and  they  should  now  be  ready  to  fulfil  the  wishes  of  the  people. 
There  could  be  no  question  on  that  point.     The  Convention  had  been 
called  to  consider  what  amendments  may  be  proper,  and  to  submit  them 
to  the  people.     We  had  been  called  together  with  these  lights  before  us, 
and  it  became  our  duty,  according  to  the  best  lights  we  had,  to  incorpo- 
rate in  the  Constitution  these  changes  which  would  be  most  desirable  to 
the  people.     Suppose  now  that  we  had  assembled,  we  should  say  to  the 
people — "  Your  Constitution  is  good.     You  have  been  laboring  under  a 
mistake.     You  suffer  nothing  from  its  operation  :  and  we  give  you  back 
the  Constitution  as  it  is."     Was  it  for  this  the  people  convened  us  ?    Was 
it  that  we  should  preclude  them  for  ever  from  giving  their  opinions  ? 
They  had  requested  a  reform,  and  we  send  back  to  them  their  old  Con- 
stitution, and  thus  cause  a  new  excitement  throughout  the  country. 

Cannot  gentlemen  give  to  the  people  of  Pennsylvania  all  the  light  and 
experience  which  they  have  on  this  subject  ?     Can  they  not  go  before 
the  people,  and  tell  them  that  the  amendments  proposed  will  be  injurious 
to  them  ?     Will  not  the  people  then  have  an  opportunity  to  review  their 
opinions,  and  to  come  to  the  conclusion  that  you  are  right,  and  they 
wrong ;    granting  that    your    lights  on    the  subject    are   superior   to 
theirs,  and  therefore,  rejecting  the  amendments  ?     Or,  should  they  still, 
after  mature  reflection,  aided  by  your  arguments,  adhere  to  their  own 
opinions,  then  they  will  be  able,  as  they  ought  to  be,  to  adopt  such  amend- 
ments as  they  wish.     In  either  way,  we  discharge  our  duty,  and  safisfy 
the  people.     How  can  we  say  that  we  will  withhold  from  the  people  all 
chance  to  pass  on  these  subjects  ?     Is  it  not  our  duty  first  to  give  them 
what  they  want,  what  they  have  asked  for  ;  and  then  gentlemen  can  go 
before  them  with  their  own  views,  and  arguments  on  the  question.     Do 
gentlemen  fear  the  people  of  Pennsylvania  ?     Do   they  apprehend  that 
they  are  so  firmly  fixed  in  their  opinions  on  this  question,  that  they  can- 
not be  moved  ?     If  so,  then  it  is  a  farther  reason  why  the  people  should 
be  allowed  to  decide  for  themselves,  for  they  are  the  only  tribunal  who 
ought  to  decide  upon  it.     A  powerful  appeal  hash  een  made  to  us,  and 
examples  have  been  pointed  out,  of  great  men  yielding  to  popular  opinion, 
and  being  sacrified  in  consequence  of  it.     All  this  may  be  true.     But  let 
us  look  abroad  in  our  own  country,  and  see  how  many  there  are   who 
have  sunk  in  consequence  of  disregarding  public  opinion,  and  the  ex- 
pressed will  of  the  people.     Wheoever  would  undertake  to  disobey  the 
instructions  of  the  people  of  Pennsylvania,  had  better  look  abroad,  and 
see  whether  any  public  man  has  ever  been  able  to  stand  against  the  pop- 
ular will.     No  man  has  ever  been  strong  enough,  in  this  Commonwealth. 
This  is  a  dangerous  attempt,  sir,  try  it  who  may,  to  set  up  the  will  of 
individuals,  or  of  public  bodies,  against  that  of  the  people  at  large.     It  is 
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dangerous,  any  where,  and  especially  so  where  the  people  exert  so  much 
power. 

Having  endeavored  to  show  what  are  the  wishes  of  the  people ,  and 
what  the  purposes  for  which  we  are  called  together,  T  now  proceed  to 
notice  the  reasons  why  we  should  obey  the  voice  of  the  people. 

I  believe,  sir,  in  the  independence  of  the  judiciary,  and  will  do  nothing 
to  impair  it,  and  I  regret  that  my  colleague,  (Mr.  Earle,)  in  his  remarks, 
yesterday,  let  fall  a  hasty  expression,  intimating  that  he  was  opposed  to 
their  independence.  He  did  not,  however,  use  the  expression  in  the 
sense  in  which  it  has  been  taken,  and  repeated,  by  the  gentleman  from 
Chester,  (Mr.  Bell.)  He.  (Mr.  Earle)  said  he  was  for  preserving  the 
integrity  of  the  judiciary,  which  is  but  another  form  of  expressing  the 
same  thing  as  their  independence.  That  word,  integrity,  might  answer 
our  purpose  ;  but,  sir,  I  am  willing  to  say  that  T  am  for  an  independent 
judiciary.  It  has  been  said  that  the  judiciary  of  England  is  independent, 
because  it  is  not  under  the  control  of  the  crown : — ^but  the  legislature, 
if  I  am  not  greatly  mistaken,  may  control  it,  to  a  great  extent.  The 
judges  of  this  state,  even  under  the  present  Constitution,  are  not  indepen- 
dent of  the  people  ;  for,  they  may  be  removed,  on  the  address  of  both 
branches  of  the  legislature.  They  are  therefore  made  dependent  on  the 
people  themselves.  If  it  was  considcied  necessary,  in  order  to  their  in- 
dependence, to  cut  llicm  loose  from  all  human  authority  or  control,  why 
make  them  amenable  to  two  thirds  of  the  legislature  ?  In  some  of  the 
states  whose  example  has  been  cited  here,  in  support  of  the  life  tenure, 
the  judges  may  be  removed  by  a  bare  majority  of  the  legislature.  Where, 
tJien,  will  gentlemen  find  the  principle  of  an  independent  judiciary  car- 
ried out  to  the  extent  which  they  demand,  and  which  their  argument  calls 
for  ?  I  will  go  as  far  as  any  one  to  make  the  judges  independent  of  all 
the  other  branches  of  the  government,  but  I  would  secure  their  respon- 
sibility  to  the  people.  What,  sir,  docs  the  argument  of  the  gentleman 
lead  to  ?  What  kind  of  independence  is  it  that  they  wish  ?  They  will 
not  say  that  they  shall  not  be  amenable  to  some  power, — at  least  to  some 
other  branch  of  the  government.  Here  I  will  read  the  language  of  Burke» 
as  quoted  in  Strory's  commentaries,  on  this  subject. 

*«  Whatever,  says  he,  is  supreme  in  a  state  ought  to  have  as  much  as 
possible,  its  judicial  authority  so  constituted,  as  not  only  not  to  depend 
upon  it,  but  in  some  sort  to  balance  it.  It  ought  to  give  security  to  its 
justice  against  its  power.  It  ought  to  make  its  judicature,  as  it  were, 
somethiujf  exterior  to  the  state." 

Now,  are  gentlemen  prepared  to  carry  out  this  principle  of  indepen- 
dence ?  Will  they  assert  that  the  judiciary  should  be  so  far  independent 
as  to  control  and  check  the  people  ?  This  is  not  the  independence  even 
of  our  present  judiciary.  It  is  not  a  power,  "exterior  to  the  state;" 
it  is  dependent  on  the  will  of  the  state.  This  principle  of  indepen« 
dence  may,  however,  be  very  good,  under  a  king  ;  but  it  would  not  be 
applicable  here.  It  is  admitted  by  all  that,  here,  the  judges  are  only  to 
be  independent  to  a  certain  extent,  and  complete  independence  is  not 
asked  for.  What  is  laid  down,  in  our  own  state  Constitution,  on  this 
subject,  is  of  more  authority,  than  all  the  writings  of  antiquity,  which 
have  been  referred  to.    The  Constitution  of  Maine  sayi,  "  Every  pervoD 
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holding  any  office  may  be  removed  by  the  Governor,  with  the  advice 
of  the  council,  on  the  address  of  both  branches  of  the  legislature,*'' 

So,  the  Constitution  of  old  Massachusetts,  has  nothing  about  an  autihor- 
ity,  "exterior  to  the  state."     It  says: 

"  All  power  residing  originally  in  the  people  and  being  derived  from 
them,  the  several  magistrates  and  officers  of  government,  vested  wilk 
authority,  whether  legislative,  executive  ov  judicial,  are  their  substitute* 
and  agents,  and  are  at  all  times  accountable  to  them." 

Their  '*  substitutes  and  agemts,"  have  no  power  to  control  them. 
This  is  the  same  principle  which  we  have  introduced  into  our  Constita- 
tion,  though  we  have  not  carried  it  out  in  relation  to  the  judiciary.  The 
same  doctrine  will  be  found  in  the  Constitutions  of  Vermont  and  New 
Hampshire. 

But,  sir,  the  gentleman  from  Philadelphia,  (Mr.  Hopkinson)  says 
that,  in  this  country, the  judges  have  no  political  power.  When  ths 
judges  in  England  were  dependent  wholly  upon  the  king,  the  gentleman's 
argument  goes  to  show  that  they  were  still  honest  and  independent 
judges,  in  cases  where  the  crown  was  not  interested.  He  says  that  event 
Jeffrifes,  though  a  mere  tool  of  the  crown,  was  a  just  judge,  as  betwecm 
man  and  man.  The  cases,  then,  are  not  analogous  ;  and,  even  if  fbe 
judges  here  had  no  political  power,  It  would  be  no  argument  in  favor  of 
making  them  irresponsible,  and,  according  to  his  own  showing,  jadges 
may  be  wholly  dependent  on  the  chief  power  of  the  state,  and  yet  do 
justice  to  individuals.     The  argument  is  universal  in  that  case. 

I  am  rather  at  a  loss,  however,  to  imagine  how  the  learned  gentleman 
can  say  that  our  judges  have  no  political  power.  We  cannot  be  deaf  t» 
the  complaints  so  often  made  of  their  interference  in  the  elections,  and  the 
influence  they  exert  over  their  result,  in  opposition  to  the  voice  of  the 
great  mass  of  the  people  of  Pennsylvania. 

It  is  laid  down  in  the  Federalist,  by  Alexander  Hamilton,  that  the  good 
behaviour  tenure  of  the  judiciary,  in  a  monarchy,  *'  is  an  excellent  bar- 
rier to  the  despotism  of  the  prince,  and,  in  a  republic,  it  is  a  no  less  excel- 
lent barrier  to  the  encroachments  and  oppressions  of  the  representative 
body,"*  I  don't  know  how  far  the  representatives  may  encroach  upon 
powers  not  belonging  to  them,  but  it  is  folly  to  say  that  their  encroadh- 
ments  can  be  resisted  by  the  judiciary,  when  the  legislature  can,  atanjr 
time,  remove  the  judges.  How  easy  it  would  be,  in  a  contest  betweca 
the  two  departments,  to  do  that.  The  argument  for  the  independence  of 
the  judiciary,  in  this  case,  is  then  given  ap,  and  its  very  object  is  given 
up.  Such  a  degree  of  independence  might  be  very  dangerous,  under  some 
circumstances.  It  is  admitted  that  they  may  exercise  their  own  will,  and 
substitute  it  for  the  will  of  the  legislative  body. 

Gentlemen  have  argued  that  it  is  necessary  to  make  the  judiciary  sta- 
ble and  independent,  in  order  to  guard  against  the  momentary  ebuUtioas 
of  the  popular  will.  But  is  there  any  change  contemplated  by  which  the 
popular  will  may  be  enabled  suddenly  to  sweep  away  from  before  it  the 
departments  of  the  judiciary  ?  The  argument  is  that  the  amendment  pro- 
posed will  afford  the  people  an  opportunity  to  infuse  into  the  judictaiy 

*  3  Stories  Commentaries  on  the  Constitution,  p.  458. 
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their  own  views  and  impulses ;  and  that,  with  so  great  an  infusion  of  the 
popular  feeling  in  every  branch  of  the  government,  it  will  be  impossible 
to  carry  it  on.  But,  sir,  were  it  possible  to  prevent  the  people  from  in- 
fusing into  the  government  their  own  judgment,  it  would  be,  in  effect, 
revolutionized.  It  would  no  longer  be  a  popular  government,  nor  a  free 
government.  It  is  the  salvation  of  our  government,  that  the  people  can 
peaceably  carry  into  all  its  departments  their  own  feelings  and  views ; 
and  this  is  all  we  ask.  If  we  asked  for  annual  elections,  then  there 
would  be  some  ground  for  the  declaration  that  we  are  about  to  let  loose 
the  popular  will,  to  control  the  judiciary.  But,  even  if  we  were  about  to 
ask  that  the  judges  should  be  elected  annually,  the  argument  would  not 
hold  good.  The  argument  drawn  by  the  gentleman  from  Union,  (Mr. 
Merrill)  from  the  unjust  decisions  of  the  decemvirs,  and  of  the  judges  in 
Greece,  does  not  apply.  There  is  no  analogy  between  our  situation  and 
that  of  Rome  and  Greece.  Paris,  it  has  been  said,  is  France,  because 
the  power  of  France  was  concentrated  therein.  So  Rome  was  the  whole 
Roman  empire.  But  here  it  is  not  so,  in  our  extensive  and  thinly  popu- 
lated country.  Suppose  an  excitement  got  up  at  Pittsburg,  against  a  judge 
there,  on  account  of  an  unpopular  decision.  It  could  not  proceed  much 
farther,  without  having  ample  time  to  cool  down.  How  long  would  it 
not  be  bftfore  it  would  reach  the  other  portions  of  the  people,  and  with 
what  calmness  and  deliberation  would  it  then  be  considered  No  sud- 
den, and  wide  spread,  and  overpowering  excitement  can  arise  here.  Sap- 
pose  an  unjust  decision  be  made  in  Philadelphia,  and  that  there  should  be 
a  great  excitement  on  account  of  it.  Before  it  would  reach  the  mountain 
tops,  it  must  pass  this  valley,  where  it  would  be  subjected  to  the  delibe- 
rate and  cool  consideration  of  a  people  who  are  never  excited,  but  in  a 
good  cause.  But  if  it  would  pass  here,  it  must  still  roll  from  valley  to 
valley,  of  coubiderate  freemen,  before  it  overspreads  the  state.  There 
would,  therefore,  be  little  danger  from  this  source. 

But,  sir,  we  ask  no  such  judiciary  as  is  here  held  up  to  excite  our  ap- 
prehensions. We  ask  one  which  it  will  take  years  to  change.  Who 
would  say  that  the  judiciary  must  be  a  power  **  exterior  to  the  state," 
and  control  it  ?  You  cannot  control  public  opinion,  if  you  would. 
Those  who  would  seek  to  change  or  to  check  popular  opinion,  will  only 
give  it  strength ;  we^  here,  are  an  evidence  that  the  people  will  cause 
their  will  to  be  obeyed. 

In  Great  Britain,  the  king  appoints  the  judges,  and  the  king  lasts 
many  years ;  under  our  proprietary  government,  they  were  appointed  by 
the  council,  which  body  lasted  seven  years.  They  appointed  the 
judges  annually,  and  then  they  were  really  dependent.  The  power 
that  appointed  these  judges,  in  both  these  cases,  outlasted  them.  Do  we 
ask  such  a  judiciary  as  that?  The  judiciary  we  ask,  outlives  the  Gov- 
ernor and  the  senate  wiio  appoint  it,  and  it  is  to  be  passed  upon,  at  the 
expiration  of  its  term,  by  a  new  set  of  men.  AVe  ask  not  a  judiciary 
ihat  may  be  swept  away  by  the  first  breath  of  popular  excitement.  Has 
any  one  shown  us  that  our  judiciary  is  more  independent,  and  more  ca- 
pable and  industrious,  on  account  of  its  good  behaviour  tenure  ?  Many 
complaints  had  been  made  against  it.  One  of  the  memorials,  presented 
in  1805,  gave  as  a  reason  for  the  change  cf  the  tenure,  that  justice  could 
not  then  be  obtained  from  the  courts. 
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[Here  Mr.  B.  read  an  extract  from  a  memorial,  presented  in  1805,  in 
corroboration  of  his  views.] 

Thus  they  assert  that  justice  could  not  be  obtained  from  the  eourtoi 
"  without  sale,  denial,  or  delay."  I  know,  sir, — though  I  am  no  disap- 
pointed suitor,  and  have  no  personal  cause  of  complaint,^»I  know,  sir^ 
that  many  and  grievous  complaints  have  been  made  of  the  tardiness  and 
negligence  of  the  courts.  Have  they  granted  justice  without  delay  ? 
The  complaint  is  not  of  their  want  of  integrity,  nor  of  incapacity,  but  of 
their  failure  to  exert  their  faculties  in  the  discharge  of  their  duty.  The 
people  complain  that  they  cannot  get  their  causes  decided.  Is  it  no  evil 
that  they  have  to  (Jance  attendance  on  the  courts,  year  after  year?  In 
Pittsburg,  there  were  said  to  be,  at  one  time,  eight  hundred  cases, 
untried,  on  the  docket  of  the  supreme  court.  Such  an  accumulation 
as  this  must  have  arisen  from  a  want  of  motive  to  action,  on  the  part  of 
the  court. 

Mr.  Denny  here  begged  to  state  that,  at  present,  there  were  before  the 
supreme  court,  at  Pittsburg,  only  five  cases,  undecided. 

Mr.  Ingersoll.     That  is  no  contradiction. 

Mr.  Brown  resumed.  I  spoke  of  a  certain  period  of  time  heretofore. 
The  cases  may  have  been  brought  up,  and  the  docket  cleared,  in  conie- 
quence  of  the  infusion  of  new  judges  into  the  court.  Seeing  the  situa- 
tion in  which  the  docket  stood,  they  may  have  cleared  it  off  by  industry, 
caused,  perhaps,  by  the  anticipation  of  this  Convention.  I  do  know,  sir, 
though  this  is  a  delicate  matter  to  speak  of — that,  at  one  time,  in  the 
court  of  common  pleas,  in  Philadelphia,  it  was  impossible,  after  getting 
a  case  in  it,  ever  to  get  it  out  again.  But  the  industry  of  the  present  judge 
had  cleared  away  the  immense  mass  of  business  before  that  court.  The 
complaint  is  general,  that  your  courts  delay  their  business  unnecessarily, 
and  no  one  will  go  before  them  if  he  can  avoid  it.  Justice,  without  delay, 
cannot  be  obtained  from  them.  The  records  of  the  legislature,  as  you 
know,  Mr.  Chairman,  are  filled  with  these  complaints  against  the  judi- 
ciary ;  scarcely  a  session  passes,  without  complaints  against  some  of  the 
judges.  In  one  session,  I  recollect,  three  judges  were  complained  of. 
I  will  not  refer  particularly  to  those  cases.  But  the  grounds  of  complaint 
were,  bad  habits,  and  change  of  character,  in  consequence,  perhaps,  of 
the  visitation  of  God,  and  perhaps  of  their  own  bad  habits.  They  were 
not  such  men  as  Pennsylvania  should  have  for  judges.  In  some  cases  it 
happened  that  a  judge  was  so  deaf  that  he  could  net  hear  the  testimony  ; 
and,  as  is  often  the  case  with  deaf  persons,  pretending  to  hear  too  well, 
heard  what  was  not  said.  Hence  it  has  happened,  that,  out  of  seven 
cases  taken  up  by  appeal  from  one  court,  seven  were  reversed.  In  the 
western  district,  we  have  seen  a  judge, — perhaps  he  may  be  an  able  one, 
-—throw  his  whole  court  into  confusion,  and  interrupt  all  the  business,  hy 
a  quarrel  between  himself  and  members  of  the  bar.  In  another  case,-«* 
and  there  is  a  gentleman  here  present  who  is  my  authority  for  it,— -« 
judge,  after  hearing  the  views  of  one  of  the  council,  told  him  that  he 
liked  them  very  well,  and  requested  a  minute  of  them. 

The  lawyer  furnished  him  with  the  argument  accordingly,  but  ae* 
companied  it  with  the  views  taken  by  the  counsel  on  the  other  side,  sup* 
posing  that  they  would  assist  the  judge  in  his  charge  to  the  jury.     Whiat 
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was  his  mortification,  when  the  judge  charged  the  jury  after  the  views 
ef  his  opponent,  and  in  direct  hostility  to  his  own, — having  mistaken  one 
argument  for  the  other.  In  another  case,  which  he  would  mention,  a 
judge,  after  holding  court  eight  days,  tried  two  cases ;  the  sums  involved 
ia  both  of  which  was  ninety-eight  dollars.  That  was  getting  along  with 
business  without  delay. 

I,  sir,  as  I  have  already  said,  am  no  '*  disappointed  suitor."  I  have 
jHJthing  to  hope,  and  nothing  to  fear,  from  the  courts.  But  who  can  look 
at  the  courts  of  Pennsylvania,  and  see  judges,  superannuated,  or  incapa- 
ble, or  negligent,  and  not  say  that  it  is  wrong,  and  ought  not  to  be  so  ? 
h  is  necessary  that  the  people  should  have  confidence  in  all  their  agents, 
and  confidence  cannot  be  withdrawn  from  any  part  of  the  government, 
without  weakening  the  confidence  reposed  in  free  and  popular  govern- 
ments, and  taking  from  it  the  only  power  which  maintains  it.  In  conse- 
quence of  the  complaints  thus  made,  some  judges  had  been  dismissed, 
but  most  of  them  had  been  continued,  though  the  people  had  ceased  to 
confide  in  their  ability  or  integrity.  This  had  been  the  history  of  the 
Pennsylvania  judiciary  for  years  past. 

But  look  at  those  of  our  sister  states,  where  this  good  behaviour  ten- 
Bie  had  not  prevailed,  and  see  what  has  been  the  case  there.  I  begin 
with  New  Jersey,  because  I  was  long  a  resident  in  that  state,  and  I  be- 
lieve the  gentleman  from  Philadelphia  is  a  native  of  it. 

fMr.  HoPKixsoN  shook  his  head.] 

At  all  events,  he  resided  there  many  years,  and  is  well  acquainted 
Trilh  the  history  and  character  of  its  judiciary,  as  other  gentlemen 
•zjround  me  also  are.  Their  judges,  elected  for  terms  of  five  and  seven 
yeiiTs,  are  dependent — for  a  mere  majority  of  the  Legislature  may  elect, 
afid,  at  any  time,  remove  them.  The  Constitution  of  New  Jersey  is  two 
y«ars  older  than  the  Declaration  of  Independdnce  ;  and  I  call  upon  gen- 
ilemen,  who  know  the  facts,  to  say  whether  the  records  of  the  legis- 
lature can  show  one  single  complaint  against  their  judiciary,  but  one, 
and  that  was  the  unfortunate  one  which  had  been  referred  to  by  the 
i^CKtleman,  as  producing  an  excitement,  because  the  court  decided  in 
opposition  to  the  party  which  was  the  strongest  in  the  state.  The 
people  of  New  Jersey  had  never  saw  fit  to  reform  their  judiciary ;  nor 
to  complain  of  its  institution.  The  people  have  adopted  some  amend- 
SBSDts  to  tlieir  Constitution,  since  it  was  framed,  but  no  proposition 
was  ever  made  to  amend  the  judiciary  system.  The  tenure  is  con- 
sidered as  settled,  and  the  people  are  satisfied.  It  has  been  argued 
that  good  judges  cannot  be  obtained,  without  the  good  behaviour  tenure; 
'bnX  the  gentleman  was  obliged  to  admit  that  those  of  New  Jersey  are 
IS  good  as  any  to  be  found  in  in  other  states.  1  take  it  upon  myself 
to  say,  that  there  never  was  a  time  when  the  best  talents  of  the  New 
Jersey  bar  were  not  on  the  bench.  Witness  the  Kirkpatricks,  Soath- 
ajds,  E wings,  and  others. 

Let  us  step  across  our  boundary  to  Ohio,  the  oldest  daughter  of 
Pennsylvania,  and  inquire  what  has  been  her  experience.  In  1802, 
Pennsylvania  began  to  settle  Ohio.  The  New  Englanders  also  crowded 
into  it ;  but  the  greater  number  of  its  early  settlers  were  Pennsylvani- 
ans.  Did  they  go  there  and  establish  this  good  behaviour  tenured 
5>fo*    They  adopted  a  very  different  course;  and  show  me  any  parallel. 
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4f  you  can,  in  Ohio,  to  the  complaints  we  hav^  against  our  judges. 
Show  me  any  calls  for  an  alteration  of  their  Constitution  to  get  rid  of 
their  judiciary  system.    They  aie  content  with  their  judiciary. 

Indiana,  another  and  younger  daughter  of  Pennsylvania,  took  pattern, 
in  making  her  Constitution,  not  from  her  mother,  but  from  her  elder 
sister,  Ohio.  Have  the  people  of  Indiana  complained  of  their  judiciary, 
and  tried  to  get  rid  of  it?  No.  Why  do  not  gentlemen  meet  our  argu- 
ment, by  showing  that  there  are  complaints  against  the  limited  tenures, 
where  they  have  been  adopted  ? 

We  are  told  that  Pennsylvania  has  prospered  under  the  present  ju- 
diciary system.  But,  sir,  she  has  prospered  not  by  it,  but  in  spite  of 
it.     And  have  not  Ohio  and  Indiana  prospered  ? 

Did  your  judiciary  establish  your  canals  and  your  rail  roads  ?     No  sir. 
They  owe  their  existence  to  the  people  themselves,  through  the  agency  of 
the  popular  branch  of  your  government.     Pennsylvania  prospers,  in  spite 
of  your  judiciary,  and,  for  a  series  of  years,  she  would  prosper,  in  spite  of 
any  government.     Look  at  your  young,  prosperous  and  flourishing  states 
of  the  west,  peopled  to  a  considerable  extent  with  those  who  have  been 
citizens  of  Pennsylvania,  and  do  they  copy  the  Constitution  of  Pennsyl- 
vania, in  relation  to  this  tenure  of  good  behaviour.     Look  at  Ohio,  look 
at  Indiana,  and  look  at  Michigan,  the  youngest  of  your  western  states, 
with  a  high  Pennsylvania  name  at  the  head  of  the  Convention,  which 
formed  her  Constitution,  who  has  since  been  elected   to  the  Senate 
of  the   United  States,  did  she  copy  this  feature  of  our  Constitution?  No, 
sir.     She  adopted  another  tenure,  and  formed  a  Constitution  which  stands 
an  enduring  monument  of  the  wisdom  of  the  people  of  that  young  and 
flourishing  state.     He  was  not  disposed  to  go  back  to  pass  in  review 
before  this  Convention,  the  authority  of  British  precedent,  but  he  should 
endeavor  to  trace  Pennsylvania  feeling  and  Pennsylvania  experience,  on 
this  gieat  question,  and  show  that  it  is,  and  always  has  been,  against  this 
life  tenure,  as  it  has  been  very  properly  called.     He   had  examined  the 
legislative  proceedings  from  1776,  to  1790,  to  see  if  any  light  could  be 
thrown  on  this  subject,  from  that  quarter,  because  we  had  been  told  that 
the  Constitution  of  1776  was  a  failure.     What  part  of  it  was  a  failure  ? 
Was  the  judiciary  department  of  that  Constitution  a  failure  ?     That  was 
the  question,  and  he  here  asserted  that  that  department  of  the  Constitu- 
tion was  not  a  failure.     He  called  upon  gentlemen  who  had  made  this 
assertion,  to  put  their  hand  upon  the  legislative  document,  or  any  other 
part  of  the  history  of  those  times,  to  show  that  the  judiciary  system  of 
1776,  was  a  failure.     The  complaint  was,  then,  against  a  single  represen- 
tative body,  and   a  divided  executive ;  and  he  asked  of  gentlemen  to 
show  him  the  evidence  of  any  complaint  being  made  against  the  judi- 
ciary of  that  day.     He  had  never  seen  any  complaints  oh  this  subject. 
Let  gentlemen  show  us  that  we  had  corrupt  or  incompetent  judges  then. 
Let  them  bring  to  our  view  the  cases  where  the  evils  they  dread  so  much 
have  been  exhibited.     He  called  for  the  evidence — mere  declamation  will 
not  do — give  us  the  evidence.     But,  sir,  why  was  that  Constitution  chang- 
ed in  this  particular : — and  he  asked  the  attention  of  the  Convention  to  this 
subject  for  a  moment!     Sir,  we  have  had  the  Constitution  of  the  United 
States  held  up  to  us  as  an  example  to  pattern  after.     He  was  aware  that 
the  Constitution  of  1790,  was  modeled  after  it,  and  we  have  been  told 
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that  the  period,  at  which  the  Constitution  of  1776  was  adopted,  was  un- 
favorable to  the  formation  of  a  fundamental  law,  and  that  the  period,  at 
which  that  of  1790  was  formed,  was  favorable.  Now  he  was  too  young 
to  recollect  that  period,  but  he  knew,  from  the  history  of  the  coantry» 
the  history  of  the  men  who  existed  at  that  time,  and  the  history  of  the 
trials  they  had  to  go  through,  that  the  former  period  was  better 
adapted  to  that  purpose  than  the  latter.  What  was  the  history  of  the 
latter  period — the  period  of  1790.  Was  there  not  a  power  then  at  work, 
beginning  with  Alexander  Hamilton,  to  give  to  the  Constitution  of  the 
United  States,  such  a  chaiacter  as  was  not  intended  by  its  original  fra- 
mers.  For  the  truth  of  these  assertions,  he  referred  gentlemen  to  the 
history  of  the  country  at  that  time.  Did  we  not  see  that  the  greatest 
efforts  were  made,  from  the  formation  of  the  Constitution  of  the  United 
States,  up  to  the  time  that  the  elder  Adams  was  removed  from  power,  to 
shape  the  government  of  this  country,  not  in  accordance  with  the  demo- 
cratic principles  of  the  revolution,  but  to  make  it  conform  as  near  as  pos- 
sible to  that  of  Great  Britain.  Thus  early  was  there  a  power  raised  up  in 
this  government,  against  the  principles  of  the  democracy  of  the  revolu- 
tion, and  against  the  principles  of  our  free  government;  audit  was  check- 
ed by  the  loud  and  deep  voice  of  the  people  of  the  United  States,  by  the 
election  of  Mr.  Jefferson,  to  the  Presidential  chair.  And,  sir,  that  same 
insidious  power  which  then  attempted  to  creep  in  and  give  our  institution 
this  strange  coloring,  and  raise  up  a  supreme  power,  high  above  the  peo- 
ple, is  the  very  same  power  which  crept  into  the  Convention  whioh  form- 
ed the  Constitution  of  1790,  and  fixed  this  system  upon  us.  Was  he 
wrong  in  this  ?  He  thought  not,  and,  as  an  evidence  of  it,  he  would  read 
an  extract  from  a  dissenting  report  of  a  committee  of  the  council  of  cen- 
sors, to  show  that  the  Constitution  of  1776,  had  worked  well.  These  mem- 
bers of  the  minority  of  this  committee,  declared  themselves  apposed  to 
altering  the  Constitution  of  1776  :  "  Because  that  Constitution,  with  all 
the  pretended  faults  and  imperfections,  which  have  been  so  industriously 
searched  out,  and  ascribed  to  it,  by  men  who  wanted  an  excuse  for  real 
disaffection  or  factious  views,  has  stood  the  test  of  the  most  arduous  trial, 
at  a  time  when  vigor  and  energy  were  indispensably  necessary,  in  the 
execution  of  measures  essential  to  our  safety,  among  a  people,  of  whose 
purity  in  some  parts  of  the  state,  we  cannot  boast."  Among  Uie  signa- 
tures to  this  report,  he  found  the  names  of  John  Smiley  and  William 
Findley.  Although  these  men  yielded  to  the  Constitution  of  1790  after- 
wards, as  we  very  frequently  yield  opinions  here,  yet  they  have  given  it, 
but  a  short  time  before,  as  their  deliberate  opinion,  that  the  Constitution 
was  adequate  to  perform  all  the  duties  required  of  it.  Here  these  men 
have  given  it  as  their  opinion  that  the  principle  contained  in  the  Consti- 
tution of  '76,  on  this  subject,  was  a  good  and  sound  one,  and  that  it  ought 
not  to  be  changed. 
*'  Now,  as  we  have  been  referred  to  the  Constitution  of  the  United 
States  as  a  model  to  copy  after,  in  this  respect,  he  would  take  the  occasion 
to  say,  that  even  there  he  did  not  approve  this  principle  of  tenure  for 
good  behaviour.  He  would  carry  the  same  principle  into  the  Constitu- 
tion of  the  United  Stales,  in  relation  to  the  judiciary,  which  he  was  con- 
tending for  here.  He  saw  no  reason  why  the  national  government  should 
have  the  life  tenure  for  its  judges  ;  and  he  looked  upon  it  there  as  apart 
of  that  principle,  which  a  portion  of  individuals  in  our  land  hold  to,  of 
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having  a  power  somewhere  so  high  and  elevated  that  the  people  cannot 
reach  it.  This  principle  was  introduced  into  the  Constitution  of  the 
United  States,  by  those  who  had  a  distrust  of  popular  government,  and 
an  anxious  desire  that  there  should  be  some  branch  of  the  government, 
beyond  and  above  the  control  of  the  people — a  something  for  the  peo- 
ple to  gaze  at ;  and  that  same  spirit,  he  had  no  doubt,  introduced  it  into 
the  Constitution  of  Pennsylvania.  It  was  no  child  of  the  early  Penn- 
sylvania democracy.  He  denied  it.  The  Pennsylvania  democracy  has 
not  now,  and  never  did  have  any  allegiance  with  it.  Look  to  the  votes 
in  your  legislature,  wherever  this  subject  of  a  Convention  was  before 
them,  and  you  will  find  this  to  be  the  doctrine  of  all  those  who  classed 
themselves  as  acting  with  the  democratic  party. 

He  would  now  take  a  view  of  the  effects  of  this  tenure,  for  a  period  of 
years,    in    the  states  in  which  it  had  been  adopted,  and  this  he  looked 
upon  as  a  legitimate  and  sound  argument  in  its  favor.     He  would  first 
refer  to  the  judiciary  of  the  state  of  New  Jersey,  and  he  need  not  say 
any  thing  as  to  the  character  of  the  judges  of  that  state,  after  the  high 
eulogy  pronounced  upon  them  by  the  gentleman  from  the  city,  (Judge 
Hopkinson).      AVell,  sir,  it  is  well  known,  that  the  Chancellor  of  that 
state,  is  elected  annually,  and  it  is  a  fact,  that  (Chancellor  Williamson  was 
elected  between  twelve  and  twenty  years  to  that  office,  without  interrup- 
tion.    He  was  also  told,  that  the   Chief  Justice  of  Rhode   Island  had 
been  elected  for  upwards  of  twenty  years,  by  annual  elections.     In  Ver- 
mont, in  forty-five  years,  with  judges  annually  chosen,  they  have  had  but 
three  or  four  changes  on  the  bench  of  their  supreme  court.     In  Provi- 
dence county,  Rhode  Island,  the  president  judge  of  their  court,  has  been 
elected  annually  for  twenty  years.     Experience  then  clearly  proves  that 
the  people  know  how  to  appreciate  the  worth  of  a  good  judge.     He  was 
not  however,  disposed  to  bring  our  judges  annually  to  be  passed  upon  by 
the  popular  voice,  yet  he  was  not  one  of  those  who  would  treat  with 
contempt,  the  popular  sovereignty,  as  the  gentleman  from  Chester,  (Mr. 
Bell)  had  expressed  it.     He  (Mr.  B)  now  had  and  always  had  a  reve- 
rential regard  for  the  popular  sovereignty ;  and  it  was  because  he  believed, 
and  his  connection  and  experience  with  the  people  proved  it  to  be  true, 
that  if  there  was  only  one  feature  in  the  character  of  our  citizens  which 
rose  above  all  the  rest,  it  was  a  deep  rooted,  fixed  and  immoveable  regard 
for  the  principle  of  justice. 

He  could  not  suppose,  for  a  moment,  if  a  judge  under  any  circum*^ 
stances,  for  the  purpose  of  favoring  his  own  election  or  elevation,  was  to 
bind  himself  to  give  an  unjust  decision,  that  the  popular  voice  would 
approve  his  course.  He  called  for  the  evidence,  when  gentlemen  made 
such  charges  as  those,  against  the  people  of  Pennsylvania.  He  contend- 
ed that  the  popular  approbation  would  never  be  given  to  acts  of  injustice. 
It  was  not  in  the  nature  of  our  people ;  it  was  not  in  the  nature  of  Penn- 
sylvanians  to  countenance  injustice  in  any  form.  The  gentleman  from 
the  city,  (Judge  Hopkinson)  has  said,  cut  your  judiciary  loose  from  all 
human  authority.  He  has  told  you  that  the  judges  are  but  men,  and  lia- 
ble to  be  led  into  temptation  and  corruption,  unless  you  raise  them  up  in 
this  way,  above  the  influences  of  the  people ;  and  the  gentleman  from 
Northampton,  thinks  it  is  necessary  to  give  them  money — to  raise  their 
salary,  to  make  them  independent.     He  would  ask  gentlemen,  if  their 
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judges  were  so  liable  to  temptation  now,  what  they  would  be,  if  they 
were  cut  loose  from  all  human  authority,  without  any  restraint  upon  them» 
without  any  fear  of  the  people  or  the  popular  branch  of  the  government, 
and  without  any  motive  to  good  actions  ?  He  would  ask  gentlemen,  what 
they  would  be  then  ?  The  gentleman  from  Northampton,  has  told  you 
that  it  is  impossible,  for  any  branch  of  the  government  to  get  along,  with- 
out the  approbation  of  the  people  of  the  state.  Well,  sir,  how  is  this 
approbation  to  be  obtained  for  the  judiciary  ?  Why,  by  making  them,  in 
some  manner,  responsible  to  the  public  will. 

If  you  want  to  make  a  judge  industrious,  honest  and  faithful,  and  to 
keep  him  within  the  line  of  his  duty,  never  let  the  public  gaze  be  \vith- 
drawnfrom  him.     Let  him  know  that  the  public  are  stiutinizing  his  acts, 
and  will  visit  them  with  their  condemnation,  if  they  be  arbitrary  or   cor- 
rupt.    This  responsability  had  a  salutary  effect  on  all  your  other  depart- 
ments, and  so  it  will  have  with  the  judiciary.     It  answers  a  good  purpose 
with  the  Governor,  whose  duty  it  is  to  execute  your  laws.     It  is  in  vain 
for  your  judges  to  decide  on  laws,  if  you  have  not  an  arm  somewhere  to 
execute  them.     But  is  it  necessary  that  this  executive  arm  should  be  cut 
loose  from  all  human  authority  ?     Who  would  dream  of  such  a  thing  as 
this  ?     Sir,  it  is  at  variance  with  every  principle  of  our  government,  to 
say  that  any  power  in  the  state  should  be  cut  loose  from  all  human  autho- 
rity.    The  popular  sovereignty  should  stand  above  all  the  powers  of  the 
government,  and  all  those  powers  should  bow  to  it  with  deference.     The 
gentleman  from  Chester  had  spoken,  on  this  subject,  of  the  contempt  for 
the  popular  sovereignty.     Now  he  (Mr.  B.)  wished  that  voice  to  go  from 
this  hall,  that  the  independence  of  the  judiciary  is  to  be  sustained  by  a 
contempt  for  the  popular  sovereignty.     He  held  to  the  popular  sovereign- 
ty and  he  was  not  ashamed  to  acknowledge  obedience  to  it.     Lord  Mans- 
field has  said,  that  it  was  not  the  popularity  of  the  day,  but  the  popularity 
of  the  wise  and  the  good,  which  he  coveted.     So  was  it  here.     It  was 
the  approbation  of  tlie  wise  and  the  good — the  approbation  of  his  fellow 
citizens — the  approbation  of  the  people  of  Pennsylvania  which  he  desir- 
ed; and  he  repudiated  the  raising  up,  in  this  free  country,  of  any  power 
above  the  people,  beyond  their  reach  and  beyond  their  control.     But  let 
our  judges  receive  the  confidence  of  the  community,  let  them  not  be  look- 
ed upon  with  jealousy,  but  let  them  be  supported  by  the  popular  arm, 
and  then  they  will  feel  a  proper  independence.     When  the  judges  know 
that  their  acts  are  to  be  judged  of  by  the  people,  through  their  represen- 
tatives, at  stated  times,  they  will  act  independently,  and  honestly  and 
justly.     But  raise  them  up  above  the  people,  and  then   the  people  will 
look  upon  them  with  distrust   and  with  jealousy.     As  an  illustration  of 
this  position,  he  would  refer  to  a  matter,  without  meaning  in  any  way  to 
introduce  into  this  debate  a  political  discussion^    We  all  know   that  our 
Chief  Magistrate  deemed  it  to  be  his  duty  to  place  his  veto  upon  a  cer- 
tain measure,  without  knowing  whether  it  would  meet  the  approbation 
of  his  countrymen.     He,  did  so,  however,  and  referred  the  matter  to  the 
popular  sovereignty  to  decide  upon.     They  decided  upon  it,  and  sustain- 
ed him.     This  not  only  showed  that  he   was  right,  but  that  he  was 
strengthened   by   the  strong  arm  of  popular  sovereignty.     That  is  the 
kind  of  independence  which  every  man  in  this  country  should  look  to, 
and  which  no  man  should   attempt  to   disparage.     But,  whenever  you 
attempt  to  set  up  a  tribunal  in  the  state,  to  be  governed  only  by  its  own 


PENNSYLVANIA  CONVENTION,  1837.  411 

will,  without  responsibility  to  any  human  authority,  as  the  gentleman 
from  the  city,  wished  us  to  believe  the  judiciary  ought  to  be  ;  you  raise 
up  a  tribunal  to  counteract  the  intelligence  of  the  people  ;  you  entirely  do 
away  with  all  incentive  to  good  actions,  and  destroy  the  popular  sove- 
reignty, and  the  spirit  of  your  free  government. 

The  gentleman  from  the  city,  (Mr.  Hopkinson)  has  pointed  us  to  the 
great  names  attached  to  our  own  Constitution,  and  to  the  Constitution 
of  the  United  States,  and  has  asked  the  question,  whether  we  are  wiser 
than  those  who  have  gone  before  us.  He  knew  there  was  a  magic 
in  a  name,  and  no  men  knew  that  better  than  the  gentleman  from 
the  city  himself*  His  beautiful  eulogy  on  the  father  of  his  country,  was 
but  just  and  appropriate ;  but,  sir,  if  we  were  here  but  to  array  great 
names,  as  precedents  for  the  establishment  of  great  principles,  or  for  pre- 
cedents as  to  any  thing  else,  we  might  find  great  names  to  support  the 
most  outrageous  practices  which  could  be  found  in  the  whole  catalogue  of 
crimes.  A  crime  could  scarcely  be  mentioned,  but  that  you  might  find 
great  names  to  sanction  it.  This  appeal  to  great  names  that  is  made  to 
us,  may  have  its  effect.  The  names  of  Washington,  Jefferson,  Frank- 
lin and  Hamilton,  were  entitled  to  respect,  but  after  all  what  do  they 
prove  ?  They  only  prove  that  great  names  may  be  arrayed  on  opposite 
sides,  on  the  great  principles  of  government.  We  have  known  a  time,  in 
the  history  of  the  world,  when  there  were  great  names  arrayed  on  one 
side,  on  the  subject  of  religion — when  there  was  but  an  humble  person 
on  the  other,  yet  truth  being  on  his  side,  he  prevailed.  He  knew  that 
great  names  would  have  a  great  weight  on  this  matter,  but  he  hoped, 
that  great  truth  would  have  a  greater  weight.  If  great  names  are  array- 
ed against  truth,  and  true  principles  of  government,  they  cannot  be  of 
any  avail.  Why,  we  did  not  come  here  to  yield  to  great  names,  we  meet 
here  to  examine  great  principles,  to  compare  opinions,  to  look  to  the 
results  of  wisdom  and  experience,  to  retain  in  the  Constitution,  all  that 
was  found  by  experience  to  have  worked  well,  and  to  reject  all  which  had 
not.  Why,  sir,  great  names  amounted  to  nothing.  Look  at  the  names 
of  your  Clay's,  your  Calhoun's  and  your  Webster's.  Are  they  not 
great  names  ?  Yet,  where  is  the  great  question  of  national  policy,  on 
which  they  have  not  entertained  two  opinions  within  the  last  twenty 
years.  Then  why  should  the  charm  which  is  drawn  around  great  names 
have  any  effect  here.  The  gieat  truth  stands  before  us,  and  let  us  judge 
from  it  We  are  not  here  to  decide  what  judiciary  would  be  best  for 
Great  Britain,  or  for  the  United  States  government,  but  to  look  back  to 
the  operation  of  the  system  in  our  Constitution,  and  to  look  abroad,  and 
see  the  operation  in  the  Constitutions  of  our  sister  states,  of  the  features 
which  we  propose  to  introduce  into  ours,  and  see  whether  they  have 
been  approved  of  there,  and  whether  they  would  suit  us  here. 

The  present  judiciary  system  of  Pennsylvania,  stands  condemned  by 
the  people  of  Pennsyjvania.  It  stands  condemned  by  the  legislative 
documents,  and  it  stands  condemned  by  this  assembly.  Then  it  is  but 
for  us  to  look  abroad,  and  see  how  a  judiciary,  with  limited  tenure,  has 
worked,  and  what  would  be  the  best  system  to  give  to  the  people  of  our 
state.  He  had  attempted  to  show  this,  by  a  reference  to  those  states 
which  were  made  up  in  a  great  degree,  of  citizens  of  Pennsylvania. 
He  had  attempted  to  show  this,  by  a  reference  to  the  states  of  Ohio,  Indi- 
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ana  and  Michigan,  who  had  rejected  this  life  tenure ;  notwithstandini^ 
that  they  had  left  a  state  where  it  had  existed  for  many  years.  He  must 
claim  these  states  as  being  the  offspring  of  Pennsylvania.  Virginia 
might  claim  Mississippi  and  Alabama,  as  being  made  up  of  her  children, 
but  Pennsylvania  and  New  England  must  claim  paternity  to  the  three 
flourishing  young  states  of  the  west,  to  which  he  had  just  alluded.  Ala- 
bama, he  knew,  held  to  the  life  tenure,  and  other  states  might  do  so,  but 
he  was  willing  to  take  lessons  of  experience  from  our  children  of  the 
west,  for  **  out  of  the  mouth  of  babes  you  may  learn  wisdom."  He  had 
no  idea  of  those  fine  spun  principles  of  government,  which  would  set 
up  a  power  in  the  state,  independent  of  the  citizens  of  the  state,  and 
the  supreme  power  of  the  state.  He  would  reject  all  those  theories, 
and  judge  by  the  light  of  experience,  and  the  clearly  expressed  will  of 
the  peopte  of  the  state. 

Mr.  Ingersoll*  said  that  on  this  all  important  subject,  it  was  his  inten- 
tion to  have  reserved  what  he  had  to  say  until  he  had  heard  the  views 
and  opinions  of  others,  as  he  held  his  mind  open  to  conviction,  if  suffi- 
cient arguments  were  adduced  to  convince  him.  His  mind  was  made  up 
as  to  the  principle,  but,  as  to  the  practicable  application  of  that  princi- 
ple, he  desired  to  hear  all  that  could  be  said  upon  it.  He  was  anxious  to 
have  the  instruction  of  better  judgments  than  his  own.  He  had  inten* 
ded  to  listen  to  the  argument  of  others,  and  would  have  held  to  that  deter- 
mination, but  that  the  unexpected  result  of  the  adoption  of  the  amend- 
ment of  the  gentleman  from  Beaver,  had  placed  us  all,  or  inany  of  us,  in 
somewhat  of  a  false  position,  and  required  of  him  to  break  the  resolution 
he  had  formed,  and  thus  early  to  take  the  floor,  and  give  his  views  to  the 
Convention.  His  opinion,  in  relation  to  this  matter,  was  that  the  Con- 
stitution was  wrong  and  that  it  was  susceptible  of,  and  required  amend- 
ment. How  it  shall  be  amended,  remains  to  be  seen.  From  the  vote  he 
gave  yesterday,  on  the  proposition  of  the  gentleman  from  Beaver,  it 
would  be  seen  that  he  disliked  that  amendment,  and  he  was  not  now 
sure  but  that  he  would  move  to  amend  it,  when  in  order,  by  striking  oat 
all  after  the  word  •*him,"  in  the  fourth  line,  and  inserting,  in  its  steaa,  an 
abridged,  but  substantial  adoption  of  the  colonial  act  of  1759,  which 
proposes  a  tenure,  for  good  behaviour,  subject  to  the  revisory  power  and 
complete  control  of  the  legislature ;  he  did  not  pledge  himself  to  make 
this  motion,  but  he  thought  he  should.  Before  he  did  so,  however,  he 
would  go  into  an  argument,  of  some  length,  on  the  principles  involved  in 
this  question.  He  flattered  himself,  that  there  werem  any  members,  pro- 
bably a  majority  of  the  Convention,  who  are  in  doubt  upon  this  subject, 
whose  minds  are  conscientiously  inclining  to  certain  principles,  and  are 
yet  uncertain  as  to  the  proper  application  of  those  principles.  As  had 
been  said  to   him,  personally,  by  the  father  of  the  Constitution  of  the 
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[•The  speech  of  Mr.  Ittgbrsoll,  prepared  by  himself,  will  be  found  at  Ihe  end  of  the 
volume.  While  courtesy  and  propriety  required  that  the  speech  published  by  himielf, 
should  appear  in  the  volume  of  debates,  the  Stenographer  considered  it  as  due  to  him^ 
self,  and  necessary  to  the  connexion  of  the  debates,  to  insert  in  its  order,  the  speech  as 
reported.  Thus  the  various  explanations  of  gentlemen,  (not  embraced  in  Mr.  IngersoU's 
publication,)  and  the  omitted  quotations ;  as  well  as  some  points  of  argument  which 
escaped  Mr.  Ixgirsoll's  memory,  but  which  called  forth  notice  in  subsequent  speedtet, 
appear  in  their  regular  course.] 
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United  States  himself,  it  is  but  respectful  to  yield  something  to  others , 
and  when  we  send  our  work  before  the  people  for  ratification,  we  can  tell 
them,  we  desired  to  get  more,  but  we  got  what  we  could  get.  He  fe|t  the 
responsibility  of  the  argument  he  was  about  to  submit  to  the  committee. 
Eloquence  was  entirely  out  of  place  here,  and,  if  he  were  capable  of  it, 
he  would  not  resort  to  it,  and  he  must  say,  to  take  up  the  argument  of  his 
colleague  from  the  county,  in  reference  to  the  name  of  General  Waslxing- 
ton,  being  introduced  here,  by  the  learned  judge  from  the  city  of  Phila- 
delphia, with  all  due  respect  to  that  honorable  gentleman,  he  would  say- 
that  he  might  as  well  introduce  the  name  of  the  father  of  his  country, 
with  all  the  influences,  which  must  attach  to  that  venerable  name  into  a 
judgment,  in  a  court  of  justice,  as  into  the  argument  on  this  subject.  It 
was  as  much  out  of  place,  in  the  one  place,  as  the  other.  Let  us  rea- 
son togetlier  on  this  subject ;  let  us  talk  it  over  calmly  and  dispassionate- 
ly ;  and  he  would  be  obliged  to  any  member  of  the  committee,  or  indi- 
vidual in  the  gallery,  if  the  rules  of  the  Convention  would  permit  it,  who 
did  not  concur  in  any  of  the  facts  he  should  stat^,  to  correct  him,  so  that 
he  might  have  the  opportunity  of  explaining  and  understanding  the  ques- 
tion rightly.  He  was  fully  sensible  of  the  fearful  disadvantages  under 
which  he  took  the  floor  to  argue  this  question,  because  there  was  hardly 
an  unworthy  motive  which  could  be  imputed  to  any  man,  but  what  has 
been  imputed  to  all  those  who  are  the  advocates  of  any  change  in  the 
Constitution  of  our  state.  On  the  other  hand,  every  lawyer  must  know 
that  we  speak  here  with  extreme  peril.  Why,  if  he  said  any  thing, 
here,  derogatory  to  the  personal  character  of  any  of  the  judges,  on  your 
bench,  he  was  liable  to  be  indicted,  tried  and  committed  for  it,  and  if 
convicted,  put  into  prison.  He  knew,  therefore,  in  what  peril  he  stood, 
and  he  felt  the  delicacy  of  his  situation.  The  learned  judge  had  said,  in 
the  course  of  his  argument,  that  no  man,  however  high,  no  man,  how- 
ever cautious,  knew,  but  that  at  some  day  or  other,  he  might  fall  under  the 
judgment  of  the  judges  of  this  world,  as  we  all  know,  all  men  will 
come  under  judgment  in  the  world  to  come.  With  this  precaution, 
while  he  hoped  that  miserable  feeling,  called  fear,  was  not  altogether  a 
predominant  material  of  his  constitution,  yet  he  must  say,  that  he  ackowl- 
edged  he  had  great  apprehension  on  approaching  this  subject.  He  was 
fearful  that  he  could  not  do  justice  to  the  subject,  because  he  could  not 
say  any  thing  like  the  whole  truth,  in  relation  to  vaiious  matters ;  because 
he  knew  he  must  speak,  with  great  reserve. 

The  learned  judge  has  told  us,  and  his  opinion  is  entitled  to  very 
great  weight,  that  these  men,  by  being  commissioned  judges,  are  not 
transformed  into  angels ;  that  the  judges  were  still  but  men,  and  there- 
fore they  being  men,  he  (Mr.  I.)  supposed  they  retained  all  that  feeling 
of  dislike,  all  that  dispositition  to  take  revenge  for  any  thing  that  might 
be  said  of  them,  which  would  exist  in  the  bosom  of  any  man.  So  that 
we  may  be  made  to  feel  any  thing  which  we  say  here— -our  property  or 
characters,  or  our  liberties,  may  be  made  to  answer  for  our  saying — our 
children,  our  posterity,  each  may  be  made  to  feel  it,  therefore  it  behoves 
us  to  beware  how  we  speak  on  this  occasion. 

This,  Mr.  Chairman,  is  all  too  true.  A  good  man  will  be  a  good 
judge.  Take,  for  instance,  the  late  Chief  Justice  Tilghman^  who 
has    received,  in  my  opinion,    only  a   partial  eulogy  from  the    gen- 
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tleman  from  Northampton,  (Mr.  Porter.)    I  say,  only  a  partial  eulogy, 
because  too  great  a  eulogy  could  not  be  passed  upon  him.     I  believe  Uiat 
a  puier,  or  a  better  man,  never  lived.     He  was  in  his  sphere,  what  the 
Emperor    Alexander    called    himself   in    despotism,    *'  a  happy  acci' 
dent"  in  our  judiciary.     I  do  not  speak  now,  however,   of  particular 
cases  ;  I  speak  of  principles ;  for  a  bad  man — and  there  must  be  such, 
for  nature  is  not  changed — a  bad  man,  I  say,  may,  some  day  or  other,  on 
the  bench,  make  me  feel  the  course  I  am  taking  on  this  occasion  with 
great  inconvenience.     Therefore  it  is  that  I  speak  here,  as  I  would  not 
speak  elsewhere,  in  conversation  between  myself  and  any  committee  of 
gentlemen,  where  the  public  press  was  not  superintending  our  proceed- 
ings, and  where  we  might  consequently  speak  with  much  more  force  and 
freedom,  than  I  should  desire  to  do  here.     I  feel  all  the  disadvantages 
under  which  1  address  even  a  forbearing  argument  to  the  committee,  on 
this  particular  occasion.     Scarcely  an  unworthy  motive  can  be  iosagined, 
that  has  not  already  been   suggested,  as  impelling  those  who  plead  for 
reform.     On  the  other  hand,  it  is  impossible  to  speak  any  thing  like  the 
whole  truth,  in  its  advocacy.     In  the  first  place,  the  utterer  of  offensive, 
however  honest,  truth,  might  be  indicted,  convictedjand  punished  as  guilty 
of  defamation.     And,  even  if  that  should  not  be  so,  still  he  must  make 
enemies  of  the  most  dangerous  kind  ;  for  the  learned  judge,  the  chair- 
man of  the  committee  on  the  judiciary,  (Mr.  Hopkinson)  has  told  us, 
that  there  is  no  man,  who  does  not,  some  time  or  other,  fall  within  the 
power  of  the  judiciary.     Judges,  he  says,  are   quite  as  liable  as  other 
men,  to  unworthy  passions  and  influences,  and  I  must  confess,  that  I  do 
not  feel,  while  discussing  them,  the  natural  and  proper  freedom  of  debate, 
in  the  effort  to  expose  a  system  by  views,  unavoidably,  personal. 

I  do  acknowledge,  Mr.  Chairman,  that  I  feel  in  some  degree  afraid. 
I  acknowledge  it,  and  at  the  same  time,  that  this  is  not  one  of  the  genera] 
indications  of  my  nature.  I  will  endeavour,  however,  to  do  justice  on 
this  subject,  as  well  as  I  can ;  and  I  believe  it  will  be  admitted,  before  I 
have  closed  the  argument,  I  intend  to  submit,  that  I  have  not  done  inju8« 
tice  to  any  man,  although  I  may  speak  of  bodies  of  men  with  some 
hardness  and  disparagement.  As  to  the  importance  of  this  subject,  I 
have  a  word  to  say.  I  concur  in  all  that  has  been  said  in  that  particu- 
lar, by  the  chairman  of  the  committee  on  the  judiciary,  (Mr.  Hopkin- 
son.) I  will  even  go  further  than  that  gentleman  has,  and  state  my  belief, 
that  the  importance  of  this  question  can  not  probably  be  over-rated.  At 
the  last  summer  session,  I  took  occasion  to  say  something  on  this  point, 
and  I  will  now  repeat  it.  We  may  compress  the  whole  matter  into  the 
compass  of  this  single  apothegm, — **  justice,  or  the  administration  of 
justice,  is  our  wordly  Providence.  It  is  the  Deity  on  earth.  All  other 
political  elements,  are  but  elements;  but  justice  is  Providence  'upon 
eaith.  It  is  the  attribute  of  God,  represented  by  man."  It  is,  there* 
fore,  (continued  Mr.  I.)  impossible  for  any  man  to  entertain  for  this  subject, 
a  more  reverential  and  awful  sentiment,  than  I  do  myself  entertain*  The 
patronage  of  the  Governor,  the  right  of  voting,  and  other  subjects  which 
must  claim  the  attention  of  this  body,  are,  to  my  mind,  as  nothing  in 
comparison  with  this.  I  believe,  Mr.  Chairman,  that  all  the  functions 
of  the  government  may  stand  still,  and  that,  if  justice  can  prevail  be- 
tween man  and  man,  there  can  be  no  risk.  I  concede,  also,  that  judi- 
cial independence  is  indispensible  to  good  government ;  and,  with  this 
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concession,  I  shall  proceed  to  the  consideration  of  my  only  postule,  and 
that  is,  that,  in  order  to  be  independent,  it  is  not  necessary  that  a  judge 
must  be  irresponsible,  or  beyond  the  reach  of  the  sovereignty  of  the 
state,  whatever  that  sovereignty  may  be.     The  gentleman  behind  me, 
(Mr.  Merrill)  in  an  argument,  which  I  do  not  hesitate  to  say,  would,  even 
if  the  Convention  had  met  for  no  other  purpose  than  to  hear  the  facts 
which  he  has  devloped,  and  the  views  which  he  has,  with  so  muoh  talent 
and  ability,  brought  to  bear  on  this  interesting  subject,  amply  repay  the 
time  which  they  occupied — has,  with  great  candour  acknowledged,  as 
I  understand  him,  that  the  Constitution  is  not  perfect — that  it  is  not  accpet- 
able  to  the  people.     The  question  with  him  is  a  question  of  recognizing 
what  he  deems  the  over-independence  of  the  people  ;  or,  in  other  words, 
he  entertains  apprehensions  of  the  people,  whom  he  fears  to  trust  with 
perfect  self-government.     That  gentleman  and  myself  agree  in  the  princi- 
ple, but  not  in  the  details ;  although  I  am  not  sure  that  we  differ  so 
widely.     I  deny,  the  virtues  and  assert  the  infirmities,  of  the  Constitution, 
as   it  now  stands.     I  opposed  the  report  of  the  majority  of  the  commit- 
tee  on  the  judiciary.     1  opposed  also  the  amendment  of    the  gentle- 
man from  Beaver,  (Mr.  Dickey)  as   adopted  yesterday.     I  am  not  very 
cordially  in  favor  even  of  the  amendment  of  the  gentleman  from  Luzeine. 
I  confess  I  am  somewhat  in  doubt.     I  am  disposed  to  be,  and  acknowl- 
edge myself  to  be,  a  thorough  reformer  on  this  subject.     1  am  for  reform- 
ing the  Constitution  as  it^  stands,  and  for  putting  something  else  in  its 
stead.     I  prefer  the  amendment,  as  it  is,  to  the  Constitution  as  it  is  ;  I 
prefer  the  amendment,  as  proposed  to  that  amendment ;  and  it  is  possi- 
ble that   this   body  may  yet  suggest  something  better,  or  at  least,  more 
acceptable. 

I  call  upon  the  gentleman  from  Allegheny,  (Mr.  Forward) — a  highly 
respectable  member  of  this  body,  and  a  distinguished  lawyer  of  our  state, 
I  call  upon  the  gentleman  at  the  end  of  the  desk,  (Mr.  Barnitz)  though 
not  of  the  same  politics.  I  call  upon  all  those  gentlemen,  wno  have 
denied  the  virtue  of  the  Constitution,  as  it  stands,  to  rally  to  some  rational 
improvement — to  give  ns  something  better  than  what  we  now  have  ;  and 
I,  for  one,  will  pledge  myself  not  to  be  over-tenacious,  as  to  what  that  im- 
provement is  to  be.  My  argument,  now,  is  to  shew  that  we  ought  not  to 
vote  for  the  Constitution  as  it  is — and  I  flatter  myself  that  I  will  so  put 
the  matter  before  them,  that  there  shall  not  be  fifteen  members  of  this 
body  who  will  vote  to  retain  the  Constitution  as  it  is.  I  again  call,  there- 
fore, on  the  great  majority  of  the  Convention,  to  give  us  something  better 
than  wCyhave  now  got ;  and  we  should  indeed  present  an  extraordinary 
spectacle  to  the  world,  if,  aftei  having  ascertained  that  our  Constitution 
is  wrong,  we  cannot  agree  upon  what  is  right.  Condemned,  unheard !  as 
the  learned  judge  (Hopkinson,)  says.  Yes,  if  you  please,  Mr.  Chair- 
man, but  not  untried.  The  Constitution  of  Pennsylvania  has  been  tried 
in  the  balance,  and  has  been  found  wanting  The  people  are  unanimous, 
or  nearly  so,  in  their  reprobation  of  it.  And,  sir,  I  will  even  go  farther, 
and  shew  thut  tlie  much  applauded  Constitution  of  the  United  States,  has 
not,  in  this  respect,  been  satisfactory  to  the  people.  I  say,  I  will  shew  it ; 
I  will  pledge  myself  to  do  so.  I  will  not  condemn  unheard,  nor  condemn 
untried  ;  but  I  r&fer  to  arguments  to  prove  that  my  positions  are  true. 

It  is  known  to  us,  Mr.  Chairman,  that  a  great  majority  of  the  mem- 
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bers  of  this  Convention,  came  here  prepared  to  substitute  something  bet- 
ter than  our  present  Constitution  ;  and  I  shall  be  greatly  mistaken  if  the 
votes  of  this  body  do  not  shew  a  very  extraordinary  minority  indeed,  of 
those  who  are  disposed  to  follow  the  learned  judge  in  insisting  on  the 
Constitution  as  it  now  stands.  I  shall  hereafter  endeavor  to  obtain  a  test 
vote  or  two,  so  that  we  may  satisfy  our  minds  in  this  particular.  I  feel 
somewhat  hampered  in  my  argument.  I  feel  the  fear  I  speak  of,  not  only 
because  of  what  may  be  said  abroad — not  only  because  of  the  judicial  and 
other  power  which  may  be  visited  upon  me  or  mine,  hereafter,  out  of  doors ; 
but  also  because  of  the  honorable  judge  (Hopkinson)  himself,  who  is  now 
before  us,  as  the  chairman  of  the  committee  on  the  judiciary,  and  as  the 
champion  of  the  Constitution  of  the  state  of  Penney  Ivania.  I  have  grown 
up,  in  affectionate  reverence  for  his  person,  and  deference  for  his  judg- 
ment. And  I  feel  oppressed  by  reason  of  all  this.  I  can  not  do  justice  to 
the  subject,  for  fear  that  I  should  say  anything  which  might  appear  to  be 
in  contradiction  to  the  sentiments  I  entertain  towards  him.  Owing, 
however,  to  the  peculiar  position  which  that  gentleman  occupies  as  the 
head  of  the  committee  on  the  judiciary,  I  shall  feel  myself  bound,  inof- 
fensively and  with  great  deference,  to  notice  some  of  the  arguments  which 
he  has  brought  forward.  I  hope  I  shall  have  credit  for  the  exercise  of 
great  forbearance,  as  I  certainly  intend  to  exercise  it.  It  is  my  purpose 
merely  to  argue  the  matter  with  him. 

I  proceed  then,  Mr.  Chairman,  to  the  accomplishment  of  this  duty. 
Two  methods  of  approaching  the  subject  have  been  presented  by  the 
learned  chairman  of  the  committee  on  the  judiciary,  and  I  shall  follow 
his  example.  The  first  was  historical ;  the  second  argumentative.  The 
historical  part  was  laid  down  in  chronological  order.  I  should  rather  have 
taken  it  in  some  more  intellectual  method,  but  I  care  not.  I  will  endea- 
vor to  follow  this  method,  and  if  I  divert  at  all  from  the  mere  graces,  I 
only,  do  so  because  it  may  tend  to  clearness,  to  a  better  elucidation  of  my 
positions. 

What  have  we  before  us  ?  In  this  first  place,  we  have  all  nations  of 
antiquity  and  other  nation,  save  our  own.  In  the  second  place,  we  have 
England — and,  in  the  third  place,  we  have  our  own  country.  The  ques- 
tion now  is  a  mere  question  of  tenure.  And  here  let  me  premise  that  the 
question  of  tenure  has  been  elevated  into  an  importance,  which  does  not 
belong  to  it.  I  believe  that  the  system  of  jurisprudence  is  vastly  more 
material  to  the  good  administration  of  justice,  than  is  the  tenure  of  office. 
Nevertheless,  the  question  now  before  us  is  one  of  tenure,  and  to  this  I 
shall  address  myself. 

We  have,  then,  before  us,  in  the  first  place,  the  argument  as  to  all  the 
nations  of  antiquity.  In  answer  to  this  I  will  say,  that  no  such  tenure, 
as  that  during  good  behaviour,  was  ever  known  until  the  year  1701  in 
England,  (thirteen  years  after  the  revolution  of  168S,)  and  that  no  such 
tenure  existed  in  all  the  known  world  beside.  Is  this  no  argument? 
The  learned  judge  has  not  taken  the  trouble  to  advert  to  it,  nor  has  any 
other  gentleman  who  has  addressed  the  Convention  on  the  subject.  Suf- 
fer me  to  say,  Mr.  Chairman,  that  I  should  look  upon  him  as  a  very  bold 
and  rash  man  who  would  turn  his  eye  back  to  Greece^  Rome,  France, 
(aye,  sir,  even  France— of  the  jurisprudence  of  which  country,  the  gen- 
tleman from  Union  spoke  in  terms  of  not  the  most  pleasant  kind)— to 
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modern  Italy,  to  Germany,  to  Spain,  and  would  deny  the  admirable  quali- 
ties of  the  established  systems  of  administering  law  which  have  obtained 
among  them,  together  with  these  celebrated  codes,  in  all  things  except 
in  matters  of  personal  controversies.  As  to  every  thing  that  relates  to 
property,  I  have  said  all  my  life — and  I  repeat  now,  although  I  am  aware 
that  I  shall  differ  with  nine-tenths  of  the  lawyers  who  hear  me— but  I  say 
that  the  civil  codes  of  those  countries  are  preferable,  so  far  as  the  protec- 
tion of  property  is  concerned,  to  any  thing  which  we  can  show,  as  con- 
nected with  the  independence  of  the  judiciary.  I  say,  sir,  he  is  a  bold 
and  rash  man  who  will  deny  it,  and  who  will  not  cendescend  to  look  to  the 
wisdom  of  antiquity,  and  of  modern  ages  too,  and  learn  that  justice  may 
be  well  administered  by  short-timed  magistrates  ;  by  dependent  magistrates 
— by  half  paid  magistrates — by  magistrates  who  are  subject  to  all  those 
influences  which  have  been  spoken  of  here.  Itfhas  been  so — it  may  be 
so  again.  In  reference,  however,  to  all  matters  affecting  the  personal 
liberty  of  man,  I  will  argue  that  it  is  a  thing  almost  unknown,  except  in 
England  and  in  this  country.  I  will  freely  acknowledge  that  English 
justice  protects  personal  liberty  much  better  than  that  of  other  nations. 
But  has  not  the  subject  been  misunderstood  and  misrepresented  even  as 
to  this  matter  ? 

But,  Mr.  Chairman,  how  stands  the  law  in  relation  to  the  matter  of 
property  in  England.     Who  gave  us  that  code  which  every  lawyer  in 
the  state  has  ground  into  him  ?     Why,  those  very  judges  who  sit  by 
the  most  contemptible  of  all  tenures ;  those  very  judges  who  hold  the 
office  upon  the  mere  pittance  of  salary,  not  upon  the  tenure  of  good  be- 
haviour, but  liable  to  be  removed  at  all  times,  at  the  will  and  pleasure  of 
the    monarch.     Did   the  gentleman  (Mr.    Merrill)  ever  hear  of  Lord 
Coke  ?     Did  he  ever  hear  whether  that  personage  compiled  any  thing 
which  added  to  the  law  learning  of  England — or  to  the   law  learning  of 
Pennsylvania  ?     Did  my  friend  ever  read  Coke's  Reports  ?     I  may  have 
over-rated  them;  but,  if  not,  they  are  the  scriptures  of  out  jurisprudence 
—not  to  speak  irreverently.     He  sat  by  no  independent  tenure — he  never 
heard  of  the  tenure  during  good  behaviour.     He  was  thrust  from  office 
without  having  committed  any  offence,  and  all  the  judges  of  those  times 
were  liable  to  similar  treatment.     They  depended,  for  the  tenure  of  their 
office,  altogether  on  the  arbitrary  will  of  the  king.     Hale  swore  allegiance 
to  Charles  the  first,  and  sat  under  him — then  under  the  Commonwealth 
—then  under  Charles  the  second — and  so  forth,  under   others.     All  the 
titles  to  our  liberties  and  our  lands — to  our  reputation,  and  the  many  ad- 
vantages of  which  we  justly  boast,  above  all  other  nations,  and,  in  short, 
our  whole  system  of  property,  are  established  by  Coke  and  Hale  and  their 
peers  of  those  times,  when  not  one  of  them  held  his  office  by  the  tenure 
of  good  behaviour.     I  do  not  now  say  any  thing  about  the  state  trials  re- 
ferred to  by  the  gentleman  from  Union — but  I  set  aside  that  excellent  de- 
mocrat, Oliver  Cromwell ;  and  I  say  that  Coke,  Hale,  Bacon,  and  other 
great  judges,  never  heard  of  such  a  thing  as  the  tenure  during  good  beha- 
viour.    And  when  my  friend  from  Union,  (Mr.  Merrill)    who  made  one  of 
the  best  arguments  I  have  ever  listened  to,  in  point  of  liberality  and  in- 
telligence— when,  I  say,  he  speaks,  as  he  did  speak  in  disparagement  of 
the  code  of  France,  until,  by  charter,  the  judges  were  rendered  irremo- 
vable, let  me  ask  him  what  is  the  code  of  modern  France — ^not  the  code 
as  given  by  the  charter  ? 

VOL.   IV.  b2 
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Mr.  Merrill  begged  leave  to  explain.  He  did  not,  he  said,  refer  m 
a  tone  of  disparagement  to  the  laws  of  France,  or  to  the  mode  of  the  ad- 
ministration of  justice  in  that  country,  I  had  been  admonished,  said  Mr. 
M.  by  the  gentleman  from  the  county  of  Philadelphia,  and  I  avoided  re- 
ference to  the  revolution  in  France,  or  to  any  transaction  which  took  place 
during  that  revolution — stating  that  that  gentleman,  and  all  others,  knew 
more  of  that  revolution  than  I  did.  What  I  said  was  merelv  in  answer 
to  a  special  reference  which  the  gentleman  had  made  out  of  doors. 

Mr.  Ingersoll  resumed.  I  accept,  Mr.  Chairman,  with  great  pleasure, 
this  first  correction,  and  I  hope  that  I  may  undergo  many  more  before  I 
close  my  argument. 

But  I  was  about  to  state  that,  among  other  irregularities  or  infirmities 
in  my  character,  I  have  been  always  a  Bonapartist ;  and  I  call  the  gen- 
tleman's attention  to  the  fact,  that  the  most  splendid  accomplishment  of 
Napoleon's  reign — that  which  will  outlive  the  renown  of  all  his  victories, 
and  which  stands  as  the  most  magnificent  monument  of  his  re3gn,  is  the 
code  of  laws  called  by  his  name — and  framed  by  judges  and  lawyers  de- 
pendent on  his  will.  While  the  recollection  of  his  triumphs,  like  the 
colors  of  the  lain-bow,  shall  be  passing  away ;  when  they  shall  have  be-  • 
come  eclipsed,  that  code  will  stand  for  ever  as  a  monument  of  justice-^ 
truth  and  might.  Go,  therefore,  where  you  please,  in  relation  to  matters 
of  pure  meum  and  tmim.  Go  to  antiquity  !  Go  to  England  before  the 
revolution  of  1688  !  Go  to  France  at  any  time !  It  is  a  mistake  to  sup- 
pose that  the  question  of  tenure  has  not  been  over-rated.  To  make  a 
judge  wise,  or  to  make  a  judge  an  administrator  of  wise  or  just  laws,  it 
is  not,  in  my  judgment,  necessary  that  he  should  hold  his  office  for  life — 
or  at  what  is  called  an  adequate  salary  or  compensation.  Such,  Mr* 
Chairman,  is  not  the  fact ;  experience  demonstrates  the  contrary. 

Having  thus  disposed  of  the  preliminary  view  of  the  matter,  I  come 
next  to  the  history  of  England  in  this  particular.  And  here  I  flatter 
myself  that  I  shall  be  able  to  shed  some  light  on  the  subject.  It  may, 
indeed,  be  borrowed  light,  but  it  will  not  be  the  worse  for  that. 

The  act  of  1701  was  the  offspring,  in  England,  says  the   gendeman, 
of  the  revolution  of  1688.    Undoubtedly  it  was  so.     It  is  a  noble  scion 
of  that  stock  of  human  liberty,  which  was  then  for  the  first  time  planted 
in  that  soil.     'Till  then,  a  judge  in  the  courts  of  England  was  a  mere 
deputy  of  the  king — commissioned  to  do  his  high  will  and    pleasure,. 
whatever  that  might  be-^a  mere  locum  tenens — having  no  authority,  or 
discretion,  or  judgment  of  his  own,  and  simply  carrying  out  the  high  be- 
hests of  his  master,  (I  am  reminded  here,  by  my  friend,  that  James  the 
£rst  sat  himself  in  court  in  full  state,  and  adjudicated  causes.)     A  judge, 
in  those  times,  was  a  royal  deputy,  and  no  more — a  mere  emanation  of" 
royalty  up  to  that  period ;  and  as  the  gentleman  from  Union  (Mr.  Mer- 
rill) says,  before  this  time,  in  ancient  days,  amongst  the  Romans,  a 
judge  and  a  high  priest  were  the  same  thing — they  were  elected — ^if  I 
mistake  not — and  elected,  too,  by  the  Roman  rabble.     But  be  all  this  as 
it  may,  let  me  come  to  the  inquiry  wliat  the  act  of  1701  was.      This  is 
the  corner  stone  of  the  argument — this  is  the  great  principle  involved  in 
this  discussion.     What  was  the  act  of  1701  ?     It  was  an  act  by  which 
the  responsibility  of  the  judge  was  transferred  from  the  king  to  the  peo- 
ple.   This  was  the  whole  of  it— bacause  who  are  the  people  of  England  t 
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The  people  of  England  are  represented  as  omnipotent.  The  difference, 
in  this  respect,  between  us  and  England  is,  that  here  the  people  remain 
entirely  sovereign ;  whilst  in  England  the  sovereignty  is  conferred  on 
the  parliament.  And  all  which  was  accomplished  by  the  act  of  1701—- 
although  it  was  a  great  victory  which  no  man,  with  English  blood  in  his 
veins,  can  regard  with  any  other  feelings  than  those  of  triumph — was  this 
—that  it  transferred  judicial  responsibility  from  the  monarch  on  the 
throne  to  the  monarch  among  the  people.  In  like  manner  the  French 
charter,  granted  by  Louis,  contained  nothing  more  than  a  similar  im- 
provement. He  capitulated  no  more  than  this  ;  that  is,  he  said,  in  sub- 
stance, to  the  people,  I  agree  that,  hereafter,  the  judges  instead  of  being 
entirely  dependent  on  me,  shall  be  dependent  on  you  and  me  together. 
He  transferred  this  responsibility  after  the  model  of  the  English.  He 
was  what  was  called  a  doctrinaire  ;  he  gave  them  a  British  Constitution 
— that  is  to  say,  instead  of  the  judge  being  dependent  on  the  will  or 
caprice  of  the  monarch,  he  was  made  dependent  on  another  authority. 
And  when  my  venerable  friend  who  has  been  styled,  very  appropriately 
I  doubt  not,  the  father  of  this  Convention,  spoke  of  destroying  the  inde- 
pendence of  the  judiciary,  I  take  it  for  granted  that  his  meaning  was, 
that  the  independence  of  the  judiciary  was  to  be  so  far  destroyed,  as  to  be 
a  transfer  of  the  dependence  of  the  judges  from  one  quarter  to  another. 
This,  I  presume,  was  the  idea  which  that  gentleman  intended  to  convey. 
Mr.  Chairman,  since  the  glorious  revolution  in  England  of  1688,  and 
since  the  revolution  in  France,  what  has  been  the  universal  tendency  of 
Christendom  ?  The  constant  tendency  of  mankind  has  been  to  greater 
fredom  ;  to  take  from  the  sovereignty  of  one,  and  to  confirm  that  of  the 
community  ;  until,  both  in  England  and  France,  greater  liberty,  in  some 
respects,  has  been  established,  than  many  Americans  think  compatible 
even  with  our  free  government.  I  hold  in  my  hand,  Mr.  Chairman,  a 
late  publication  containing  a  very  interesting  article,  and  from  which  I 
will  presently  read  a  single  eloquent  and  argumentative  passage.  It  is  an 
article  which  is  to  be  found  in  the  last  number  of  a  new  Magazine,  called 
"  The  United  States  Magazine  and  Democratic  Review,"  and  the  object 
of  which  is  to  show  that  the  tendency  of  all  modern  days—  (and,  I  sup- 
pose, we  should  all  rejoice  in  the  fact)  that  the  tendency  of  all  modern 
Europe  has  been  to  republicanism  ever  since  the  revolution  of  1688 — no 
man  doubts  that  the  results  of  the  French  revolution  had  been  immense. 
And  no  man  doubts  that  the  price  paid  for  that  revolution  was  cheap — 
low,  for  the  great  benefits  which  ;have  been  produced,  by  it  to  the  jpeople 
— the  poor  people — or,  as  they  are  sometimes  called,  the  dear  people. 
Voltaire,  speaking  of  Queen  Elizabeth,  says,  she  loved  her  people,  and 
then  asks,  with  a  genuine  sneer,  who  else  ever  loved  the  people  ?  But, 
sir,  the  people,  whether  they  be  loved  or  feared,  have  been  gaining,  and 
those  who  have  heretofore  possessed  sovereignty  contrary  to  the  will  of 
the  people  have  been  losing,  part  of  that  sovereignty  which,  by  means  of 
perpetual  attention  has  been  going  to  the  people.  The  people  of  many 
nations  have  now  become  their  acknowledged  sovereigns.  I  speak  of 
facts  merely.  We  have  been  warned  against  the  mastery  of  the  people, 
by  historical  illustrations  of  its  arbitrary  excesses,  drawn  from  Grecian, 
from  Roman,  and  from  English  history.  In  the  instance  quoted  yester- 
day by  the  delegate  from  Union.  (Mr.  Merrill)  what  was  the  fact  ?  When 
the  people  called  upon  Pontius  Pilate,  a  judge  in  those  days,  though  I 
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do  not  know  by  what  tenure  he  held  his  office — to  sacrifice  the  author  of 
our  holy  religion,  Pilate  hesitated,  and  told  them  that  he  found  no  fault 
in  him,  and  what  did  the  people  say  ?  They  said,  if  you  do  not  give 
him  up  to  be  sacrificed,  we  will  complain  of  you  to  Caesar.  I  beg"  that 
my  friend  (Mr.  Merrill)  will  take  the  trouble  to  look  at  the  nineteenth 
chapter  of  John,  and  he  will  there  find  that  it  was  not  from  the  fear  of 
popular  violence  that  Pilate  acted.  The  people,  so  far  as  they  alone 
were  concerned,  might  have  shouted  at  the  judgment  seat  until  they  were 
blind,  and  he  would  have  treated  them  all  with  scorn,  had  it  not  been  that 
they  threatened  him  with  the  vengeance  of  his  master.  They  said,  we 
will  appeal  unto  Caesar.  All  other  threats,  save  this,  would  have  been 
thrown  away  on  Judge  Pilate.  It  was  from  the  fear  of  Caesar  that  he 
yielded,  and  not  of  the  populace,  whom  he  despised.  I  request  the  gen- 
tleman to  refer  to  the  account  given  of  the  first  christians,  by  Tacitus. 
There  is  no  fact  in  history  better  proved  than  that  they  were  sewn  up  in 
the  skins  of  wild  beasts,  and  were  publicly  devoured  by  dogs,  to  amuse 
the  people.  And  when,  therefore,  a  man  called  himself  a  king — ^because, 
it  will  be  remembered,  that  this  was  the  offence  of  our  Saviour — that  this 
was  the  crime  on  which  he  was  arraigned,  and  condemned  to  death  upon 
the  cross — and  in  allusion  to  which  the  crown  of  thorns  was  put  upon  his 
head — when  he  said^that  he  was  a  king,  and  the  people,  for  that  declara- 
tion, called  for  his  destruction — it  was  well  known  at  the  time,  or  it  was 
soon  after  shewn,  that  all  which  the  people  said  and  did  on  that  occasion, 
was  the  mere  evidence,  not  so  much  of  their  own  feelings,  as  of  the  feel- 
ings of  the  despot  who  ruled  them.  They  threatened  the  displeasure  of 
Cfcsar.  They  threatened  what  we  have  seen  here — what  we  do  see 
here  every  day.  They  threatened  that  which  has  been  mentioned  here 
as  an  argument.  They  threatened  something  like  the  Jersey  case*  vriih 
which  we  are  all  familiar.  They  threatened  the  *'  no  Popery"  cry,  as  it 
is  properly  called.  They  threatened  that  sort  of  punishment  which  was 
the  only  one  in  vogue  in  that  day — the  punishment  of  the  block.  We, 
in  our  day,  Mr.  Chairman,  have  substituted  a  much  more  mild  and 
effectual  punishment ;  that  is  to  say,  we  have  substituted  the  ballot  box 
for  the  block.  It  was,  then,  not  a  threat  of  people,  but  of  imperial  ven- 
(▼eance. 

I  come  next,  Mr.  Chairman,  to  the  reign  of  George  the  third,  and  to 
the  act  by  which  he  propitiated  the  people  of  England  ;  I  allude  to  the 
act  of  1762, — a  subject,  suiTcr  me  to  say,  which  is  notsufiliciently  under- 
stood— a  subject  which  the  highly  learned  and  respectable  gentleman  at 
the  head  of  the  committee  on  the  judiciary,  (Judge  Hopkinson)  will 
excuse  me  for  saying  he  might,  by  looking  farther,  have  ascertained  more 
of  the  philosoply  of,  than  he  bar*  yet  given  to  the  committee.  I  said,  at 
the  outset  of  my  argument,  that  I  would  shed  bright  light  upon  this  inves- 
tigation. I  trust  I  shall  not  disappoint  the  expectations  I  have  raised. 
I  will  ask  the  attention  of  the  commitiee,  for  a  moment,  to  the  10th  voL 
of  Smollett's  Continuation,  Hume's  History  of  England.  At  page  150  of 
that  book,  in  his  account  of  this  event,  you  will  find  that  this  was  alto- 
gether a  mere  affair  of  salary — a  trick  of  salary.     He  says : 

**  In  the  beginning  of  March  the  king  proposed  a  step  for  securiog  the 
independency  of  the  judges,  which  cor.!!  not  fail  to  impress  the  subject 
with  the  most  favorable  opinion  of  his  royal  candor  and  moderation.     In 
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a  speech  from  the  throne,  he  informed  hoth  houses  of  parliament  that, 
upon  granting  new  commissions  to  the  judges,  the  present  state  of  these 
offices  fell  naturally  under  consideration.  That,  notwithstanding  the  act 
passed  in  the  reign  of  king  William  III,  for  settling  the  succession  to  the. 
crown,  by  which  act  the  commissions  of  the  judges  were  continued  in 
force  during  their  good  behaviour,  yet  their  offices  had  determined  at  the 
demise  of  the  crown,  or  in  six  months  after  that  event,  as  often  as  it  had 
happened.  That  is,  he  looked  upon  the  independency  and  uprightness 
of  the  judges  as  essential  to  the  impartial  administration  of  justice,  one 
of  the  best  securities  to  the  rights  and  liberties  of  his  subjects,  as  well  as^ 
conducive  to  the  honor  of  the  crown,  he  recommended  this  interesting 
object  to  the  consideration  of  parliament,  in  order  that  such  further  pro- 
vision might  be  made  for  securing  the  judges  in  the  enjoyment  of  their 
offices  during  their  good  behavior,  notwithstanding  any  such  demise,  as 
•hould  be  most  expedient.  He  desired  of  the  commons,  in  particular, 
that  he  might  be  enabled  to  grant  and  establish  upon  the  judges,  such  sal- 
aries as  he  should  think  proper,  so  as  to  be  absolutely  secured  to  them 
during  the  continuance  of  their  commission,"  dz;c 

Thus  continued  Mr.  1.  you  perceive  that  the  act  of  1701 — which 
transfered  the  judicial  responsibility  from  the  crown  to  the  parliament 
of  England — or,  in  other  words,  to  the  people  of  England — was  in  this 
instance  carried  out  a  little  farther  by  fixing  the  salary ;  and  we  now 
bear  in  what  manner  it  was  fixed.  It  is  absolutely  ludicrous  to  see  how 
the  matter  was  played  with. 

'*They  forthwith,"  the  historian  says,  *'began  to  debate  up0i\this 
subject,  and  their  resolutions  terminated  in  a  law,  importing,  among 
other  articles — that  such  part  of  the  salaries  of  the  judges  as  was  before 
payable  out  of  the  yearly  sums  granted  for  the  support^of  the  king*s 
household,  and  of  the  honor  and  dignity  of  the  crown,  should,  after  the 
demise  of  his  present  majesty,  be  charged  upon,  and  payable  out  of 
all  or  any  such  duties  or  revenues,  granted  for  the  uses  of  the  civil  gov- 
ernment, as  should  subsist  after  the  demise  of  his  majesty,  or  of  any  of 
his  heirs  and  successors.  Thus  the  individuals,  intrusted  with  the  admin- 
istration of  the  laws,  were  effectually  emancipated  from  the  power  of  the 
prerogative  and  all  undue  influence." 

If  I  am  not  mistaken,  resumed  Mr.  I.  the  old  gentleman  had  lived  for 
fifty  years  afterwards — he  died,  I  believe,  in  the  year  1820.  So  that  all 
this  vast  independence  of  the  English  judiciary  even  in  salary,  did  not 
begin  until,  as  I  suppose,  the  year  1820.  It  was,  however,  a  mere  affair 
of  salary— and  it  was  a  mere  affair  of  that  despised  thing,  called /)opw- 
larity.  The  king  of  England  was  in  the  honey-moon  of  his  marriage 
with  the  people — the  dear  people — and  I  will  presently  show  you  what 
was  said  of  him,  by  one  of  the  wisest  and  best,  and  most  loyal  of  his 
subjects.  I  do  most  anxiously  desire  the  attention  of  the  learned  chair- 
man of  the  committee  on  the  judiciary,  to  what  I  am  now  about  to  read  ; . 
and  I  think  that  I  shall  be  able  to  shed  a  fiood  of  light  on  the  subject. 
That  gentleman  told  us  that  the  complaints  which  were  poured  in  upon 
us  in  relation  to  our  judiciary,  (alluding  to  the  petitions  from  the  countj 
of  Fayette)  were  signed  by  nobody  knew  whom — and  came  from 
nobody  knew  where.  The  learned  judge  has  repeatedly  and  correctly 
told  the  committee,  that  if  there  was  any  tiling  to  be  relied  upon  in  thi^ 
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world,  it  was  the  opinions  of  men  of  worth,  and  that  among  the  best  evi- 
dences which  we  can  have  on  this  question,  are  the  opinions  of  learned 
men.  I  shall,  therefore,  ask  his  attention  and  that  of  the  committeey 
while  I  read  from  Boswell's  life  of  Doctor  Samuel  Johnson,  vol  2 — page 
175 — what  that  learned  philologist  has  made  known  as  his  opinion.  And 
I  cannot  refrain  from  introducing  it  with  the  remark,  that  Judge  Hopkin- 
son,  or  any  other  judge,  by  inflexible  rule  of  law,  would  reject  even  the 
oath  to  a  simple  fact,  of  any  witness,  however  unexceptionable  as  a  man, 
proposing  to  give  testimony,  much  less  pronounce  opinion,  in  any  matter 
in  which  he  had  the  slightest  interest.  The  opinion  of  Dr.  Johnson, 
therefore,  as  he  was  perfectly  disinterested,  and,  as  he  was  undoubtedly 
well  informed,  is  entitled,  according  to  the  philosophy  of  this  legal  rule, 
to  much  greater  weight,  than  that  of  any  judge,  on  this  question.  The 
opinion  was  delivered  in  the  year  1775 — the  eventful  year  of  our  revolu- 
tion. 

Boswell  says,  "on  Friday,  April  14th,  being  good  Friday,  I 
repaired  to  him  in  the  morning,  according  to  my  usual  custom  on  that 
day,  and  breakfasted  with  him.  I  observed  that  he  fasted  so  very  strictly, 
that  he  did  not  even  taste  bread,  and  took  no  milk  with  his  tea ; — ^I 
suppose,  because  it  is  a  kind  of  animal  food." 

So  added  Mr.  I.  we  find  this  gentleman  of  literary  and  philosophical 
acquirements  in  the  very  best  state  of  animal  preperation  for  the  judgment 
he  is  about  to  deliver. 

Boswell  proceeds  :  **  He  entered  upon  the  state  of  the  nation,  and 
thus  discoursed  :"  Sir,  the  great  misfortune  now  is,  that  government  has 
too  little  power.  All  that  it  has  to  bestow  must,  of  necessity,  be  given 
to  support  itself.  Our  several  ministers,  in  this  reign,  have  outbid  each 
other,  in  concessions  to  the  people.  Lord  Bute,  though  a  very  honora- 
ble man — a  man,  who  meant  well — a  man,  who  had  his  blood  full  of 
prerogative — was  a  theoretical  statesman — a  book  minister — and  thought 
this  country  could  be  governed  by  the  influence  of  the  crown  alone. 
Then,  sir,  he  gave  up  a  great  deal.  He  advised  the  king  to  agree,  that 
the  judges  should  hold  their  places  for  life,  instead  of  losing  them,  at  the 
accession  of  a  new  king.  Lord  Bute,  I  suppose,  thought  to  make  the 
king  popular,  by  this  concession  ;  but  the  people  never  minded  it ;  and 
it  was  a  most  impolitic  measure.  There  is  no  reason  why  a  judge 
should  hold  his  office  for  life,  more  than  any  other  person  in  public  trust. 
A  judge  may  become  corrupt,  and  yet,  there  may  not  be  legal  evidence 
against  him.  A  judge  may  become  froward  from  age.  A  judge  may 
grow  unfit  for  his  office,  in  many  ways.  It  was  desirable,  that  there 
should  be  a  possibility  of  being  delivered  from  him,  by  a  new  king. 
That  is  now  gone,  by  an  act  of  parliament,  ex-gratia  of  the  crown." 

Here,  then,  was  the  opinion  of  a  distinguished  man,  who  was  as  per^ 
fectly  disinterested  as  he  was  well  informed  on  the  subject.  And,  he, 
(Mr.  1.)  believed,  so  fai  as  he  had  read — for  he  did  not  pretend  to  vie 
with  the  researches  of  other  gentlemen — that  with  one  exception— the 
opinion  of  Thomas  Jefferson,  it  was  the  only  one  which  could  be  brought 
to  bear  on  the  subject.  We  might  get  the  eulogy  of  Washington,  we 
might  point  to  the  apotheosis  of  that  great  man — we  might  speak  Or 
our  admirable  federal  Constitution  and  the  wisdom  of  our  ancestors,  bu 
here  we  had  the  whole  subject  before  us,  and  here,  too,  was  an  argu 
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ment  which  was  altogether  irresistible.  He  felt  that  he  must  be  a  little 
personal — though  he  meant  no  offence — to  the  learned  judge,  (Mr.  Hop- 
kinson.)  If  his  argument  were  a  litde  ad  hominem  in  its  bearing,  he 
felt  quite  sure  that  gendeman  would  excuse  him.  Suppose  that  Chief 
Justice  Marshall  and  Judge  White,  had  been  called  before  a  court  to 
testify  in  a  case,  and  that  a  lawyer  should  rise  in  his  place  and  ask  if 
«ith^r  possessed  any  interest  in  its  decision,  and  it  appeared  that  they 
had,  even  to  the  amount  of  one  cent,  the  judge  would  say — **  stand  aside 
John  Marshall  and  William  White,  I  shall  not  suffer  the  jury  to  hear 
what  you  have  to  say  on  the  subject — because  your  evidence  is  calcula- 
ted to  bias  them."  We  were  (continued  Mr.  I.)  to  take  the  opinion  of 
that  judge,  or  any  other  judge — for,  surely  if  he  were  a  patrioli  loved 
justice,  and  respected  and  honored  his  profession,  he  would  not  act  other- 
wise. But  what,  he  would  ask,  was  the  evidence  of  any  man  compared 
to  that  which  he  (Mr.  IngersoU)  had  brought  forward  in  support  of  the 
position  which  he  contended  for  ?  The  evidence  which  he  had  adduced, 
was  that  of  the  wise,  the  good,  and  the  disinterested.  He  hoped  the 
Convention  would  suffer  time  to  explain  the  English  system,  for  he 
apprehended  that  it  was  misunderstood.  By  the  act  of  1761,  the  judi- 
ciary was  transferred  from  the  king  to  the  parliament,  yet  the  preponder- 
ating influence  of  the  king,  in  all  political  questions  was  felt,  as,  for 
instance,  in  state  trials,  but  he  did  not  interfere  in  matters  of  property. 
He  knew  a  young  man,  who  arrived  in  England  during  the  trial  of  Colo- 
nel Despard,  a  very  gallant  officer,  and  who  observed  to  Mr.  Rufus  King, 
at  that  time  our  minister  at  the  court  of  St.  James,  that  he  had  read  the 
report  of  the  trial,  and  thought  it  very  hard  that  Colonel  Despard  should 
be  condemned  to  be  executed  for  treason,  upon  such  light  proof  as  had 
been  brought  against  him.  After  listening  attentively  to  the  remark,  Mr. 
Rufus  King  replied — **  my  dear  young  friend — you  know  very  little  of 
England,  and  have  but  an  imperfect  idea  of  the  power  of  the  crown,  if 
you  suppose  that,  if  the  king  desired  this  man's  death,  Lord  EUenbor- 
ough  would  not  carry  his  wish  into  effect." 

Sir,  (continued  Mr.  I.)  the  young  man  then,  is  the  old  man  who 
now  stands  before  you.  I  never  shall  forget  the  horror  which  this  remark 
impressed  upon  my  mind  at  the  time.  The  royal  influence,  even  at  this 
time,  is  still  very  powerful.  About  the  period  to  which  he,  (Mr.  Inger- 
soU) had  referred,  Bonaparte,  who  was  first  consul — a  dictator,  and 
not  emperor — requested  the  Brtish  ministry  to  prosecute,  on  his  account, 
a  man  named  Peltier,  for  having  libelled  him.  They  did  so,  and  he  was 
most  ably  and  eloquently  defended  by  Sir  James  Mackintosh ;  but  not- 
withstanding this,  the  man  would  undoubtedly,  have  been  convicted,  had 
it  not  been  lor  the  glorious,  manly,  and  independent  jury  who  sat  in  the 
box.  The  subserviency  of  the  judiciary  were  on  this  occasion  again 
abundantly  apparent. 

We  totally  misunderstood  the  English  judiciary,  if  we  imagined  that 
it  was  irresponsible.  In  his  opinion,  'it  was,  in  every  respect,  an 
improper  standard  for  ours.  He  would  mention  another  fact  which  he 
had  obtained  from  high  authority.  He  had  been  assured,  that  during  the 
whole  reign  of  George  III.  not  a  single  judge  had  been  appointed,  who 
was  not  on  the  right  side  of  politics.  Yes,  for  fifty  years  had  this  been 
the  case.     Now,  he  would  ask  what  was  the  English  tenure?     Why,  it 
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was  literally  what  the  act  of  1701  proclaimed  it  to  be,  that  of  good  beha- 
viour. 

Theie  was  no  such  thing  as  a  superannuated  or  an  indolent  judge  in 
England,  sitting  upon  the  bench  ;  for,  the  moment  he  became  obnoxioas, 
from  any  cause,  he  was.  got  rid  of — pensioned  off.  He  had  no  hesitation 
in  saying,  that,  at  least  one  judge  in  the  supreme  court  of  the  United 
States,  and  more  than  one  in  the  states,  would  soon  be  removed  from 
their  stations,  if  the  vote  of  the  people,  and  that  of  the  judicial  brethren, 
were  to  be  given.  He  entertained  not  the  least  doubt  of  it.  When  these 
infirmities  existed,  a  reason  was  furnished  for  removal ;  either  from  the 
bench  on*»ny  other  office.  Excessive  bad  habits,  debauchery,  gambling, 
drinking,  aud  every  species  of  crime  of  that  character,  and  violation  of  the 
principles  of  morality,  all  justified  a  resort  to  the  power  of  removal. 
These  were  instances  which  did  occur,  as  every  lawyer  here  well  knew. 
In  England,  the  pension  system  relieved  the  public  of  men  addicted  to 
these  vices.  The  popular  power  was  always  in  full  vigor.  When  a 
judge  was  no  longer  fit  for  duty,  he  was  instantly  removed.  The  duties 
of  an  English  judge  far  transcends  the  labors  of  an  American  judge.  He 
had  no  pleasure,  no  enjoyment,  no  respite  from  labor.  He  was,  how- 
ever, allowed  a  good  salary  for  his  services ;  and  when  he  should  be 
found  unable,  through  age  or  other  infirmity,  to  discharge  his  duties  satis* 
factorily,  he  would  retire  and  be  allowed  a  pension.  He  (Mr.  I.)  did  not 
know,  indeed,  he  was  not  sure,  that  this  was  not  as  good  a  course  as 
could  be  adopted  to  get  rid  of  judges,  who,  from  various  causes,  might  be 
unfit  for  the  duties  pertaining  to  their  office.  Perhaps,  he  might  as^well 
mention  what  Mr.  Madison  once  said  on  this  subject :  that  distinguished 
man  said  that  he  did  not  know  but  that  the  adoption  ot  that  plan  in  this 
country,  would  be  found  beneficial  to  the  people.  This,  however,  was 
a  relief,  as  yet  unknown  to  our  judicial  system,  and  probably  would  be. 
It  was  to  be  borne  in  mind  that  English  judges  do  not  exercise  that  politi<- 
cal  jurisdiction,  which  was  considered  a  principal  function  of  ours,  that 
the  House  of  Lords,  by  appellate  cognizance,  superintend  all  the  judg- 
ments of  the  courts  within  the  kingdom,  and  the  king  in  council,  as  he 
believed  all  those  of  the  foreign  provinces,  it  was  plain,  that  the  English 
system  diflers  totally  from  ours,  both  as  to  tenure  and  jurisdiction.— 
There,  the  judiciary,  influenced  by  the  executive,  was  strictly  responsi* 
ble  to  the  legislature,  and  the  kind  of  independence,  attempted  by  our 
Constitution,  which  was  an  experiment,  altogether  untried,  is  unknown  in 
England  or  any  other  country,  as  it  has  proved,  on  trial  in  ours,  a  vicious 
system  and  a  failure. 

Let  us  have  the  system  of  English  responsibility  here,  and  he  (Mr.  I.) 
would  go  for  it.  The  tenure  of  the  judges  in  England,  was  during  good 
behaviour,  and  not  for  life,  and  their  responsibility  to  the .  people  was 
complete.  And,  as  he  had  before  observed,  when  they  were  found  unfit 
to  discharge  their  duties,  they  were  removed — though  bought  off—taken 
off  by  a  pension.  The  political  power  of  the  English  courts,  was  little 
or  nothing.  Every  one  knew  that  an  English  judge  never  attempted  to 
pronounce  on  the  constitutionality  of  an  act  of  parliament.  Was  uie  first 
judge  there,  a  life  officer  ?  Did  he  hold  his  appointment  during  good 
behaviour  ?  No,  he  did  not«  He  sat  merely  during  the  pleasure  of  a 
party ;  and  the  master  of  the  polls  also  held  his  seat  at  the  acknowledged 
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political  pleasure  of  a  party.  It  was  not,  then,  at  the  pleasure  of  the 
people,  that  tke  English  judges  held  their  offices.  There  was  a  wide 
distinction  between  what  the  learned  judge,  (Mr.  Hopkinsen)  seemed  to 
suppose  was  the  condition  of  the  English  judicial  tenure,  and  that  which 
really  existed.  The  judges,  as  he  had  just  remarked,  held  at  the  habitual 
pleasure  of  a  party.  And,  as  a  striking  evidence  of  the  fact  what  he  (Mr. 
IngersoU)  had  stated,  there  were  in  existence,  at  this  time,  no  less  than 
four  chancellors,  viz :  Eldon,  Lyndhurst,  Brougham,  and  the  present 
sitting  chancellor,  whatever  his  name  was,  for  he  did  not  now  recollect 
it.  These  were  the  men,  it  might  be  said,  who  made  the  judges — for  the 
king,  before  he  appointed  a  judge,  always  consulted  the  lord  chancel- 
lor. The  Duke  of  Wellington  was  the  first  to  set  the  example  of  intro- 
ducing a  man,  not  of  his  own  party,  upon  the  bench — a  gentleman  of  the 
name  of  Parke,  He  (Mr.  IngersoU)  would  repeat,  that  the  English 
system  was  not  our  system.  It  was  an  entire  mistake  to  suppose  so.  He 
wanted  to  see  responsibility,  and  independence  also,  in  our  judiciary. 
He  wished  to  distinguish  between  irresponsibility  and  independence. 
His  opinion  was,  that  the  amendment  of  the  minority  committee,  looked 
more  to  the  accomplishment  of  these  ends,  than  any  other  that  had  been 
presented  to  the  inspection  of  the  body — therefore,  he  was  in  favor  of  it. 
But  if,  in  the  course  of  our  deliberations,  a  better  one  than  that  should  be 
suggested  by  the  wisdom  of  the  Convention,  he  would  support  it.  He 
saw  that  his  friend  from  Allegheny,  (Mr.  Forward)  had  this  subject  much 
at  heart ;  he  felt  sure  that  that  gentleman  agreed  with  him  in  the  opinion 
that  the  Constitution,  as  lespected  the  subject  now  under  consideration 
was  defective.  He  would  ask,  then,  if  there  was  not  some  medium — 
some  mutual  ground  upon  which  gentlemen  here,  could  meet  and  agree? 

He  came,  now,  to  his  own  country — to  America,  and  he  would  exam- 
ine first,  our  colonial,  secondly,  our  independent  judiciary  in  Penn- 
sylvania ;  and  thirdly,  would  take  some  notice  of  that  of  the  United 
States,  which  had  been  pressed  into  the  argument  as  vindicating  in  prin- 
ciple, that  of  Pennsylvania. 

The  mistake  into  which  the  learned  judge  (Mr.  Hopkinson)  fell,  in 
imputing  to  the  colonial  history  of  the  country — the  existence  of  the  life 
tenure,  or  system  of  good  behaviour,  had  been  abundantly  shown  by  the 
admirable  view  taken  of  it  by  the  gentleman  from  Union,  (Mr,  Merrill.) 
The  gentleman  was  entirely  and  unquestionably  mistaken  in  supposing^ 
that  it  was  the  desire  of  the  people — that  they  anxiously  and  earnestly 
wished  for  the  good  behaviour  tenure,  or  that  a  judiciary,  so  commis- 
sioned ever  existed  in  the  colony  of  Pennsylvania.  These  facts  were 
clearly  shown  in  the  excellent  speech  of  the  gentleman  from  Union, 
"which  displayed  researches  and  developed  truths  upon  this  interesting 
inquiry,  as  honorable  to  that  gentleman  as  the  candor  with  which  he 
treated  the  subject,  and  might  be  deemed  "among  the  important  advantages 
which  this  Convention  should  confer  on  the  community.  It  was  quite 
clear  that  no  such  tenure  ever  obtained  in  Pennsylvania,  till  the  formatioa 
of  the  present  Constitution.  In  Shunk's  collection,  page  twenty-four^ 
there  was  a  note  which  might  lead  to  a  different  conclusion.  It  ran  as 
follows : 

"By  the  charier  of  1683,  the  judges,  treasurers,  and  roaster  of  the 
jolls,  instead  of  holding  their  respective  offices  for  one  year,  are  ta 
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hold  them  so  long  as  they  shall  well  behave  themselves  in  those  capaci- 
ties." 

He  would  repeat,  then,  what  he  had  already  said,  that  it  was  perfectly 
clear,  that  the  gentleman  from  the  city,  (Mr.  Hopkinson)  was  mistaken 
in  reference  to  the  existence  of  the  good  behaviour  tenure.  The  gentle- 
man  from  Union,  he  thought,  had  placed  the  matter  beyond  all  dis- 
putes. 

Mr.  Hopkinson  (interrupting)  said,  there  was  some  mistake. 

Mr.  Ingersoll  observed  that  he  had  tried  the  case  of  an  invention 
before  Judge  Hopkinson,  and  pleaded  the  priority  of  it,  which  the  learned 
judge  ruled  as  amounting  to  nothing,  as  the  invention  had  never  been 
used. 

Mr.  Hopkinson  supposed  the  gentleman  (Mr.  Ingersoll)  knew  that  had 
nothing  to  with  the  argument. 

Mr.  Ingersoll  replied  that  he  would  accept  the  explanation  of  the 
learned  judge.  He  hoped  that  the  committee  would  excuse  him  while 
he  read  a  few  extracts  from  Proud's  History,  for  the  purpose  of  showing 
what  the  independence  of  the  judiciary  was  in  the  time  of  William  Penn. 
On  page  305,  there  is  this  language  : 

**  William  Penn,  proprietor  and  governor : 

**  To  my  trusty  and  well  beloved  friends,  Thomas  Lloyd,  Nicholas 
Moore,  James  Claypoole,  Robert  Turner,  and  John  Eckley,  or  any  thiee 
of  them,  at  Philadelphia — 

**  Trusty  and  well  beloved,  I  heartily  salute  you ;  lest  any  should  scru- 
ple the  termination  of  President  Lloyd's  commission  with  his  place  in 
the  provincial  council,  and  to  the  end  that  there  may  be  a  more  constant 
residence  of  the  honorary  and  governing  part  of  the  government,  for  the 
keeping  of  all  things  in  good  order,  I  have  sent  a  fresh  commission  of 
deputation  to  you,  making  any  three  of  you  a  quorum^  to  act  in  the  exe- 
cution of  laws,  enacting,  disannulling,  or  varying  of  laws,  as  if  I  myself 
were  there  present,  reserving  to  myself  the  confirmation  of  what  is  done, 
and  my  peculiar  royalties  and  advantages. 

*'  Frst — You  are  to  oblige  the  provincial  council  to  their  charter  attend- 
ance ;  or  to  take  such  a  council,  as  you  think  convenient,  to  advise  and 
assist  you  in  the  business  of  the  public ;  for  I  will  no  more  endure  their 
most  slothful  and  dishonorable  attendance,  but  dissolve  the  frame,  with- 
out any  more  ado ;  let  them  look  to  it,  if  further  occasion  be  given. 

**  Secondly — ^That  you  keep  to  the  dignity  of  your  station,  in  council 
and  out ;  but  especially  to  suffer  no  disorder  in  the  council,  nor  the  coun- 
cil and  assembly,  or  either  of  them,  to  entrench  upon  the  powers  and  privi- 
leges remaining  yet  in  me. 

*'  Thirdly — That  you  admit  not  any  parleys,  or  open  conferences, 
between  the  provincial  council  and  assembly ;  but  one,  with  your  appro- 
bation, propose  and  let  the  other  consent  or  dissent,  according  to  char- 
ter." 

Then,  in  page  306,  Penn  says  : 

*'  That  you,  this  very  next  assembly  general,  declare  my  objection  of 
all  that  has  been  done  since  my  absence  ;  and  so  of  all  the  laws,  but  the 
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fundamentals ;  and  that  you  immediately  dismiss  the  assembly,  and  call 
it  again,  and  pass  such  of  them  afresh,  with  such  alterations,  as  you  and 
they  shall  see  meet ;  and  this,  to  avoid,  a  greater  inconveniency,  which  I 
foresee,  and  formerly  communicated  to  Thomas  Lloyd." 

In  page  308,  he  says,  (in  a  letter  addressed  to  the  commissioners :) 

"Of  three  things  which  occur  to  me  eminently,"  after  stating  the  two 
first.  "Thirdly,  That  you  retrieve  the  dignity  of  courts  and  sessions, 
and  remove  all  persons  unqualified  in  morals  oi  incapacity,"  &c. 

This  was  the  Pennsylvania  idea  of  an  independent  judiciary  at  that 
time.  That  there  was  a  constant  desire  to  obtain  an  independent  judiciary 
in  Pennsylvania,  he  would  agree  ;  but  that  was  for  an  independent,  not 
an  irresponsible  one — for  a  judiciary  to  be  independent  of  the  crown,  of 
the  parliament,  but  not  of  the  people.  In  1684,  as  had  been  shown  by 
the  gentleman  from  Union,  (Mr.  Merrill)  the  judges  were  appointed  for 
two  years,  and  so  continued  till  1706,  when  the  dispute  occurred  between 
the  deputy  governor  and  the  assembly,  an  account  of  which  had  been 
read  from  the  curious  manuscripts  obtained  by  that  gentleman  out  oi  the 
archives  of  the  state.  The  spirit  which  ran  through  that  maHUScript  was 
a  noble  spirit.  It  was  a  spirit  which  had  animated  our  militia,  in  the  day 
of  trial ;  and  it  was  sometimes  to  be  found  in  those  who  wore  dirty  shirts 
and  were  without  shoes  to  their  feet, — and  which  when  found  embodied 
in  the  mass,  he  (Mr.  I.)  entertained  more  respect  for,  than  he  did  for  all 
the  selfish  wisdom  of  the  wisest  individual  that  had  ever  lived  or  that  he 
had  ever  read  of.  He*  religiously  believed  that  the  voice  of  the  people 
was  the  voice  of  God.  He  believed  that  the  mass  of  the  people  could  not 
be  actuated  by  bad  passions.  That  they  might  be  misled  by  demagogues, 
evil-minded  and  desperate  men,  who  were  read^  to  go  all  lengths,  and 
commit  any  excess  to  attain  their  objects,  he  \yas  willing  to  admit.  But, 
to  assert  that  a  body  of  men  could  be  permanently  wrong,  was  a  declara- 
tion to  which  he  could  not  give  his  assent.  "  I  think,"  (said  Mr.  I.)  it 
stands  to  reason,  and  is  an  ordinance  of  the  Creator,  that  a  mass  of  men 
such  as  the  learned  judge  has  described,  must  be  more  rational  and  less 
selfish  than  any  one  man ;  that  they  are  less  liable  to  bad  passions,  than 
any  individual,  and  better  endowed  with  instincts  of  salutary  regulation 
and  self-preservation." 

Mr.  I.  observed  that  this  was  his  opinion  in  reference  to  the  popular 
voice.  The  impression  upon  his  mind  was,  that  the  people  desired  a 
more  responsible  and  independent  judiciary,  appointed  for  a  shorter  term 
than  the  present.  He  thought  his  friend  from  Union  tvas  mistaken  in 
relation  to  the  effect  and  operation  of  the  act  of  1827.  According  to  that 
act,  the  courts  here  were  to  have  the  same  jurisdiction  as  those  in  Eng- 
land. We  were  told  that,  in  the  year  1743,  all  the  judges  in  Lancaster 
county,  were  removed  by  the  Governor ;  and  in  1756,  as  we  read  in 
Franklin's  works,  published  by  Duane — the  judges  were  appointed  during 
good  behaviour.  No  doubt  that  Franklin  desired  that  the  judiciary 
should  be  placed  here  upon  the  same  footing  as  in  England — made 
responsible  to  the  people  and  no  other  power.  Her©  he  (Mr  IngersoU) 
would  remark  that  Franklin's  works  were  much  better  published  by 
Sparkes  than  by  Duane  ;  and,  in  1759,  we  saw  a  display  of  the  wisdom 
of  our  ancestors.  Here  we  had,  what  he  longed  to  go  back  to,  and  that 
was  a  responsible,  independent  judiciary — responsible  to  the  voice  of  the 
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people,  and  no  other  power.  Give  him  a  judge  removable  by  the  Legis- 
lature, and  in  the  power  of  the  people,  so  that  they  could  get  rid  of  him 
if  they  deemed  it  necessary.  With  respect  to  what  had  been  quoted  by 
the  learned  judge  about  the  declaration  of  independence,  he  would  reply 
to  all  that  in  a  few  words.  In  the  Annual  Register,  p.  203,  would  be 
found  the  petition  of  the  American  Colonies,  in  1774,  to  the  king  and 
parliament  of  Great  Britain.  Also,  in  p.  220,  was  the  address,  and  ihere 
followed  in  p.  230,  a  remonstrance.  Now,  he  would  ask,  what  all  these 
documents  prayed  for  ?  Why,  for  a  judiciary  independent  of  the  king 
and  parliament — a  transfer  of  the  power  over  it  from  the  crown  to 
the  people,  not  of  England,  but  of  the  American  Colonies.  Here  (said 
Mr.  I.)  is  tlie  petition  of  the  American  congress  to  the  king  ;  and  the 
petitioners  complain  that : 

**  The  judges  of  the  courts  of  common  pleas  have  been  made  entirely 
dependent  on  one  part  of  the  legislature  for  their  salaries,  as  well  as  for 
the  duration  of  their  commissions.  Counsellors  holding  their  commis- 
sions during  pleasure,  exercise  legislative  authority." 

The  petition  was  signed  by  most  of  those  who  afterwards  signed  the 
declaration  of  independence.  Then  followed  the  address  of  our  neighbon 
in  Canada ;  and  next  came  the  petition  of  American  citizens  is  LondoOy 
p.  230,  in  which  the  following  paragraph  occurs : 

**  The  appointment  and  removal  of  the  judges,  at  the  pleasure  of  the 
Governor,  with  salaries  payable  by  the  crown,  puts  the  property, 
liberty,  and  life  of  the  subject,  depending  upon  judicial  integrity,  in  bis 
power,"  <fec. 

That  was  the  complaint,  and  the  only  complaint  which  was  made  on 

that  subject.     He  thought  it  strange — very  strange,  he  confessed,  that  the 

learned  judge  should  have  referred  to  this  recapitulation  of  authority — ^to 

the  declaration  of  independence.     What,  he  desired  to  know,  was  the 

langu^ige  of  that  document  ?     Why,  it  was  that  the  judges,  instead  of 

being  dependent  upon  the  people  of  the  colonies,  were  dependent  upon 

the  king  and  parliament  of  Great  Britain.     Who,  he  would  inquire,  was 

the  author  of  the  declaration  of  independence  ?     He  who  was  designated 

the  apostle  of  liberty,  and  he  was  one  of  the  foremost  and  strongest 

advocates  of  a  judiciary  dependent  upon,  and  responsible  to  the  people. 

That  great  man  went  even  farther  than  he  (Mr.  Ingersoll)  felt  inclinea  to 

go,  and  he  was  disposed  to  stop  a  little  short.     It  was  known  that  he  who 

drafted  the  memorable  document  to  which  he  had  referred,  denounced  the 

life  tenure,  as  a  vice  and  an  infirmity  in  our  system.     The  only  complaiiit 

which  was  made  by  Franklin,  Jefferson,  and  others,  was  that  the  popukr 

control  over  the    judiciary  was  usurped   by  the  king  and  parliament 

Their  idea  of  judicial  independence  was,  that  the  judges  should  be 

dependent  upon  tliose  from  whom  they  received  their  salaries,  and  not  upon 

those  living  elsewhere.     In  the  book  then  before  him,  (said  Mr.  L)-J»- 

tween  the  two  petitions  which  had  been  referred  to  by  the  learned  jadge, 

(Mr.  Hopkinson)  and  not  read  by  him — would  be  found  some  proceedings 

in  regard  to  the  impeachment  of  Judge  Oliver,  by  the   legislatnre  of 

Massachusetts.     The  only  charge  against  that  official  functionary  was 

that  he  received  his  salary  from  the  king.     He  (Mr.  I.)  was  afraid  thai 

our  notions  relative  to  impeachment  had  changed  very  much  since  that 

day — that  a  judge  might  take  his  salary  from  the  devil,  (he  was  going  to 
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say,)  and  it  would  not  be  regarded  as  an  impeachable  offence.  He 
professed  himself  to  be  the  advocate  of  a  temperate,  considerate  and 
judicious  reform.  He  desired  that  a  change  should  be  made  in  reference 
to  the  judiciary,  and  that  we  should  take  a  fresh  start.  It  had  been 
remarked,  some  time  since,  that  we  were  then  in  the  midst  of  a  revolu- 
tion. We  were  not  then  in  a  revolution  in  arms,  nor  had  we  been  since. 
But  we  are,  and  have  been  since  the  4th  of  March,  1776,  and  he  hoped 
we  always  should  be— on  monetary  affairs  as  well  as  others.  The  fact 
was,  we  had  been  trying  experiments  on  every  thing.  All  that  he  desired 
was,  so  to  amend  the  Constitution,  that  we  might  begin  a  new  career ; 
and  the  way  was,  to  cut  out  the  decayed  and  inSrm  parts,  and  put  some- 
thing in  lieu  of  them,  suited  to  the  exigencies  and  requirements  of  the 
present  times. 

Mr*  Ingersoll,  at  this  stage  of  his  argument,  yielded  the  floor,  and  the 
committee  rose  and  reported  progress ;  and, 

The  Convention  adjourned. 


WEDNESDAY  AFTERNOON,  November  1,  1837. 

Mr.  Fleming,  moved  to  dispense  with  the  rule,  in  order  to  take  uj)  the 
following  resolution  offered  by  him  this  morning,  viz  : 

"  Resolved,  That  this  Convention  will  adjourn  on  the  30th  instant,  to  meet  in  the  city 
of  Philadelphia,  on  Monday,  the  4th  of  December  next." 

The  question  being  taken,  it  was  decided  in  the  negative — ^ayes  36» 

FIFTH  article. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  M' Sherry  in  the  chair,  on  the  report  of  the  committee,  to  whom 
was  referred  the  fifth  article  of  the  Constitution. 

The  question  pending  being  on  the  motion  of  Mr.  Woodward  to 
strike  out  all  after  the  words,  '* section  second,"  and  insert  in  lieu 
thereof  the  report  of  the  minority,  as  amended  by  the  amendment  of  Mr. 

DiCKKY, 

Mr.  Ingersoll  resumed  his  remarks.  He  had  read  this  morning  one 
of  the  few  direct  authorities  to  be  found  among  the  wise  and  learned. 
He  had  quoted  the  opinions  of  Dr.  Johnson.  He  would  now  add 
another,  which  was  worthy  of  consideration  in  connexion  with  the 
declaration  of  independence.  In  one  of  the  letters  of  Thomas  Jefferson, 
published  by  his  family  since  his  death,  there  is  the  following  passage : 

**Let  the  future  appointments  of  judges  be  for  four  or  six  years,  and 
renewable  by  the  president  and  senate.  This  will  bring  their  conduct, 
at  regular  periods,  under  revision  and  probation,  and  may  keep  them  in 


430         PROCEEDINGS  AND  DEBATES. 

equipoise  between  the  general  and  special  £;overaments.  We  have  erred 
in  this  point  by  copying  England,  where  certainly  it  is  a  good  thing  to 
have  the  judges  independent  of  the  king.  But  we  have  omitted  to  copy 
their  caution  also,  which  makes  a  judge  removable  on  the  address  of  both 
legislative  houses,  that  there  should  be  public  functionaries  independent 
of  the  nation,  whatever  may  be  their  demerit,  is  a  solecism  in  a  republic, 
of  the  first  order  of  absurdity  and  inconsistency." 

Such  is  the  language  of  the  author  of  the  declaration  of  independence. 
Whether  these  views  were  right  or  wrong,  was  a  matter  not  of  so  mHch 
importance  as  bearing  on  the  argument,  as  that  they  were  the  opinions  of 
wise  men,  which  the  chairman  had  said  was  the  best  authority  to  'which 
we  could  refer. 

Having  gone  through  the  period  of  our  colonial  history,  became  down 
to  that  of  the  revolution.  The  Constitution  of  1776,  he  would  say 
nothing  about.  He  had  already  said  something  on  that  subject,  which  he 
had  written  and  printed.  He  would,  therefore,  say  no  more  on  that 
He  would  proceed  to  the  Constitution  of  1790,  and  he  was  ready  to  con- 
cede to  the  honorable  chairman,  without  hesitation,  that  it  was  Uie  sense 
of  the  framers  of  that  Constitution  of  1790,  that  the  good  behaviour  tenure 
was  the  proper  one.  He  conceded  this  point  in  the  argument  of  the 
chairman  without  reserve.  He  conceded  that  the  defence  of  this  tenure 
in  the  78th  chapter  of  the  Federalist  was  able  ;  that  the  opinions  of  the 
men  of  that  day  were  wise,  and  that  the  experiment  of  a  seven  years* 
tenure  was  a  failure.  On  the  other  hand,  he  would  ask  the  chairman  to 
admit  what  he  (Mr.  I.)  would  now  submit  merely  as  a  postulate — that 
what  the  statesmen  of  that  day  considered  wise,  and  incorporated  into  the 
Constitution,  was  an  experiment,  altogether  untried  before  that  time.  He 
had  shewn  a  difference  between  this  and  the  English  Constitadon.  It 
was  therefore  an  untried  expeiiment ;  and  all  he  now  contended  for  was 
that  this  experiment  has  failed — that  it  has  not  succeeded.  This  state  of 
the  argument  brought  him  to  the  analysis  of  the  principle  on  which  the 
whole  of  the  opposite  argument  rests. 

In  computing  the  argument  on  the  other  side,  it  would,  in  the  first 
place,  be  proper  for  him  fairly  to  recapitulate  the  substance  of  that  arma- 
ment. It  was  of  that  character  altogether  which  might  be  called  a 
quiet  title  argument.  Montesquieu  wis  quoted  by  the  chairman  of  the 
committee  to  show  the  danger  of  demociacy,  and  the  gentleman,  from 
Union,  (Mr.  Merrill)  took  us  all  the  way  to  Rome,  and  to  France  and 
£!ngland,  in  order  to  show  that  there  was  reason  to  apprehend  danger 
from  these  concessions  to  the  people,  of  which  Dr.  Johnson  speaks. 
Now  he  would  appeal  to  the  candor  of  these  gentlemen,  and  he  would 
put  in  their  mouths  nothing  which  they  did  not  say — he  would  appeal  to 
every  one  to  say  if  the  whole  argument  of  genUemen  when  distilledy 
was  anything  more  or  less  than  distrust  of  the  people. 

I  am  not  (said  Mr.  I.)  speaking  for  popularity,  nor  to  deprive  any  of 
these  gentlemen  of  popularity  ;  but,  I  am,  endeavoring  to  address  myself 
to  this  experienced  and  highly  intelligent  audience,  so  as  to  satisfy  their 
reason.  The  whole  of  the  argument,  from  begining  to  end,  was  distrust 
of  the  people.  All  that  the  gentleman  from  Union,  (Mr.  Merrill)  said 
of  Rome,  with  the  exception  of  his  pronunciation  of  &e  name  of  Darius» 
in  which  I  differ  with  him — was  true.     It  was  all  true.    But  put  tho 
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whole  of  the  argument  into  an  alembre  and  bring  out  the  essence,  and 
what  would  it  amount  to  ?  I  do  not  say  it  is  not  true.  I  do  not  say  the 
gentlemen  are  not  as  good  friends  of  the  people  as  I  am.  I  will  do  them 
that  justice  to  believe  they  mean  to  be  so.  But  the  whole  of  their  argu- 
ment amounts  to  distrust  of  the  people.     All  their  argument  goes  to  that. 

Mr.  Mbrrill  explained.  He  had  expressly  disclaimed  any  distrust 
of  the  people,  where  they  could  act  for  themselves.  But  in  trying  cases 
he  would  prefer  the  calm  and  matured  judgment  of  a  competent 
bench. 

Mr.  Inoersoll  said  he  was  obliged  to  proceed  in  his  course,  step  by 
step.  The  whole  argument  was  distrust  to  the  people.  Napoleon  had 
been  called  by  one,  a  self-styled  democrat,  and  by  another,  the  democratic 
Napoleon.  The  cry  of  aristocrat  was  raised  in  his  name,  to  put  dowa 
the  most  able,  virtuous  and  honorable  men  in  France  5  and  the  cry  of 
•*  no  popery,"  was  made  the  watch  word  of  the  mob  which  Loid  George 
Gordon  headed  in  England.  He  would  not  say  gentlemen,  in  their 
doubts  of  their  species,  in  their  mistrust  of  mankind,  were  wrong.  He 
would  do  full  justice  to  their  position  before  he  proceeded  to  grapple  with 
it.  Their  argument  amounts  to  distrust  of  the  people.  We,  (said  Mr. 
I,)  have  none  of  that.  We  are  disposed  to  trust  the  people.  It  is  in 
vain  to  go  into  any  argument  in  this  matter.  The  chairman  of  the  com- 
mittee had  solved  the  problem  at  once,  when  he  said  he  was  a  federalist. 
None  (said  Mr.  I.)  respects  more  than  I  do  the  honorable  and  consistent 
course  of  that  gentleman,  but  he  knows  the  difference  which  has  always 
existed  between  the  political  creed  of  his  party  and  that  of  ours.  I  think 
the  federalists  as  they  once  existed,  a  party  highly  educated,  highly  hon- 
orable and  meritorious.  The  man  from  whose  letters  I  have  read,  (Mr. 
Jefferson)  was  for  trusting  the  people,  while  others,  as  wise,  thought  that 
the  people  ought  not  to  be  trusted  too  much.  We  thus  agree  to  differ  on 
this  question.  We  have  first  had  the  question  of  conscience  before  us ; 
and  I  have  travelled  through  all  the  stages  of  conscience,  trying  to  do 
what  1  could  for  those  who  advocate  it,  but  they  all  voted  against  me. 
He  did  not  wonder  at  this,  after  the  giant  controversy  between  the  gen- 
tleman from  Luzerne,  (Mr.  Woodword)  and  the  gentleman  from  Alle- 
gheny, (Mr.  Forward)  in  which  both  members  were  right  and  both 
wrong — because  it  was  a  question  of  conscience  and  there  could  be  no 
reasoning  about  it.  On  such  points  man  will  not  be  persuaded.  He  will 
submit  to  be  brought  to  the  stake,  beheaded,  emboweled,  rather  than 
yield  an  inch.  In  matters  of  conscience  there  is  nothing  to  be  done  by 
argument.  And  so  it  is  in  reference  to  points  of  honor,  as  we  have  had 
evidence  in  the  discussion  of  the  questionof  duelling.  Men  will  risk  their 
lives  on  a  point  of  honor.  The  gentleman  from  Adams,  (Mr.  Stevens) 
had  told  us  we  might  make  all  the  laws  in  the  world,  and  they  would 
have  no  effect,  and  if  we  add  to  them  all  the  terrors  of  a  future  state,  it 
was  of  no  importance.  Here  is  another  of  the  great  mysteries  of  our 
nature,  which  is  not  in  the  Constitution,  and  perhaps  not  much  in  the 
view  of  this  Convention,  is  the  principle  of  love.  Can  any  man  define 
or  regulate  it  ?  Yet  it  has  a  powerful  influence  over  us  all,  old  and 
young.  It  is  implanted  in  us  by  nature.  So  it  is  with  politics.  We 
belong  to  different  sides,  and  must  agree,  as  we  always  heretofore  have 
agreed,  to  differ. 
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The  argument  resolves    itself   into  a  simple    fact,    and    we  cannot 
reason  about  it.     We  trust  the  people  ;  they  fear  the  people.     This  I  do 
not  say  ad  captandum*     I  meant  it  as  a  mere  fact,  and  as  explanatory 
of  the  whole  matter.     I  hope  that  gentlemen  will  not  consider  me  as  doing 
them  any  injustice  or  arrogating  any  superior  wisdom  for  our  side  of  the 
question.     All  the  arguments  of  Alexander  Hamilton,  Govemeur  MorriSt 
and  other  distinguished  champions  of  their  views,  may  prove  very  true. 
I  dont  say  that  they  will  not  be  found    to  be  right,  and  we  lamentably 
wrong.     But  still  such  is  the  fact ;  we  are  disposed  to  trust  more  to  the 
people  than  they  are.     We  are  for  carrj'ing  out  and  carrying  back  the 
experiment  of  self-government;  for  carrying  it  back  to  the  original  An- 
glo Saxon  principle,  from   which  we   have   departed.     I    am   for  the 
English,  the  colonial  tenure.     I  am  of  opinion, — notwithstanding  the 
contrary  doctrine  of  the  framers  of  this  Constitution, — and  of  one  of 
ihem  in  particular  who  ought  to  have   more  weight  with  us  than  any 
motive, — that  we  might  trust  much  more  to  the  people  without  appre- 
hending any  danger.     They  may  be  right.     I  am  not  sure  that  it  may 
not  lead  to  anarchy  and  confusion  as  they  predicted.     But  with  some  ex- 
perience and  observation  in  the  course  of  a  life  not  short,  and  with  some 
stake  in  the  community,  I  am  for  the  establishment  of  the  colonial  sys- 
tem, the  English  system.     I  say  that  the  Constitution  of  1790,  is  a  fail- 
ure.    What  is  the  opinion — not  of  the  people — I  do  not  think  now  of 
them,  but  of  this  Convention  on  that  Constitution  ?     Havp  they  not,  by 
a  vote  nearly  unanimous,  attested  it  to  be  a  failure  ?     It  is  not  the  qntstion 
now,  what  shall  be  done  next  ?     The  vote  of  yesterday  has  put  some, 
perhaps  all  of  us,  in  a  false  position ;  but  has  not  that  vote  said*  this 
Constitution  is  not  right,  and  the  only  question  now  is  what  it  should  be. 
I  concede,  first,  that  we  are  to  demonstrate  the  infirmity  and  error  of  the 
system  as  it  is ;  but  it  is  nearly  a  self-evident  fact,  and  it  was  ratified  by 
the  vote  of  yesterday,  and  by  previous  votes,  that  this  instrument  is  im- 
perfect.    I  ctincede,  next,  that,  having  shewn  the  infirmity  of  this  Con- 
stitution, we  are  bound  to  shew  the  practical  good  which  will  be  derived 
from  the  substitute  we  offer.     I  agree  that  we  must  substitute  something 
better ;  something  the  benefit  of  which  is  not  merely  conjectural,  but 
which  will  be  apparent  to  every  rational  man  ;  and,  lastly,  I  agree  that 
we  are  to  shew  what  is  the  will  of  the  people  in  regard  to  this  matter — 
though,  as  they  will  have  to  pass  the  amendments  in  review,  I  do  not 
so  much  care  about  that ;  all  we  have  to  do  is  to  submit  amendments  to 
them,  for  their  acceptance  or  rejection,  and  they  exercise  their  judgment 
and  pleasure  in  regard  to  them.     We  trust  the  people,  and  do  not  doubt 
nor  fear  them ;  and  I  sincerely  believe  that  the  voice  of  the  people  is  the 
voice  of  the  Deity,  speaking  through   them.     They  may  be  subject  to 
caprice  and  to  excitement ;  but  taking  them  in  the  mass,  and  generally, 
their  opinion  is  to  be  taken  in  preference  to  that  of  any  individual,  how- 
ever distinguished  for  wisdom  and  learning.     Every  lawyer  knows  this 
and  acts  upon  it.     What  is  co?nmon  law  ?     I  call  on  the  professional  men 
here  to  say  what  it  is.     Is  it  not  the  voice  of  the  common  people  ?     It  is 
the  law  made  by  the  mass, — and  do  not  the  lawyers  appeal  to  it  as  better 
than  their  own  wisdom.     The  opinions  of  mankind,  in  all  common  mat- 
ters, is  decisive  with  all  lawyers  ;  but  when  they  come  to  high  matters  of 
government,  it  is  no  longer  any  common  law  to  go  by.     They  discard 
the  opinions  of  the  couiinon  people,  and  refer  to  judge  this,  and  Mr.  that. 
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to  tell  as  what  is  right.     But  I  have  more  faith  in  the   opinions  of  the 
mass  of  mankind,  in  political  as  well  as  other  matters.     I  hold  all  wis- 
dom and  book  learning,  as    light   in   opposition   to    the  sentiments  of 
the  mass.     So  do  all.    If  a  question  were  pending  now  before  the  learned 
judge  from  Philadelphia,  (Mr.  Hopkinson)  to  which  the  common  law 
applied,  and  the  principle  of  common  law   were  clearly  made  out,  he 
would  disregard  and  repudiate  any  contrary  opinion  of  Aristotle,  Cicero, 
Locke,  or  even  Washington,  with  contempt.     This  he  would  be  obliged  to 
do,  and  he  does  it  every  day.     He  assumes  all  that  my  argument  begins 
and  ends  with,  that  the  will  and  the  opinion  of  the  people   are  better 
as  agaide,  than  the  authority  of  any  one  man.     The  only  question  is 
what  is  the  will  of  the  people ;  it  is  difficult  to  get  it,  because  the  people 
do  not,  like  individuals,  reduce  their  will  to  writing.     The  learned  judge 
has  himself  admitted  that  this  will  is  sovereign — is  the  highest  possible 
authority,  when  it  can  be  ascertained.     He  said— -and  I  believe  I  have  the 
words — *'  no  man  is  so  mad  as  to  set  himself  up  against  the  will  of  his 
people,  when  it  can  be  ascertained."     What,  sir,  is  all  government,  but 
relative  good,  and  what  is  all  government  but  relative  evil.     The  longer 
I  live  the  more  I  become  convinced  that  the  less  we  have  of  government, 
the  better  for  us.     I  think  it  is  a  great  misfortune  that  we  are  obliged  to 
be  governed  at  all,  and  the  less  we  have  of  government  the  better  olF  we 
are.     What  is  all  wisdom  but  foolishness.     What  has  the  Creator  given 
us  better  than  the  wisdom  of  the  common  people  ?     What  is  the  wit  of 
any  one  man  in  comparison  with  it?     What  is  the  wisdom  of  sages  in 
comparison  with  that  of  the  mass  of  the  common  people  ?     What,  in 
comparison  with  it  is  the  value  of  all  learning  ?     The  books  are  value- 
less in  the  comparison,  excepting  one  book,  and  that  is  of  Divine  inspi- 
ration. 

We  differ  in  politics  and  in  many  things,  and  there  is  no  reason  why 
we  should  quarrel  about  it.  Some  are  disposed  to  trust  the  people,  and 
others  not  so  much  so,  and  there  is  an  end  of  it.  We  have  been  admon- 
ished to  be  careful  how  we  attempt  to  be  more  wise  than  those  who 
have  gone  before  us.  There  is  a  diversity  of  opinions  and  we  cant 
help  ourselves.  But  I  will  venture  that  a  great  many  think  as  I  do.  It 
is  very  possible  that  we  may  all  tumble  over  a  precipice  and  that  the 
learned  judge  and  his  friends  will  alone  be  safe, — but  we  cant  help  it* 
Our  attention  is  called  to  certain  standards,  to  which  I  must  beg  leave  to 
demur — to  Aristottle,  Cicero,  Bacon,  Locke  and  Washington, — all  of 
these  great  men.  I  have  read  with  great  attention  and  respect,  eveiy 
thing  on  the  subject  of  government,  t:iat  has  came  down  to  us  from  the 
sages  of  antiquity. 

So  much  am  I  enamoured  of  Ciceio,  that  I  brought  with  me  to  this 
place  the  remnant  of  his  treatise  concerning  a  republic — that  I  might 
read  it,  and  enjoy  it,  in  the  original.  If  the  young  gentlemen  in  this 
body,  to  whom  I  have  referred  heretofore,  are  not  wiser  in  their  genera- 
tion than  Aristotle,  I  cant  agree  with  them  What  did  Aristotle  know  of 
the  divine  lights  which  the  author  of  our  religion  has  shed  over  mankind  ? 
What  did  Cicero  ?  Did  either  even  dream  of  the  representative  principle 
of  democracy,  which  is  so  well  understood  by  our  children  at  tliis  day  ? 
They  were  acquainted  with  democracies,  monarchies,  and  aristocracies, 
but  what  did  they  know  of  the  representative  system,  as  it  exists  here  ? 

VOL.   IT.  2C 
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They  never  dreamed  of  it,  in  all  their  wisdom.     I  cannot  be  governed  by 
the  learning  of  Aristotle  or  Cicero,  either  as  a  christian,  or  as  an  Amer- 
ican ;  neither  of  these  learned  persons  ever  knew  any  thing  beyond  the 
Straits  of  Gibralter.     I  have  heard  a  lady,  who  is  a  friend  of  mine  and 
of  the  learned  judge,  say  that  she  would  never  forgive  that  vulgar  fellow, 
Columbus,  for  discovering  such  a  place  as  America,  when  there  were  so 
many  more  fashionble  and  pleasant  countries  in  Europe.    There  were  some 
politicians,  too,  who  would  be  content  with  the  wisdom  of  past  ages. 
Aristotle  never,  in  his  wisdom,  conceived  the  idea  of  a  newspaper.    The 
art  of  printing  was  unknown  to  him  and  to  Cicero.     They  had  had  no 
glass  to  their  houses  ;  they  never  dreamt  of  a  quadrant,  or  a  mariner's 
compass  ;  and  if  there  was  a  Mrs.  Aristotle, — as  there  was  a  Mrs.  Cicero, 
— ^she  never  had  a   chemise   to    her  back,  nor  a  pin  to  her  stomacher. 
Such  things  were  then  unknown,  as  shirts  and  pins,  Asherin,  with  Peri- 
cles at  her  feet,  had  not  the  common  convenience  of  pins  for  her  clothes. 
We  should  lose  all  modern  improvements  in  government  and  in  the  arts, 
if  we  stopped  with  Aristotle  and  Cicero.     We  are  not  sure  that  we  are 
not  carrying  our  principles  too  far.     We  may  be  altogether  in  the  wrong. 
But,  sir,  we  are  disposed  to  go  it — as  they  say — and  we  think  that  noth- 
ing is  to  be  apprehended  from  it.     If  there  is  any  one  thing  certain  in  the 
science  of  government — if  we  have  learnt  any  thing  from  experience — 
then  we  think  we  must  be   right.     I  belong   to   a  large  class,  sir, — 
call  us  radicals,  low,  poor,  democrat,  or  what  you  will — ^bat  there  is  a 
large  class  of  us — male  and  female,  who  go  for  improvement,  and  believe 
in  steam,  in  gunpowder,  in  improvements  in  government.     We  believe, 
too,  that  over-government  is  the  great  error  of  mankind — and  that  self- 
government — suffering  the  people  to  govern  themselves  and  to  govern  us, 
is  the  truest  and  safest  principle.     All  this  may  be  desired  by  the  gentle- 
man from  Union,  and  by  the  learned  gentleman  from  Philadelphia,  and, 
I  repeat,  that  it  is  of  no  use  to  argue  the  question  with  them.     I  will 
only  stale  the  fact.     The  learned  chairman  of  the  judiciary  committee, 
told  us,  with  great  confidence  in  the  truth  of  the  position,  that  the  min 
who  submits  to  be  instructed  by  the  people  is  a  slave. 

Mr.  HoPKiNsoN  explained.  He  had  not  made  the  remark  in  the  con- 
nexion wiiich  the  gentleman  gave  it.  What  he  said  was  that  the  man 
who  surrenders  his  own  conscience  and  judgment  to  another,  is  a  slave. 

Mr.  IxGiiRsoLL  resumed — 

Now  he  held  in  his  hand  the   Constitution  of  the  state  of  Michigan, 
and  in  the  first  article  and  twentieth  section,  he  found  these  words :  "The 
people  shall  have  the  right  freely  to  assemble  together,  to  consult  for  the 
common  good,  to  instruct  their  representatives,  and  petition  the  Legisla- 
ture for  a  redress  of  grievances."     In  this  Constitution,  therefore,  which 
is  the  last  one  that  has  been  adopted  in  the  United  States,  except  Arkansas, 
the  right  of  instruction  is  embodied  a  right  of  the  citizen,  a  right  of  man. 
Now  he  did  not  say  that  this  was  right — the  learned  judge  thinks  it  is 
wrong  and  he  (Mr.  I.)  was  far  from  saying  that  that  gentleman  was  wrong 
— all  he  said  \vas4hat  there  was  a  division  of  opinion  on  this  subject;  and 
he  called  that  gentleman's  attention  and  the  attention  of  the  whole  com- 
mittee, to  the  fact  that,  all  the  old  Constitutions  of  the   New  England 
states,  without  exception,  contain  a  clause  recognizing  this  right,  as  a 
sovereign  and  indisputable  right.     He  did  not  say  that  this  was  right,  but 
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lie  did  say  that  there  were  matters  on  which  the  people  of  this  country 
disagreed,  a  large  number  of  them  however,  holding  to  it.  It  was  in 
Tain  then  to  tell  us  what  learned  men  believed  in  relation  to  this  matter, 
it  would  have  no  effect.  Whatever  Aristotle  or  Cicero,  thought  on  the 
subject,  or  whatever  Locke  or  Bacon  thought  on  the  subject,  could  not 
effect  us  in  the  slightest  degree.  We  are  here  in  another  age,  and  as  we 
conceive,  to  other  lights.  We  may  be  mistaken — ^but  still  we  must  go 
with  the  mass — we  must  go  with  the  reformers  of  the  day,  and  it  is 
useless  to  resist  it.  The  argument  of  the  honorable  chairman  of  the 
-committee  of  the  judiciary,  is,  that  he  goes  by  self  confidence.  The  argu- 
ment of  those  with  whom  he  acted,  was  that  they  stood  up  for  self- 
government.  We  think  there  is  more  intelligence  in  the  body  of  the 
people,  than  in  this  body,  in  a  court  of  justice,  or  in  any  individual  that  can 
be  named.  He  wished  to  be  understood  as  saying,  also,  that  he  believed 
that  there  was  in  the  mass  of  the  people  more  intelligence,  more  love  of 
country,  less  selfishness,  less  vindictiveness,  less  bad  feelings  of  any 
kind,  and  less  original  sin,  if  he  might  so  speak,  than  in  any  chosen 
body  of  men,  or  in  any  chosen  man,  he  cared  not  who  he  might  be.  He 
had  no  doubt  too,  but  the  youngest  and  least  informed  member  of  this 
Convention,  had  more  practical  experience  and  more  political  conver- 
sance with  systems  of  government,  and  was  better  able  to  form  a  Consti- 
tution fer  a  free  government,  than  the  best  man  of  antiquity,  or  the 
'wisest  modern  man,  including  Bacon  and  Locke,  who  has  not  lived  within 
the  last  fifty  years. 

A  new  work  had  appeared  in  England — a  reviewer  of  the  works  of 
Bacon  in  which  he  was  more  highly  eulogized  than  he  had  ever  been,  yet 
he  still  held  that  that  man  did  not  know  so  much  about  the  principles  of 
a  free  government  as  we  do.  As  to  the  works  of  Locke,  he  paid  all  pro- 
per respect  to  them,  yet  we  all  know  that  an  attempt  to  introduce  his 
principles  of  government  into  South  Carolina,  totally  failed.  It  was  our 
practical  knowledge  of  government,  which  made  us  so  much  better 
judges  of  government  than  all  these  men,  and  he  did  not  think  that  it  was 
arrogance  to  take  this  to  ourselves.  He  came  now  to  speak  of  the  prin- 
ciples on  which  this  question  is  to  be  decided.  To  deal  with  great  names 
was  a  delicate  subject.  The  chairman  of  the  committee,  has  thought 
proper,  with  that  kind  of  eloquent  eulogisni  which  he  is  capable  of  deli- 
vering, to  bring  to  bear  on  this  Convention,  the  name  of  that  man  who 
has  universally  been  acknowledged  as  the  father  of  his  country.  He 
had  said  before  that  he  thought  that  eloquence,  emotion,  or  that  sort  of 
influence,  was  quite  as  much  out  of  place  here,  as  it  would  be  to  bring 
the  name  of  Washington  in  the  charge  of  a  judge  in  a  court.  But  he  was 
not  to  be  driven  from  his  ground  by  names,  or  by  the  name  of  Washing- 
ton even,  lie  had  seen  that  man  in  all  his  coporeal  and  all  his  intellec- 
tual majesty— upwards  of  six  foot  liigh  and  of  a  most  commanding  ap- 
pearance. He  recollected  him  now.  He  could  see  him  plainly  before 
him  now,  delivering  his  last  address  to  the  Congress  of  the  United  States, 
teith  a  sword  at  his  side,  and  a  kind  of  European  court  dress  on.  Sir, 
the  allusion  to  his  personal  appearance  and  his  personal  address,  to  his 
fellow  citizens,  which  had  been  introduced  by  the  chairman  of  the  com- 
mittee, was  introduced  for  effect,  but  it  had  upon  his  mind  precisely  the 
opposite  effect  from  that  intended  by  the  gentleman.  The  first  secre- 
tary of  General  Washington — he  was  not  now  making  any  insidious  com- 
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parisons,  but  dealing  with  facts — when  he  came  to  be  his  successor,  in- 
stead  of  appearing  before  Congress  with  a  sword  at  his  side,  and  person- 
ally delivering  his  address,  sent  his  messages  to  Congress  in  writing,  and 
studiously  avoided  all  those  forms  of  address  and  appearance  which  his 
great  piedecessor  must  have  deemed  important,  or  he  would  not  have  ad- 
hered to  them.  Now  he  could  speak  of  a  fact,  and  one  which  he  believed 
to  be  a  fact,  that  if  there  were  now  sixteen  hundred  thousand  voters  in 
the  United  States,  fourteen  hundred  thousand  of  them  believed  the  l&rst 
message  of  Thomas  Jefferson,  to  be  more  consistent  with  the  Conatitu- 
tion  of  the  United  Stales,  than  the  speech  of  Washington.  He  spoke  of 
the  facts  merely,  and  it  was  in  vain  to  put  them  down.  This  revolution 
has  been  going  on,  popuUr  supremacy  had  been  gaining  ground.  He  did 
not  say  whether  it  was  right  or  wrong — he  did  not  say  whether  he  was 
for  it  or  against  it.  It  was  no  party  question.  But  what  he  did  say  was 
that  the  great  bulk  and  body  of  the  American  people  are  reformers.  This 
was  no  party  question.  It  was  not  a  contest  of  the  democratic  party. 
He  knew  there  was  a  contest  between  them  and  what  was  called  the  anti- 
democratic, as  to  who  should  be  the  true  democracy,  but  that  had  nothing 
to  do  with  this  question,  reform  was  going  on  and  would  go  on,  and  it  was 
in  vain  to  talk  to  the  people  about  checking  it.  As  his  friend  from  Phila- 
delphia county  had  said,  it  will  go  on  in  spite,  even  of  the  name  of  Washing* 
ton,  if  it  is  to  be  quoted  against  us.  It  was  shown  in  ten  thousand  differ- 
ent results,  and  he  would  say  that  he  was  a  madman  who  would  set  his 
voice  up  against  it.  It  was  not  a  party  question,  but  it  was  a  political 
question.  It  is  a  question  in  which  the  people  must  be  the  demoeracy* 
and  the  democracy  the  people  ;  but  it  is  not  a  question  of  any  political 
party  of  people. 

The  gentleman  from  Union,  has  asked  how  are  we  to  ascertain  the  will 
of  the  people  ?  Why,  sir',  how  came  we  here  ?  Was  it  not  the  people 
sent  us  here,  and  sent  us  here  to  make  reforms,  because  the  spirit  of 
reform  is  abroad.  If  it  had  not  been,  we  would  not  now  have  been  here. 
Well  we  are  here  to  make  the  proper  amendments  to  our  ConstitutioHy  and 
they  are  theie  to  revise  what  we  do,  and  it  appeared  to  him  to  be  a  mere- 
waste  of  time  to  be  arguing  upon  such  matters.  Can  there  be  a  doubt  on 
this  subject  of  the  judiciary,  that  it  was  not  unsatisfactory  to  the  people? 
He  appealed  to  the  quarrel  of  the  speaker  and  house  of  representatives, 
with  the  Governor,  to  the  Constitution  of  1790,  and  the  constant  stream 
of  petitions  from  that  time,  for  a  change,  to  the  act  of  the  legislature  of 
1836,  and  the  election  held  by  the  people  themselves,  in  support  of  it* 
What  better  proof  can  you  want  of  the  will  of  the  people  on  this  sab- 
ject.  The  people  are  jealous  of  the  enormous  powers  conferred  upon 
the  government  by  the  Constitution  of  1790.  They  are  jealous  of  the 
power  of  the  judiciary,  because  it  is  a  power  set  up  above  and  beyond 
tiiem — a  power  wliich  they  cannot  reach.  The  people  choose  to  be 
master,  we  agreed  that  they  should  be  masters ;  but  when  you  come  to 
look  at  it,  it  is  only  in  theory.  Then  why  not  trust  them  in  fact  as 
well  as  in  theory.  That  they  were  so,  he  appealed  to  those  citcnm- 
stances. 

He  should  like  any  lawyer  to  tell  whether  we  &ad  any  thing  in 
the  judiciary  like  a  high  court  of  chancery,  a  power  which  is  without  a 
jury,  and  can  do  almost  any  thing ;  can  prevent  a  man's  leaving  the  conn- 
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try  if  it  chooses.  It  happens  that  the  Pennsylvania  jealousy  against 
such  a  power  as  this,  has  been  such,  that  an  enactment  could  never  be  got 
for  the  establishment  of  such  a  court,  except  a  short  time  during  the 
Colonial  government,  and  then  it  was  almost  instantly  repealed ;  and  now 
it  has  been  literally  smuggled  into  our  courts,  at  a  short  summer  session 
of  the  Legislature,  when  no  lawyer  dreamed  of  it,  or  thought  of  it  until 
he  opened  the  books,  and  there  he  found  that  our  supreme  court  was 
invested  with  the  chancery  powers.  Well  the  people  do  not  wish  to  give 
up  this  power,  thie  controlling  and  supervising  power  which  they  have 
over  their  government.  We  concede  it  to  them,  all  our  p|:oceedings  show 
it.  What  was  our  vote  on  giving  them  the  control  over  their  justices  of 
the  peace  ?  He  believed  it  was  three  to  one.  What  was  our  vote  on 
yesterday  ?  He  admitted  it  was  not  conclusive,  but  it  was  indicative  of 
what  was  to  be  expected.  The  fact  was,  that  to  him  all  this  was  conclu- 
sive of  the  will  of  the  people,  and  he  would  leave  this  part  of  the  subject 
with  a  short  notice  of  the  argument  of  the  learned  judge,  which  had  been 
piessed  beyond  all  reason.  That  gentleman,  he  knew  was  as  conscientious 
and  thoroughgoing  a  lover  of  his  country— of  this  state  of  Pennsylvania, 
as  any  man  here.  He  knew  that  that  gentleman  haid|always  said  that 
Pennsylvania  stood  first  in  the  world — not  only  among  her  sister  states, 
but  in  the  world.  If  it  was  a  prejudice  he  knew  not — ^but  he  shared  it 
with  the  gentleman.  He  would  not  live  in  Pennsylvania  if  he  did  not 
think  so.  But  what  made  her  so,  but  the  sovereignty  of  the  people, 
which  had  always  prevailed  more  here  than  elsewhere.  What  made  it  so, 
bat  the  universality  of  her  right  of  suffrage  and  the  sovereignty  of  her 
democracy — not  party  democracy,  but  the  popular  sovereignty  of  the 
Germans  and  wild  Irish,  if  you  please.  The  fact  was  that  the  common 
people  had  had  more  liberty  in  Pennsylvania,  than  elsewhere,  and  this 
was  the  cause  of  our  prosperity.  It  was  that  the  sovereignty  here  was 
more  sovereign,  and  the  universality  of  the  sovereign,  more  universal. 
He  perhaps  might  have  some  of  that  feeling  about  him  which  had  been 
exhibited  by  others  and  which  he  hardly  knew  how  to  mention  ;  that 
feeling  in  relation  to  others  in  Pennsylvania,  being  preferred  to  those  who 
were  born  on  our  soil,  but  then  all  that  must  give  way  to  the  great  prin- 
ciple which  must  be  the  result  of  all  our  labors,  that  is,  to  adopt  that 
which  will  give  the  greatest  happiness  to  the  greatest  numbers.  That  is 
the  principle  which  we  must  all  yield  to.  But  this  argument  does  not 
stop  here.  Pennsylvania  was  always  a  leading  state  in  the  United  States 
of  America,  and  always  stood  first  in  all  those  things,  until  a  reform  in 
the  Constitution  of  New  York,  which  still  went  farther  in  carrying  out 
those  principelfl  of  democracy,  and  until  some  of  the  new  states,  Ohio, 
and  Indiana,  held  out  greater  inducements  to  the  people  to  emigate  thither; 
and  then  it  was,  and  not  till  then,  that  Pennsylvania  bagan  to  sink  in  the 
scale  of  great  states.  Then  it  was  that  the  people  left  the  soil  of  Penn- 
sylvania, and  took  protection  under  more  mild  and  congenial  Constitu- 
tions, and  then  it  was  that  Pennsylvania  fell  behind  those  states,  and  not 
till  then- 

The  gentleman  from  the  city  of  Philadelphia,  who  had  addressed  you 
so  ably,  had  imputed  our  prosperity  to  the  Constitution  of  1790,  and  its 
superiority  over  all  other  Constitutions.  Why  this  was  not  the  case. 
Our  prosperity  was  not  constitutional.  Our  prosperity  has  not  been  alto* 
gether  owing  to  our  being  well  governed,  because  in  many  things,  we  have 
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been  governed  too  much.  Give  us  less  government  and  more  freedom r 
like  those  young  and  thriving  states  of  the  west ;  give  every  man  those 
impulses  and  incentives  to  industry  and  enterprise,  which  a  perfectly  free 
government  can  give,  and  you  will  see  Pennsylvania  go  far  beyond  any 
thing  you  have  yet  seen  within  her  borders.  It  is  true  that  we  have  gone 
beyond  those  states  which  have  more  aristocratic  Constitutions  than  we 
have:  but  it  is  also  true  that  those  states  which  have  more  mild  and  demo* 
cratic  Constitutions,  have  gone  far  beyond  us  in  prosperity  and  great- 
ness. Give  us  then  but  sufficient  liberty  and  we  will  take  a  new  start, 
and  far  surpass  our  former  greatness.  As  an  illustration  of  his  idea  of  this- 
word  liberty,  he  would  read  some  extracts  from  a  work  which  had  lately 
appeared,  which  gave  a  very  beautiful  definition  of  this  word. 

I  will  now  read  a  passage  from  an  article  published  in  a  work  to  which 
1  have  before  alluded — called  "  The  U.  S.  Magazine  and  Democratic 
Review."  It  is  from  an  article  entitle.!  **  A  Retrospective  view  of  Euro- 
pean  politics." 

"  Liberty  is  nothing  positive ;  it  is  but  the  absence  of  slavery.  Lib- 
erty cannot,  liberty  will  not  establish  any  thing  but  itself;  it  cannot  and 
will  not  destroy  anyjdiing  but  despotism.  Liberty  cannot  change  a 
people  ;  it  cannot  give  to  a  people  qualities  and  virtues  denied  them  by 
nature ;  it  cannot  cleanse  them  from  faults  which  are  born  with  them,  or 
occasioned  by  climate,  education,  history,  or  ill-fate :  Liberty,  is  in 
Itself  nothing,  yet  every  thing,  for  it  is  the  health  of  a  people.  As 
the  healthy  beggar,  with  his  stony  crust  of  bread,  is  happier  than  the 
rich  man  at  his  luxurious  banquet,  so  is  a  free  people,  were  it  to  dwell 
in  the  icy  regions  of  the  north,  without  arts,  without  science,  without 
hope,  without  a  single  enjoyment  of  life,  and,  wrestling  with  the  bear  for 
its  food,  happier  still  than  a  nation  without  liberty,  though  it  should  have 
inherited  a  paradise  in  its  sky,  and  enjoy  a  thousand  flowers  and  fruits, 
spontaneously  produced  by  the  soil,  or  offered  by  the  cultivation  of  the 
arts  and  sciences.  Liberty  alone  can  develope  all  the  powers  and 
resources  of  a  nation,  in  order  to  make  her  attain  the  end  for  which  she 
was  created.  Liberty  alone  can  ripen  the  hidden  germs  of  a  people's 
virtue,  as  indeed  it  reveals  all  its  faults,  showing  which  of  them  are  to  be 
ascribed  to  natural  causes,  and  which  to  degeneration  ;  separating  thereby 
its  healthy  qualities  from  those  which,  under  a  semblance  of  vigor,  con- 
ceal but  weaknesses,  or  a  morbid  developement  of  a  certain  organ  at  the 
expense  of  all  the  rest." 

Now,  continued  Mr.  I.  what  has  a  judiciary  to  do  ?  and  what  has  oar 
constitutional  judiciary  done  in  this  respect? 

The  learned  judge  read  to  the  committee  from  Clarendon's*  account  of 
it,  as  he  told  us,  one  of  the  many  instances  that  might  be  fetched  from 
such  histories,  of  Ciom well's  contumelious  treatment  of  a  court  of 
justice.  I  allude  to  the  case  of  Coney.  It  were  to  be  wished  that, 
instead  of  such  authority,  that  of  a  romance,  as  it  may  be  called,  com- 
posed in   Holland,   or  in   France,  at  a  great  distanee  from  the  scenes 


]^foTE. — **We  suffer  ourselves  to  be  delighted  by  the  keenness  of  Clarendon's  obserfft- 
tions,  and  by  the  sober  majesty  of  his  style,  till  we  forget  the  oppressor  and  the  bigot  in 
the  historian'* — ^is  the  eloquent  condemnation  of  Judge  Hopkinson's  authority,  by  a 
passage  I  never  saw,  till  while  correcting  this  sheet  for  publication. 
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described,  seen  through  the  medium  of  the  most  distorting  animosity ,  the 
gentleman  had  favored  us  with  even  Cromwell's  actions,  as  much  more 
faithfully  depicted  in  Godwin's  excellent  history  of  that  abused  but  glo- 
rious English  Commonwealth,  which  begat,  at  the  same  time,  the  foun- 
ders of  the  English  revolution  of  1688,  and  of  the  American  revolution 
of  1776.  The  time  has  come  when  the  history  of  those  days  is  better 
understood,  and  their  giants  less  disparaged  than  they  used  to  be  by 
Clarendon,  Hume,  and  all  that  class  of  tory  fabricators  of  it.  The  gcn- 
deman  behind  me  (Mr.  Merrill)  spoke  of  several  similiar  cases — of  those 
of  ship-money,  of  Penn's  persecution,  of  the  seven  bishops,  of  Russell, 
of  Sidney,  &c.  Now  all  these  cases  may  be  true,  and  I  do  not  under- 
take to  deny  the  judicial  irregularities  exhibited  in  these  and  in  other 
instances  of  English  wrong,  any  more  than  I  should  deny  those  of  the 
decemvirs  of  Virginia,  for  which  we  were  carried  all  the  way  to  Home 
to  learn  to  dread  responsible  or  popular  magistrates.  I  demur,  however, 
to  the  authority  of  Clarendon,  or  any  such  man,  and  I  might  cast  a  shade 
over  the  source  of  the  authority. 

But  let  us  come,  Mr.  Chairman,  at  once  to  our  own  business,  and 
bosoms  in  Pennsylvania,  and  I  will,  with  a  responsibility  under  which  I 
tiemble,  select  a  few  cases  to  shew  the  operation  of  this  responsibility  of 
the  judicial  tenure  upon  our  own  people. 

In  the  first  place,  I  refer  to  the  case  of  Thomas  Passmore,  which  has 
been  called  to  our  memory  by  the  gentleman  from   Northampton,  (Mr. 
Porter)  which  occurred  many  years  ago.     The  judges  in  that  case,  not- 
withstanding a  stretch  of  power  so  shocking  to   the  sense  of  the  com- 
^mnnity,  passed  honorably  to  their  graves.     De  mortius  nil  nisi  bonum^ 
says,  the  proverb,  and  I  am  disposed  to  say  nothing  but  good.     I  have 
nothing  to  say  but  good ;  but  I  say  there  was  one  of  those  judges  whom 
the  legislature  of  Pennsylvania  by  a  nearly,  unanimous  vote,  called  upon 
the   Governor   to   remove,  and  whom  the  Governor  did  not  remove, 
because  he  chose  to  construe  the  word  *'  may"  in  the  Constitution,  as 
implying  option  on  his  part.     I  merely  mention  this,  for  the  purpose  of 
saying  that  the  gentleman  from  Northampton,  (Mr.  Porter)  may  be  right ; 
hut  that,  if  he  is  so,  the  people  are  altogether  wrong — for  that  case  led  to 
the  passage  of  a  law,  which  was  adopted  shortly  afterwards, — and  adop- 
ted, too,  not  only  by  the  legislature  of  this  State,  but  by  the  legislatures 
of  several    States,  and   also   by  the   Congress   of  the   United   States, 
limiting  the  power  of  the  court  to  commit  for  contempt.     As  in  former 
instances  throughout  this  argument,  I  content  myself  with  stating  facts, 
leaving  conclusions  to  be  drawn  by  others,  without  presuming  to  give  any 
opinion  of  my  own.     I  mention  this  case  with  no  design  to  detract  from 
the  eulogy  which  has  been  bestowed  upon  the  departed  judges,  by  the 
gentlenaan  from  Northampton,  (Mr.  Porter)  but  simply  with  a  view  to 
shew,  that  unless  the  people  are  wrong,  the  judges  are  wrong. 

Mr.  Porter,  of  North'^mpton,  begged  leave  to  explain.  He  hoped 
that  neither  the  gentleman  from  the  county  of  Philadelphia,  (Mr.  Inger- 
soU)  nor  any  other  member  of  the  committee  had  understood  him,  (Mr. 
P.)  as  saying,  that  he  considered  the  judges,  in  the  case  referred  to,  right 
in  the  course  they  had  pursued.  He  had  never  said  so,  and  [had  never 
thought  so.    The  position  which  he  intended  to  lay  down,  in  reference 
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to  that  especial  case,  was  this — that  notwithstanding  the  judges  had 
been  guilty  of  an  error  in  judgment,  he  had  never  understood  that  any 
imputation  had  been  cast  on  their  integrity. 

He  must  also  take  leave  to  correct  the  gentleman  in  another  particular. 
He  (Mr.  I.)  had  stated  as  a  fact  which  had  been  mentioned  by  him,  (Mr. 
P.)  that  the  judges  had  been  tried  and  convicted.     Mr.  P.  had  made  no 

such  statement. 

Mr.  Ingersoll  resumed.  If  I  made  such  a  statement  as  that,  I  did  so 
under  a  mistake.  I  mention  this  fact,  simply  to  shew  the  operation 
under  the  system.  This  is  but  one  of  many  such  facts.  1  consider  them 
the  infirmities  of  the  system,  and  of  those  judges  who  minister  under  it. 
The  system  leads  into  temptation  ;  it  provokes  indolence  and  insolence, 
cruelty  and  folly,  and  those  who  have  been  betrayed  by  it  into  the  exces- 
ses, some  of  which  I  am  calling  to  mind,  are  not  to  be  deemed  objects  of 
my  personal  censure,  while  I  am  speaking  of  the  working  and  vices  of 
the  system  itself.  The  case  I  have  cited  is  but  one  of  many.  The  sense 
of  the  people  of  every  part  of  the  Union,  has  spoken  out  against  such 
judicial  excesses.  It  is  now  the  law  of  nearly  all  the  United  States  of 
America,  and  it  is  also  the  law  of  the  Union,  by  an  act  of  the  Congress 
of  the  United  States,  that  this  stretch  of  judiciad  authority  can  not  again 
lake  place.  If  the  judges  on  the  occasion  referred  to,  were  right,  all  that 
I  have  to  say  is,  that  the  people  have  been  wrong. 

But,  Mr.  Chairman,  I  will  allude  to  another  case.  The  gentleman 
from  Union,  (Mr.  Merrill)  gave  us,  on  yesterday,  the  case  of  Sidney. 
The  gentleman  read,  as  strongly  appealing  to  our  feelings  against  the 
Gangers  of  a  dependent  judiciary,  the  detested  letter  which  was  found  in 
Algernon  Sidney's  desk,  and  for  which  that  person  was  condemned  and 
executed  ;  and  he  has  also  called  on  this  body,  with  much  emotion,  to 
say  whether  such  a  paper  ought  to  cost  any  man  his  life. 

The  gentleman  from  Luzerne,  (Mr.  Woodward)  mentioned  an  act  of 
despotic  judicial  impropriety,  committed  by  one  whom  he  called  an 
English  Jacobin — which,  I  suppose,  he  thought  was  a  very  hard  word. 
I  would  not  myself  use  any  buch  terms.  Judge  Cooper  was  tried  for  his 
treatment  of  a  boy  in  one  of  the  courts  of  this  state.  If  I  am  mistaken  in 
the  facts,  let  me  stand  corrected.  Did  not  Judge  Hopkinson  defend 
him  ?  If  I  mistake  not,  he  did  so ;  but  Judge  Cooper  was  indicted  and 
tried  (and  I  was  myself  present  at  the  trial)  for  writing  a  paper  quite  as 
innocent,  I  believe,  as  that  which  caused  Algernon  Sidney  to  forfeit  his 
life.  The  judge  who  tried  him,  labored  hard  for  his  conviction — he  was 
impeached,  and  the  maiden  sword  of  Judge  Hopkinson  was  fleshed,  and 
triunaphandy  too,  on  that  occasion. 

We  have  been  told  of  the  case  of  Penn,  and  of  some  of  the«society  of 
Friends  having  been  committed  for  refusing  to  take  off  their  hats  in 
court.  Mr.  Chairman,  does  not  one  half  of  the  audience  now  assembled 
in  this  hall  know  the  fact,  tliat  one  of  the  charges  of  which  Judge  Cooper 
was  accused,  was,  that  he  sent  a  member  of  the  society  of  Friends 
to  jail,  for  not  taking  off  his  hat  in  court.  Surely,  this  fact  must  be 
fresh  in  the  recollection  of  very  many  who  hear  me.  Sir,  we  need  not 
go  to  such  cases  as  those  which  have  been  cited  from  foreign  countries— 
to  Coney,  Sidney,  or  Penn.     We  have  plenty  of  such  cases  at  home, 
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and  occurring  immediately  under  our  own  eyes.  And  I  shall,  before  I 
leave  this  part  of  my  ■ubject,  trouble  the  committee  by  a  reference  to  a 
few  more  ot  them.  I  do  not  mean  in  what  I  say  to  implicate  the  charac- 
ter of  any  man ;  I  am  merely  stating  facts,  with  a  view  to  demonstrate  the 
practical  operation  of  our  judicial  system  as  it  now  exists.  Is  it  not  a 
fact,  also  known  to  many  gentlemen  in  this  body,  that,  not  long  since,  a 
judge  in  the  western  part  of  the  state  of  Pennsylvaaia,  struck  a  long  list 
of  liie  members  of  his  court  from  its  rolls,  and  stopped  their  livelihood 
for  alleged  misconduct,  which  the  supreme  court  afterwards  adjudged  to  be 
undeserving  of  such  a  severe  infliction  ?  This,  however,  is  nothing  to 
the  fact  which  I  am  now  about  to  mention.  It  is  a  fact  that,  not  many 
years  l^efore,  in  another  part  of  the  state,  two  of  the  most  respectable 
members  of  this  Convention,  were  not  only  struck  oflf  the  rolls,  but  were 
actually  confined  in  piison  for  a  considerable  number  of  days,  for  an  alleged 
contempt  of  court ;  and  by  means  of  a  like  abuse  of  judicial  authority, 
not  imputable,  I  repeat,  so  much  to  the  judge,  as  to  the  system  by  which 
he  was  betrayed  into  it.  This  case  happened  in  the  east  of  the  state  of 
Pennsylvania,  and  the  other  in  the  west.  There  is  one  of  the  gentlemen 
now  in  my  hearing,  who  will  recollect  all  about  the  transaction  well — the 
other  gentleman  is  not  now  present. 

These,  Mr.  Chairman,  are  only  a  few  elegant  extracts  from  the  vol- 
ume. I  could  cite  them  to  you  all  the  day  long,  if  it  were  necessary  so 
to  do.  The  system,  sir,  has  worked  ill ;  it  is  inconsistent  with  the  prin- 
ciples of  a  free  government.  The  legislature  of  our  state  has  done 
every  thing  which  lay  in  its  power  to  remedy  the  evils  resulting  from  the 
sytem,  but  it  has  been  all  in  vain.  It  is  for  uSy  here  in  Convention 
assembled,  to  correct  the  mischief.  Our's  is  the  task,  and  if  we  cannot 
accomplish  it,  the  mischief  will  inevitably  be  perpetual. 

This  is  all  I  have  to  say,  Mr.  Chairman,  in  relation  to  the  workings  of 
our  judicial  system,  so  far  as  it  affects  the  personal  liberty  of  our  citizens. 
I  come,  in  the  next  place,  to  the  question  of  property.  How  has  the  sys- 
tem worked  in  reference  to  property  ?  This  is  a  very  important  branch 
of  the  inquiry,  and  is  deserving  of  our  serious  consideration. 

That  property  has  not  been  well  secured,  I  vouch  the  judicial  vindica- 
tions of  the  gentleman  from  Northampton,  (Mr.  Porter)  and  the  gentle- 
man from  Beaver,  (Mr.  Dickey)  who  have  both  declared  that  so  fluctua- 
ting were  the  decisions  of  the  supreme  court  of  this  state,  as  to  occasion 
great  insecurity  and  inconvenience ;  and  I  vouch,  with  much  greater  assu- 
rance, than  even  the  unquestionable  assertions  of  those  gentlemen,  several 
acts  of  assembly  to  shew  that  it  has  been  necessary  to  pass  special  laws 
for  the  correction  of  judicial  eirors.  Every  lawyer  knows  the  fact  to  be 
so.  Whether  this  staj.;  of  things  arises  from  having  too  few,  or  too 
many  judges,  or  from  t)  'I  tenure  of  their  ofl^ce  being  this  or  that,  I  do  not 
undertake  to  say.     Al'^  i  state  is  the  fact. 

But,  Mr.  Chairman,  what  says  the  gentleman  at  the  head  of  the  judi- 
ciary committee,  (Judge  Hopkinson  ?)  What  was  his  defence  of  the 
judiciary  in  this  respect  ?  He  said  that  this  was  a  noble  and  venerable 
tree — that  there  might  be  some  bad  branches  about  it,  but  that  we  should 
not  cut  it  down  on  that  account,  but  rather  leave  it  alone,  and,  in  time, 
it  would  purify  itself.  He  said  that  out  of  eighteen  or  twenty  judges,  he 
liad  never  heard  of  more  than  four  or  Ave  that  were  bad.     According 
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therefore,  to  the  learned  gentleman's  own  statement,  one  fourth  part  of 
all  the  judges  must  he  had.  This  seems  to  he,  Mi.  Chairman,  a  good, 
broad  concession.  I  do  not  a^k  much  more.  I  thought  he  spoke  of  Phila- 
delphia ;  hut,  take  it  which  way  he  will,  if  four  or  five  only  are  bad,  it 
follows  that  one  fourth  or  fifth  of  the  number  are  bad. 

Mr.  HoPKiNsoN  rose  to  explain.  He  did  not,  he  said,  speak  of  that 
number  of  judges  as  being  bad;  but  as  being  complained  of,  and  that 
those  complaints  would  be  found  generally  to  have  their  origin  in  some 
disappointed  suitor. 

Mr.  Inoersoll  resumed.  I  grant  that  such  was  the  gentleman's  argn- 
ment.  Now  I  hold  the  opinion  that  a  good  judge  is  never  complained  of. 
It  is  idle  to  say  that,  because  men  give  offence  in  every  cause  to  one  side 
or  the  other,  therefore,  they  must  be  complained  of.  I  deny  this  doo 
trine  of  disappointed  suitors,  and  vindictive  lawyers,  provoked  by  every 
judgment  against  them.  Such,  sir,  is  not  the  fact.  In  the  course  of  my 
experience,  I  have  never  heard  of  it.  I  have  never  heard  that  the  decis- 
ions of  my  friend  Judge  Hopkinson,  caused  complaints  to  be  made 
against  him.  If  such  is  the  fact,  it  is  new  to  me.  I  have  never  heard 
that  such  complaints  were  made  against  Chief  Justice  Tilghman,  Wash- 
ington, or  Marshall.  Sir,  it  is  not  so.  It  is  a  bad  system  which  some- 
times gives  you  bad  men,  or  men  who  do  not  answer  the  just  expects^ 
tions  of  the  public.  And  the  people,  in  this  manner,  become  dissatis- 
fied. The  judges,  in  their  turn,  become  dissatisfied  with  the  people — 
there  is  a  spirit  of  mutual  dissatisfaction  and  recrimination  between  them, 
and  it  goes  on  in  this  way  to  the  end  of  the  chapter. 

My  friend  from  the  county  of  Philadelphia,  (Mr.  Brown)  stated  in  his 
remarks  this  morning,  that,  at  a  reeent  date,  there  were  eight  hundred 
suits  on  the  Allegheny  docket,  and  he  derived  this  information  fiom  a 
judge.  The  delegate  from  Allegheny  interposed  to  correct  the  gentle- 
man and  to  remove  the  effect  of  the  statement,  and  he  tells  us  now  that 
there  are  very  few  cases  remaining  undetermined  there,  only  about  eight, 
I  believe.  To  be  sure,  Mr.  Chairman,  we  are  in  the  midst  of  a  revo- 
lution, and  this  is  one  of  the  merits  of  this  Convention.  We  have  been 
assured  that,  even  when  the  moon  has  come  more  near  the  earth  than  she 
was  wont,  prodigies  have  been  the  consequence  ;  and  when  the> comet  of 
Convention  shakes  its  fiery  tail,  it  would  be  very  strange  if  some  warmth 
were  not  imparted  to  tlie  earth,  and  perhaps  some  uneasiness  too.  Stilli 
if  I  am  not  mistaken,  there  were  eight  hundred  causes  remaining  unde- 
termined in  the  district  I  have  referred  to,  at  a  date  not  very  remote. 
There  was  a  denial  of  justice.  I  am  informed  by  the  gendeman  fiom 
Luzerne,  on  my  right,  (Mr.  Woodwaid)  that  when  Judge  Mallory  (upon 
whom  the  gentleman  from  Northampton,  (Mr.  Porter)  has  passed  so  elo- 
quent a  eulogy)  entered  upon  the  duties  of  his  office,  there  were  four 
hundred  cases  at  issue,  and  untried,  in  a  single  county  of  his  distiict:  that 
is  to  say,  the  county  of  Berks. 

Mr.  Porter,  of  Northampton,  rose  to  explain.  He  could  only  say 
thai  the  court  was  fully  up  with  its  business,  and  that  there  had  been  no 
delay  of  justice  in  that  district. 

^ir.  Inoersoll  resumed.  I  repeat,  Mr.  Chairman,  that  there  were 
four  hundred  eases  at  issue,  and  untried,  in  the  county  of  Berks,  when 
Judge  Mallory  undertook  the  olfice.     L  do  not  attribute  infirmity  or  injos- 
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tice  to  any  individual.  I  speak  alone  of  the  infirmities  of  the  system. 
Do  I  give  offence  when  I  say  this  ?  I  think  I  may  say,  that  two,  if  not 
three  years  are  the  average  duration  of  the  few  cases  which  come  on  for 
trial  before  the  supreme  court  in  the  city  of  Philadelphia. 

I  have  already  adverted,  Mr.  Chairman,  to  the  admissions  which  were 
made  by  the  gentleman  from  Northampton,  (Mr.  Porter)  and  the  gentle- 
man from  Beaver.  (Mr.  Dickey)  in  relation  to  the  fluctuations  in  justice. 
S  need  not  avouch  the  statements  of  those  gentlemen,  but  I  thank  them  for 
Ithe  argument.  I  will  refer  the  gentlemen  to  the  statute  books.  How 
bnany  enactments  are  there  on  the  statute  books  of  the  state  of  Pennsyl- 
vania, since  the  death  of  Chief  Justice  Tilghman,  rectifying  errors  in  the 
^preme  court  of  the  state,  and  saving  the  property  of  our  citizens  from 
ilie  jeopardy  into  which  it  had  been  thrown  by  judicial  mismanagement ;. 
Ih,  for  instance,  in  mortgages  and  other  cases.  Is  this  then  fact,  or  not  ? 
Do  I  assert  any  thing  which  is  not  susceptible  of  the  most  ample  confirm- 
^alion  ?  The  Constitution  of  our  state  provides  that  the  laws  of  the  land 
jjhall  be  administered  without  denial  or  delay.  Is  it  so,  sir  ?  I  repeat, 
Aat  I  am  not  to  be  understood  as  impeaching  the  character  or  conduct  of 
any  individual,  and  I  am  most  anxious  that  there  should  be  no  misappre- 
hmision  of  my  argument  in  this  particular.  I  repeat,  Mr.  Chairman,  that 
I  speak  of  the  system.  I  believe  the  system  to  be  wrong — essentially 
and  radically  wiong.  I  have  no  doubt  that  it  is  so.  I  believe— and  of 
tills  fact  also  I  have  not  the  shadow  of  a  doubt — that  a  large  majority  of 
the  people  of  this  Commonwealth,  and  that  a  large  majority  of  the  mem- 
bers o(  this  Convention — and  if  we  exclude  professional  gentlemen  in  this 
Convention — and  if  we  exclude  those  who  are  influenced  by  professional 
gentlemen  out  of  this  Convention,  I  believe  that  a  vast  majority  both  of 
this  Convention  and  of  the  people  of  the  state,  are  fully  impressed  with 
tiie  conviction,  that  they  have  to  deal  with  an  imperfect  system  which  is 
beyond  the  power  or  control  of  the  legislature,  that  they  look  to  this 
Convention  to  change  the  organic  law,  and  that  it  is  our  duty,  if  not  our 
interest,  to  do  so. 

It  has  been  said  this  morning  by  the  gentleman  from  the  county  of 
Philadelphia,  (Mr.  Brown)  and  very  truly  remarked,  that  at  a  late 
session  of  the  supreme  court  of  the  state  of  Pennsylvania,  eight  out  of 
nine  of  the  judgments  brought  before  that  court  were  reversed.  Let  me 
appeal  to  any  lawyer  in  the  state.  Let  me  ask  him  what  constitutes  the 
principle  business  of  the  supreme  court  of  Pennsylvania  ?  Suppose 
ttiese  judges  to  be  an  expense  to  the  Commonwealth,  for  the  services 
Aey  render,  of  $10,000  or  $20,000  per  annum.  What  has  been  their 
ehief  occupation  since  that  time,  when,  most  unfortunately  for  the  system, 
aa  well  as  for  their  individual  good,  the  judges  got  themselves  relieved 
from  the  wholesome  exercise  of  circuits  ?  I  do  not  mean  bodily,  but 
professional  exercise,  and  settled  down  upon  the  tame  functions  of  a 
court  of  reversion?  What  I  ask  are  their  principal  labors?  They  are 
to  reverse  the  judgments  of  other  courts — to  correct  the  errors  of  other 
courts.  Of  these  judges  the  people  do  not  and  cannot  complain,. 
because  there  is  no  sufficient  reason. 

It  is  almost  invidious,  Mr.  Chairman,  to  ask  such  a  question,  yet  I 
trust  that,  as  a  mere  matter  of  argument,  no  oflfence  will  be  taken  from  it 
—what,  let  me  inquire,  what  is  the  character  of  the  judiciary  of  Penn* 
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sylvania,  in  the  estimation  of  the  other  states  of  the  union  ?  What  is 
the  character  of  our  abjudications,  and  what  is  the  sale  of  our  printed 
reports  ?  Are  they  equal  in  character,  as  in  sale,  to  those  of  other 
itates?  Are  they  not,  on  the  contrary,  known  to  be  inferior?  Do  not 
the  bench  and  the  bar  know  this  to  be  the  fact,  and  do  not  the  booksellers 
accounts  of  sales  prove  that  they  are  not  equal  to  those  of  other  states  ? 
There  is  infirmity  somewhere,  Mr.  Chairman,  and  I  am  willing  to 
impute  it  to  the  system.  Uncertainty  of  law  is  said  to  be  the  most  mis- 
erable servitude ! 

After  the  security  of  liberty  and  property,  I  come,  in  the  third  place, 
Mr.  Chairman,  to  speak  of  what  I  call  constitutional  instability.  I  will 
explain  to  the  committee  what  I  mean  by  this  term.  What  said  the 
venerable  chairman  of  the  judiciary  committee  ?  He  said  (and,  in  my 
view,  the  aigument  was  almost  as  extreme  as  that  of  the  father  of  the 
Convention,  who  I  thought,  was  for  destroying  the  judiciary  altogether,) 
that  there  was  no  security  for  any  thing  unless  you  have  some  power, 
and  what  better  power,  he  asked,  could  you  have  than  the  power 
of  judges  to  declare  laws  to  be  unconstitutional?  What  political 
functions  has  the  supreme  court  of  Pennsylvania  exercised,  since  the 
accession  of  the  present  chief  justice  ?  That  gentleman,  in  a  elaborate 
argument  of  self-denying  efiicacy,  has  repudiated,  if  I  am  not  mistaken, 
the  right  of  the  court  to  pass  on  constitutional,  or  what  are  called  polit- 
ical questions,  which,  from  some  cause  or  other,  has  not  I  believe  been 
done  during  his  presidency  in  that  court.  If  it  is  never  to  be  done,  if  the 
political  power  is  abjured,  and  this  is  high  authority  for  it,  both  philoso- 
phical and  practical,  then  there  is  an  end  to  the  great  reason  mo^t  anxi- 
ously urged,  for  what  some  consider  the  independence,  and  others  the 
inexpresibility  of  the  judiciary,  according  to  the  chief  justice  then,  there 
is  no  such  power.  AVhere  is  it?  Does  it  exist?  Is  such  a  law  to  be 
found  ?  If  the  chief  judicial  magistrate  says,  there  is  no  such  law  where 
are  we  to  look  for  it  ?  Where  are  we  to  find  an  administration  of  it  ? 
Is  it  not  a  fact  that,  since  the  demise  of  Chief  Justice  Tilghman,  there  has 
not  been  a  single  revocation  of  an  act  of  assembly,  declaiing  it  to  be  void 
on  the  ground  that  it  was  at  variance  with  the  provisions  of  the  Consti- 
tution ?  This  power  then  has  been  demised  by  the  chief  judicial  magis- 
trate of  your  state,  it  is  in  a  sort  of  slumber — a  kind  of  abeyance— it 
seems  scarcely  to  have  any  existence  at  all. 

Again,  sir,  the  Constitution  of  the  state  declares  that  trial  by  juiy 
shall  be  as  heretofore — that  the  right  shall  remain  inviolate.  Is  there  any 
such  thing  as  a  trial  by  jury  in  Pennsylvania  ?  It  is  a  farce,  it  is  absura 
to  talk  about  it.  There  is  such  a  thing  as  trial  by  jury  in  England.  I 
respect  the  sturdy,  peaceable  pugnacity  of  John  Bull,  who,  whatever  the 
judge  may  think  proper  to  say,  on  matters  of  fact,  speaks  and  decides 
for  himself.  Every  one  knows  the  manly  independence  of  the  English 
power — and  with  what  respectful  consideration  an  English  judge  regaids 
the  mystic  might  of  the  twelve  empanneled  laymen,  to  resolve  all  the 
intricasies  of  fact,  all  the  continances  of  fraud,  all  the  shades  of  charac- 
ter, and  all  the  properties  of  guilt  or  innocence.  This  great  popular  right, 
so  momentous  even  in  its  political  consequences,  as  preserving  popular 
reverence  for  the  judiciary,  which  should  never  be  impaired  by  the 
slightest  instance,  is  every  day  trampled  under  foot,  by  short-sighted 


PENNSYLVANIA  CONVENTION,  1837.  445 

judges,  who  feel  power  and  forget  right.  The  ungenerous  contrast  dis- 
played throughout  Pennsylvania,  of  implicit  reverence  by  forces  for 
whatever  judges  may  declare  to  be  the  law,  and  the  habitual  encroach- 
ments of  judges  throughout  the  province  of  facts,  is  one  of  the  most 
strikmg  proofs  of  the  imperfection  of  our  system.  Into  this  usurpation, 
as  well  as  these  which  have  been  mentioned  before,  it  is,  the  system 
that  betrays  the  judge  ;  and  nothing,  I  fear,  will  restore  the  right  trial  by 
jury,  but  greater  responsibility  of  the  judiciary  to  that  community — from 
which  jurois  are  taken.  Another  effect  of  this  assumption  by  judges, 
of  the  trial  of  facts,  as  well  as  the  law,  has  been  such  procrastination 
of  oar  trials,  that  six  weeks  for  one  trial  is  not  a  very  uncommon  abuse 
"-^ming  all  which  protracted  period,  jurors  are  exposed  to  all  those  out 
of  court,  malign  influences,  which  have  been  mentioned  as  dangerous  to 
judges,  and  against  which  they  ought  sedulously  to  protect  jurors  by  des- 
patching the  law,  and  leave  the  facts  uncontrolled  to  those  so  much  better 
constituted,  and  able  and  disposed  to  do  them  justice.  With  much 
deference,  therefore,  but  as  decidedly  as  possible,  do  I  diflfer  from  the 
learned  gentleman  from  Northampton,  (Mr.  Porter)  who,  if  I  understood 
him  correctly,  expressed  the  sentiment  that  the  jury  was  less  important 
than  the  judge  in  the  administration  of  justice.  I  hold  the  very  contrary 
to  be  the  fact.  The  jury  is  the  palladium  of  personal  liberty,  drawn 
into  litigation,  and  for  the  most  part  as  important  on  questions  of  pro- 
perty. A  jury  is  much  less  liable  to  err  than  a  court,  and  for  obvious 
reasons.  That  they  are  so,  is  indubitably  proved  by  the  fact  that,  for 
one  verdict  set  aside  or  even  complained  of,  there  are  ten  judgments. 
Therefore,  the  jury  are  right  nine  times  out  of  ten  oftener.  And  the 
gentleman  from  the  county  of  Union,  (Mr.  Merrill)  was  correct  when 
he  said,  that  this  very  thing — this  very  right  of  trial  by  jury — was  more 
than  any  other,  the  cause  of  the  revolution  of  1688,  Let  the  gentleman 
from  the  county  of  Northampton,  (Mr.  Porter)  answer  this  position,  if 
he  can  answer  it.  The  duties  of  the  court  and  jury  are  distinct  and 
separate.  The  courts  are  in  the  higher  regions  of  learning,^and  of  law. 
The  jury,  on  the  other  hand,  have  only  facts  to  deal  with.  They  come 
to  the  trial  of  the  cause  with  simple  consciences,  and  minds  like  white 
paper;  and  it  is  a  fact  capable  of  easy  demonstration,  that  for  one  verdict 
set  aside  for  errors  in  point  of  fact,  there  are  ten  verdicts  set  aside  for 
errors  in  point  of  law.  If  this  be  the  fact,  this  trial  by  jury  is  most 
important,  and  it  is  our  duly  to  take  care  of  it,  to  nourish  and  to  preserve 
it  inviolate  by  all  the  means  within  our  legitimate  control.  In  due 
course  of  time,  it  is  my  intention  to  move  something  about  this  subject ; 
and  I  am  the  more  anxious  to  do  this,  because  I  see  constantly  in  our 
couits  the  most  lamentable  departure  from  what  is  light  in  relation  to  it 
—and  a  departure  which,  I  am  afraid,  will  shordy  become  habitual. 
This  state  of  things  is  ascribable  to  the  utter  irresponsibility  of  the  judges 
—who  were  so  far  beyond  the  station  of  English  judges,  that  they  are 
themselves  bringing  down  that  reverence  for  the  judicial  authority,  which 
prevails  in  this  country  more  than  in  any  other  nation  of  the  world,  and  by 
arrogating  to  themselves  the  right  to  look  to  the  result,  and  anxiety 
to  get  a  verdict  for  a  particular  side — in  short,  to  look  to  the  facts,  and 
to  set  themselves  up  as  judges  entitled  to  decide  as  well  on  what  is  fact 
as  on  what  is  law.  I  hardly  know  how  to  deal  with  cases  of  this  kind. 
I  could  name  many  which  are  familiar  to  me.     So  indeed  could  every 
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lawyer  mention  numerous  instances  which  occur  in  our  courts  of  law. 
These  things,  Mr.  Chairman,  are  not  known  elsewhere.  They  exist,  I 
believe,  only  in  the  state  of  Pennsylvania.  In  the  south,  in  the  north, 
in  England,  and  in  every  other  part  of  the  world,  where  there  exists  a 
proper  regard  to  the  rights  and  liberties  of  the  citizens, — so  far,  at  least, 
as  my  knowledge  extends — these  unauthorized  and  unlawful  interferences 
with  the  peculiar  duties  of  the  jury,  are  not  known.  It  if  a  vice — i 
judicial  vice — imputable  only  to  the  judiciary  of  Pennsylvania.  The 
evil  is  growing,  and  unless  some  measures  are  taken  for  its  suppression, 
the  most  fearful  consequences  will  follow.  Of  this  I  think  no  candid 
man  who  has  paid  due  attention  to  the  subject,  can  entertain  a  doubt. 

I  will  mention  one  other  fact,  Mr.  Chairman,  and  it  is  this — ^that  this 
interfenence  of  the  court  in  the  facts  of  the  case,  leads  to  such  long  and 
lamentable  delays,  that  the  trial  by  jury  is  in  fact  a  totally  difierent  thing 
here  to  what  it  is  in  England.  The  trial  by  jury  in  England  rarely 
exceeds  the  space  of  two  or  three  days ;  whilst  here,  in  the  state  of  Penih 
sylvania,  a  period  of  two  or  three  weeks  is  quite  common. 

He  had  already  mentioned  the  arbitrary  and  cruel  treatment  to  which 
the  judiciary  had  formeily  been  subject — of  half  a  dozen  judges  being 
driven  from  the  bench — of  one  judge  being  committed  to  prison*  and  the 
other  turned  out  of  ofHce,  both  being  men  of  the  highest  respectability, 
and  one  of  them  fast  rising  to  the  head  of  his  profession.   .  He  bad  cited 
these  cases  for  the  purpose  of  showing  that  judges  holding  office  under  a 
tenuie  of  this  character  could  not  be,  and  were  not,  truly  independent 
Party  feelings,  ought  to  be  entirely  laid  aside,  for  a  judge  who  was  a  pa^ 
tisan,  was  unlit  to  hold  the  ofnce.     And,  this  was  the  fault  of  the  system. 
Now,  what  was  the  fact  ?     Did  not  the  Governor  for  the  time  being, 
appoint  his  judges  from  among  those  of  his  own  political  creed  1     Ce^ 
tainly  he  did,  and  this  was  the  result  of  party  sympathy.     He  f  Mr.  I.) 
did  not  complain  of  the  executive,  but  of  the  system  as  it  existeci.     Did 
he  (Mr.  Ingersoll)  take  liberties  when  he  asserted  that  a  large  number,  if 
not  a  majority  of  the  inferior  judges  of  the  state,  were  partisans,  open, 
avowed,  writing,  interfering,  active  partisans.     He  did  not  care,  on  whieh 
side  they  were,  he  spoke  of  the  fact.     Did  he  assert  what  was  not  tme 
when  he  said  that  a  large  proportion  of  the  inferior  judiciary  were  parti- 
sans, and  that  not  a  few  of  the  superior,  were  party  candidates  ?     And, 
was  it  not  a  fact  that  the  second  officer  of  the  Commonwealth,  wbo  bore 
a  high  character  for  rectitude  and  honesty,  and  who  had  filled  his  judicial 
station,  to  the  satisfaction  of  the  people,  had  been  a  party  candidate  f 
AVas  there  not,  also,  (and  he  spoke  from  recollection,)  a  judge  of  the 
United  States,  who  was  a  candidate  for  the  office  of  chief  magistrate  of 
New  York  ?     If  then,  this  was  not  interfering  with  politics,  he  Knew  not 
what  was  meant  by  that  word.     He  knew  not  neither  what  was  meant  by 
»*party,"  if  this  did  not  look  like  "party." 

On  motion  of  Mr.  Brown  (Mr.  Ingersoll  having  yielded  the  floor,)  the 
committee  then  rose  and  reported  progress  ;  and, 

The  Convention  adjourned. 
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THURSDAY  MORNING,  November  2,  1837. 

Mr.  Fleming,  of  Lycoming,  moved  the  second  reading  and  conside- 
ration of  the  following  resolution,  offered  by  him  yesterday,  viz : 

Reaohedy  That  this  Convention  will  adjourn  on  the  30th  instant,  to  meet  in  the  city 
of  Philadelphia  on  Monday,  the  4th  day  of  December  next. 

The  question  being  put,  the  motion  was  disagreed  to. 

FIFTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  M'Sherry  in  the  chair,  on  the  report  of  the  committee  to  whom  was 
referred  the  fifth  article  of  the  Constitution. 

The  question  pending  being  on  the  amendment  moved  by  Mr.  Wood- 
ward, as  amended  on  motion  of  Mr.  Dicket, 

Mr.  Ingersoll  resumed  his  remarks.     He  came  now  to  take  a  view 
of  the  party  results  of  the  present  judiciary  system.     The  judges  are  not 
to  be  called  to  account,  at  any  time,  for  any  misdeeds.  They  were  secure 
under  the  protection  of  their  commissions,  which,  however,  cannot  change 
the  nature  of  the  men,  but  leaves  them  just  where  they  find  them,  sub- 
ject to  the  inseparable  infirmities  of  their  kind — ambition,  avarice,  love 
of  ease,  and  all  the  other  evils  enumerated  by  the  chairman  of  the  com- 
mittee ;  to  which  he  would  add,  that  if  they  did  dabble  in  politics,  that 
also  ought  to  be  added  to  the  catalogue  of  their  offences.      He  could 
add  this  fact,  that,  among  all  parties,  our  greatest,  most  officious,  and 
thorough-going  politicians  are  the  subordinate  judges ;  and  that,  among 
the  superior  judges,  are  to  be  found  our  most  conspicuous  candidates 
for  political  offices.     He  would  refer  gentlemen  to  the  instance  of  the 
first  Chief  Justice  of  this  Com  won  wealth,  who  became  the  Executive  ; 
and  to  that  of  one  of  the  judges  of  the  United  States  supreme  court,  who 
became  a  candidate  for  the  situation  of  Governor  of  New  York.     There 
was  also  a  judge  of  the  supreme  court  of  the  United  States,  who  be- 
came a  candidate  for  the  office  of  President  of  the  United  States.     He 
might  add  to  the  catalogue,  and  he  hoped  without  giving  any  personal 
offence,  that  he  had  seen  the  venerable  chairman  himself,  (Mr.    Hop- 
kinson)   put  in  nomination,  by  some  of  the  newspapers,  for  that  high 
station. 

That  judicial  tree,  then,  which  the  honorable  gentleman  described  as 
sound,  and  exhibiting  a  healthy  stem,  and   as  having  only  a  few  rot- 

,ten  branches,  which  wduld  fall  olf,  in  time,  if  only  left  to  themselves, 
he  (Mr.  I.)  would  not  say  bore  little  else  than  rotten  branches — that 
would  be  wrong,  and  he  wished  to  speak  within  the  strict  bounds  of 
truth — but  had  long  been  rotten  and  broken  down  by  the  overbearing 

*  quantity  of  its  impure  fruit.  The  present  system  was  a  bad  one ;  the 
temptations  it  held  out  were  so  gieat  that  none  less  than  a  second 
Washington    was    able   to   withstand   them.     Nothing  but   an  organic 
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change  could  purify  it.  The  tree  was  overladen  with  bad  fruit;  he 
could  name  instances ;  they  would  flash  on  every  recollection.  Eveiy 
Governor  had  his  friends,  and  judicial  offices  were  the  rewards  appor- 
tioned among  them. 

Here  Mr.  I.  made  reference  to  the  appointment  by  the  Governor,  of 
two  leading  editors  of  the  strongest  party  papers,  to  judicial  offices,  in 
Philadelphia.  One  of  these  had  gone  to  his  account;  the  other  was 
still  living,  and  he  did  not  desire  to  speak  in  the  spirit  of  detraction, 
when  he  said  the  merits  of  both  were  partisan  merits  ;  and,  but  for  these, 
they  would  have  had  none.  He  selected  these  as  known  and  remarka- 
ble instances.  He  might  add  appointments  without  number.  It  was 
extremely  painful  to  advert  to  an  instance,  which  would  be  in  eveiy 
man's  mind,  where  the  Governor  appointed  a  judge,  not  an  inferior,  but 
a  president  judge — (he,  Mr.  I.,  could  not  allude  to  the  fact  without 
pain,  for  they  had  been  fellow  students,  and  he  had  gone  to  his  account,) 
— who  had  fallen  into  deplorably  bad  habits,  and  all  attempts  to  remove 
him  were  frustrated.  There  aie  members  of  this  Conventions  who  were 
members  of  the  legislature  at  that  time,  and  who  are  cognizant  of  the 
facts.  This  was  not  a  singular  case ;  such  cases,  he  regretted  to  say, 
were  common. 

This  tree  is  rotten  at  the  root ;  it  is  rotting  upwards,  as  trees  fre* 
quently  do.  He  had  recently  been  obliged  to  cut  down  a  noUe  tree  on 
his  own  farm.  He  was  told  he  might  as  well  cut  it  down,  as  it  was 
rotting  itself  off.  So  he  would  apply  the  axe  to  the  root  of  this  judi- 
cial tree;  he  would  be  glad  to  restore  it  to  its  wholesome  condition; 
but  that  was  not  possible. 

Political  judges,  Mr.  Chairman  !  Why,  with  all  the  pains  of  scando" 
lum  nuignatum  staring  me  in  my  face,  I  am  in  duty  bound  to  say, 
that  judges  might  be  mentioned  who  do  nothing  else  than  attend  to  politi- 
cal business.  Instead  of  settling  disputed  cases,  they  are  regulating  tav- 
ern  licenses,  and  disposing  of  auditorships,  and  giving  their  whole  time 
to  party  objects  ;  as  if  their  place  were  given  them  only  for  that  pnfr 
pose.  He  believed  he  might  name  a  court  which  was  created  merely  for 
party  purposes,  and  which  is  constantly  exercising  itself  in  party  oper^ 
tions ;  whose  whole  business  it  is,  by  giving  a  tavern  license  to  one» 
and  taking  one  away  from  another,  to  manage  and  control  the  coanty,  as 
to  keep  its  party  in  power.  This  statement  was  founded  on  truth ;  and 
he  told  the  circumstance,  not  only  in  all  sincerity,  but  in  all  sorrow.  It 
was  truer  than  a  great  deal  of  history. 

The  honorable  chairman  had  referred  to  a  circumstance,  which  he 
(Mr.  I.)  said  had  much  surprised  him.  He  has  read  a  clause  from 
the  Constitution  of  the  state  of  Massachusetts,  with  great  emphasis,  to 
sustain  his  views  concerning  the  judiciary.  The  chairman  pronounced 
an  eulogium  on  that  Constitution,  (said  Mr.  I.)  to  which  I  entirelj  snih 
scribe.  But  he  must  have  known  this  principle  is  not  oun.  With 
that  peculiar  simplicity  and  integrity  of  purpose,  so  characteristic  of  the 
honorable  chairman,  he  always  goes  straight  to  his  object,  without  pef^ 
mitting  himself  to  stop  and  consider  that  others  might  think  differently 
from  himself.  With  sdl  respect  for  that  Constitution,  and  for  the  great 
names  which  give  it  weight.  Story,  Webster,  and  the  elder  Adams,  for 
all  of  which,  and  all  of  whom,  he  entertained  the  sincerest  respect,  does 
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not  the  gentleman  know  that  we  belong  to  a  different  school ;  that  our 
rudiments  are  different ;  that  we  cannot  agree  in  this  point ;  but  that  there 
is  a  gulf — a  broad  line  of  demarcation,  bietween  us  ?  We  worship  at  a 
different  shrine.  Their's  may  be  the  true  one,  and  we  may  be  in  error. 
But  till  we  are  brought  to  see  and  repent  of  this  error  ;  the  arguments 
which  are  brought  forward  under  the  authority  of  great  names,  are  of  no 
effect  with  us.  And  though  the  gentleman  deems  the  opinions  which 
sustain  his  views,  to  be  those  of  the  wise  and  learned  ;  they  are  not  the 
wise  and  learned  to  whom  we  look  for  our  authority  ? 

The  learned  judge  has  particularized,  in  rather  glowing  colours,  the 
dark  passions,  ambition,  avarice,  love  of  pleasure,  which  had  defaced  the 
system,  and  thought  that  nothing  but  salary  and  tenure  could  make  the 
judges  do  right ;  that  there  was  no  sense  of  honor,  no  fear  of  future  lia- 
bility, which  could  be  operative  upon  them  ;  in  which  the  learned  judge 
has  gone  farther  than  I  can  go.  I  am  in  favor  of  making  their  account- 
ability more  operative ;  so  that  no  man,  no  court,  shall  feel  itself  raised 
above  the  reach  of  responsibility. 

He  (M.  I.)  would  now  call  attention  to  a  very  memorable  case.  In 
the  early  part  of  the  war  of  1812,  when  the  country,  (to  use  a  phrase  of 
Mr.  Madison's,)  in  reference  to  constitutional  constructions,  was  **  stifRy 
divided  on  certain  points,"  there  was  a  strong  difference  of  opinion 
abroad  on  the  subject  of  sending  the  militia  out  of  their  own  state;  and 
this  question  begot  another  question — whether  the  President  had  a  right, 
under  the  Constitution,  to  call  out  the  militia;  and  if  he  had,  whether  it 
must  not  be  clone  through  the  Executive  of  the  State.  Gentlemen  will 
all  recollect  the  stand  made  by  Governor  Strong  against  the  requisition 
of  the  President  of  the  United  States.  The  case  went  to  the  supreme 
court  of  Massachusetts.  The  Chief  Justice,  Parsons,  who  was  a  man  of 
unquestionable  talent,  of  the  highest  order,  and  as  pure  as  he  was  emi- 
nent, did  not  hesitate  a  moment  to  decide  that  the  Governor  was  right  in 
refusing  to  obey  the  requisition;  that  the  President  of  the  United  States 
was  wrong  in  calling  out  the  militia,  and  that  Mr.  Madison's  notions 
were  all  wrong.  The  chief  justice  scattered  all  of  Mr.  Madisonts  ideas 
about  national  obligation,  in  the  air,  and  revoked  his  order. 

And  what  led  to  the  change  in  the  Constitution  of  New  York  ?  The 
judiciary  had  been  administered  by  Kent  and  Spencer.  They  were  also 
members  of  the  council  of  revision.  These  two  judges  gave  umbrage 
by  endeavoring  to  stop  the  progress  of  the  the  war,  and  thus  brought 
about  the  change  in  the  Constitution  of  New  York,  which  operated,  un- 
fortunately, in  getting  these  two  able  judges  from  the  bench ;  but,  fortu- 
nately, in  ridding  the  state  of  the  council  of  revision.  No  man  is  be- 
yond the  influence  of  party  feelings.  In  a  few  years,  one  of  these 
judges  was  mentioned  by  a  southern  paper  as  a  fit  person  for  President 
of  the  United  States,  because  he  |had  written  something  on  the  slave 
question.  For  this  he  was  recommended  as  worthy  to  be  selected  from 
^  others,  and  elected  to  that  high  office,  where  (said  Mr.  I.)  I  would  have 
been  happy  to  have  seen  him. 

It  is  in  vain,  then,  to  suppose  you  make  a  vestal  virgin,  when  you  cre- 
ate a  judge.  You  cannot  do  it.  It  is  the  greatest  effort  and  duty  of 
life  to  be  born  anew.  You  can't  make  a  new  man  by  merely  placingia 
judge  behind  the  battery  of  a  salary ;  he  must  be  purified  by  other  cir- 
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cumstances  ;  and  after  all,  he  will  neither  be  a  vestal,  nor  superhuman. 
This  life  tenure,  on  the  contrary,  has  a  tendency,  in  every  instance,  to 
evil.  It  is  productive  of  indolence,  insolence,  and  an  aggravated  spirit 
of  tyranny.  It  takes  a  man,  in  his  own  apprehension,  beyond  the  sove- 
reign power  of  the  people,  and  separates  him  so  far  from  other  men, 
and  enables  him  to  break  down  that  part  of  the  judiciary  which  is  worth 
all  the  other  parts  of  the  system,  ten  times  over— I  mean  the  jury. 
If  the  tendency  of  the  higher  judiciary  has  been  to  break  down  the 
lower, — I  mean  the  jury, — then,  by  doing  what  we  have  done  by  the 
Constitution  of  1790,  to  secure  the  independence  of  the  judiciary,  we 
have  lost  infinitely  by  the  change. 

The  tendency  of  these  life  offices  is  all  bad.  The  infirmities  of  onr 
nature  are  too  strong  to  be  left  without  restraint.  Such  a  man  as  Wil- 
liam Tilghman,  was  a  happy  accident.  I  always  understood  the  Presi- 
dent's signature  was  affixed  to  a  commission  for  another  for  that  office 
which  is  now  filled  by  the  venerable  judge  near  me ;  which,  if  not 
changed,  would  have  been  a  great  loss  to  suitors  and  citizens.  There 
may  be  happy  accidents,  although  we  may  view  it  as  a  solecism,  contrary 
to  reason,  as  Dr.  Johnson  says. 

The  judicial,  is  a  life  office.  Why  is  it  such  a  life  office  ?  The  vene- 
rable judge,  and  the  gentleman  from  Union,  (Mr.  Merrill)  have  said  it  is 
not  a  life  office.  Why  is  it  not  ?  Because  it  is  not  called  so  in  the  Con- 
stitution ?  The  framers  have  called  it  so  by  circumlocution.  Is  a  slave 
a  slave  or  not  ?  The  word  slave  is  not  mentioned  in  the  United  States 
Constitution,  yet  it  is  expressed  by  a  gentle  circumlocution:  bat  the 
thing  slave  is  there,  as  the  thing  life  office  is  here  :  to  the  great  disgrace 
of  this  Union,  the  dispaiagement  of  the  American  character,  and  tlie  dis- 
credit of  American  institutions,  the  name  is  not  there,  but  the  thing  is 
there. 

Life  office,  in  our  Constitution,  is  as  much  a  cancer  there,  as  the 
slave  principle  is  in  the  federal  Constitution. 

Such  is  some  of  the  evidence  of  the  impurity  and  weakness  of  our 
system.  I  know  how  much  of  your  patience  I  draw  upon,  yet  how 
superficially  I  have  touched  the  subject ;  my  course  being  more  of  the 
narrative  of  an  old  man,  than  of  an  argument. 

He  (Mr.  I.)  would  now  proceed  to  disabuse  the  minds  of  the  candid 
part — and  thai  he  believed  to  be  the  greater  part  of  tlie  Convention,  who 
had  come  here,  like  himself,  wedded  to  no  result.  And  he  would  pro- 
ceed to  say  a  word  or  two  on  the  alleged  merits  of  the  system.  On  his 
notes  lie  had  the  names  of  three  judges,  which  he  would  not  mention— 
two  of  them  were  dead,  and  one  was  now  living — there  was  a  period 
within  live  years  when  a  president  judge  of  the  Commonwealth,  judge 
of  the  supreme  court  and  a  judge  of  the  United  States,  held  their  offices 
while  utterly  incapacitated,  against  every  effort  to  remove  them.  One 
of  tlicse  judges  was  of  notoriously  depraved  and  bad  habits;  the  second 
suflered  from  the  alienation  of  his  mind,  and  in  this  state,  he  was  wholly 
unfit  to  fuliil  the  duties  of  his  station ;  the  third,  a  judge  of  the  supreme 
court  ofihe  United  States,  was  superaiiuated,  and  although  a  man  of  strict 
honor,  was  totally  deaf.  In  every  instance,  there  was  no  relief  to  be  had. 
The  cashes  were  remediless.     There  was  no  co:*sl.itutional-— no  possible 
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remedy,  but  lynch  law,  and  that  had  not  then  come  into  being.  There 
was  also  a  time  when  two  judges  sat  at  the  same  time  in  the  southern  dis- 
trict of  New  York,  and  congress  was  obliged  to  enable  the  President  to 
appoint  another  judge  to  sit  side  by  sida  with  them. 

He  (Mr.  I.)  was  chairman  of  the  committee  on  the  judiciary  in  the 
house  of  repiesentatives  at  that  time.     There  was  also  the  case  of  Judge 
Peck,  of  whom  he  did  not  desire  to  say  any  thing  disrespectful,  as  he 
knew  so  little  of  him  as  scarcely  to  remember  his  name,  who  could  not 
be  got  rid  of,  although  he  passed  through  the  formality  of  an  impeach- 
ment.    The  system  which  thus  secures  judges  in  their  offices  against 
the  voice  of  public  opinion,  could  not  be  wise.     He  would  proceed  now 
to  disabuse  that  part  of  the  house  unlearned  in  the  law — the  laymen  of  the 
house  :  and  he  had  as  much  respect  for  their  capacity,  integrity  and  at- 
tainments, as  for  any  other.     The  gentleman  from    Northampton  (Mr. 
Porter)  had  exclaimed:  protect  us  from  the  curse  of  an  unlearned  judicia- 
ry— and  the  chairman  of  the  cominittee  had  called  our  attention  to  the 
law  library  up  stairs — which  he  (Mr.  I.)  admitted  was  not  what  it  ought 
to  be,  as  there  were  larger  collections  in  the  hands  of  some  individuals — 
and  had  called  on  us  to  consider  the  length  of  days  necessary  for  a  judge 
to  perfect  himself  in  the  knowledge  of  his  duties.     Yet,  Buller,  perhaps 
the  best  English  judge  of  his  day.  Chancellor  Kent,  and  Judge  Story,  all 
became  judges,  at  an  age  too  early,  and  in  circumstances  too  slender,  to 
admit  of  their  having  studied,  much  less  owned,  extensive  libraries  of 
books.     The  present  chief  justice  of  Pennsylvania,  was  also  placed  upon 
the  bench,  at  a  very  early  period  of  life,  and  it  is  hardly  possible,  that 
either  his  leisure,  or  his  salary,  since,  have  enabled  him  to  read  or  to  buy 
a  great  number  of  books.     I  ho^e  I  am  not  an  enemy  to  learningr,  but  I 
shall  ventuie  to   say,   on  this  occasion,  that  probably  one  third  of  the 
books,  in  a  law  library,  are  technical  treatises,  concerning  those  abstruse 
sciences,  which  the  good  sense  of  mankind,  and  the  labors  of  legislation 
have  been,  for  many  ceniuries,  stnig!|ling  to  overcome  the  habiiual  attach- 
ment of  lawyers  lA  ;  while  another  third  of  the  same  library  is  composed 
of  modern  English  works,  which  a  law  of  this  state  (unwisely,  as  I  con- 
ceive, repealed  of  late,)  for  a  long  time  interdicted  the  us^e  of  in  our  courts 
of  justice.     Let  me  fortify  myself  in  this  perilous  assertion,  by  vouching 
a  very  able  tract,  lately  published  by  Judge  Baldwin,  in  which  he  com- 
plains, with  no  less  icgret  than  reason,  of  the  extreme  injury  done  to  the 
Constitution  of  the  United  States,  by  the  construction  of  judges,  relying 
on  recent  iLUglish  law  books  for  their  learning.     Within   a   very   short 
period,  the  supreme  court  of  Pennsylvania  have  solemnly  recognized  the 
obligation  as  well  as  the  wisdom  of  those  sliort  pleailings  which  Penn 
prescribed,  at  tlic  foundation  of  tliis  state  ;   and  there  is  some  reason  to 
hope,  that  the  technicalities,  ficlions,  and  complicated  processes,  which 
constitute  so  much  oi  what  is  said  to  be  the  necessary  learning  of  the 
law,  are  falling  into  disrepute,  both  here  and  in  England.     The   chief 
justice  of  Pennsylvania,  who  preceded  iMr.  Chew,   not  long  before  the 
revolution,   was  a  Mr.  Allen,  a  merchant  of  Pliiladelphia ;  and  I  have 
heard  the  now  senior  surviving  member  of  the  l)ar  of  Pennsylvania,  a 
gentleman  of  great  learning,  whose  reputation  is  not  confined  to  this  coun- 
try, and  will  be  historical,  say  that  the  commercial  law  of  this  state  was 
never  better  administered,  than  by  Chief  Justice  xVUen. 

The  much  decried  arbitration  system  of  Pennsylvania,  with  asuperin- 
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tending  judiciary  to  regulate  it,  has  been,  in  my  humble  opinion,  of  much- 
benefit  to  the  community.  Liberty,  property  and  chaiacter,  are  all  safe 
under  the  justice  administered  by  arbitrators,  and  the  objection — ^I  appeal 
to  lawyers  for  the  fact — that  is  mostly  made  to  an  arbitrator,  is,  that  he  is 
not  fresh  from  the  ranks  of  the  people.  An  arbitrator  long  or  much  em- 
ployed as  such,  what  is  called  a  'patent  arbitrator,  is  mostly  objectionable. 
He  has  learned  the  tricks  of  the  trade,  and  not  only  suitors,  but  lawyers 
prefer  a  man  who  has  not  had  too  much  experience. 

All  the  objections  that  were  so  eloquently  urged  by  the  venerable  chair- 
man of  the  judiciary  committee  to  short  or  responsible  tenure  of  judicial 
authority,  apply  with  much  greater  force  to  the  arbitrator,  juror  and  jostice 
of  the  peace,  than  to  the  members  of  the  higher  judiciary.  If  the  press, 
tho  people,  corruption,  intimidation,  or  any  other  extraneous  malign  in- 
fluences are  to  be  apprehended,  they  are  at  least  as  formidable  to  the  lower 
or  popular  branches  of  the  administration  of  justice  as  to  the  higher.  Nor 
must  it  ever  be  lost  sight  of,  that  nine- tenths  of  the  litigation  and  contro- 
versy of  the  community  are  adjusted  in  these  lower  forums.  The  federal 
court  for  this  district,  in  which  Judges  Baldwin  and  Hopkinson  preside, 
determines  but  very  few  controversies  in  the  course  of  a  year ;  they  may 
not  settle  ten  disputes  annually,  yet  they  settle  enough  to  serve  as  goides 
and  landmarks  by  which  a  thousand  may  be  settled  in  that  way  in  which 
the  great  mass  of  disputes  are  conciliated,  and  the  same  thing  may  be 
said  of  all  the  superior  courts  compared  with  the  vast  mass  of  suits  dis- 
posed of  by  inferior  magistrates. 

We  are  told  almost  perpetually,  and  told  at  all  events  with  great  appa- 
rent, if  not  real  earnestness  by  the  learned  judge  (Mr.  Hopkinson)— and 
by  a  gentlem<in  behind  me  (Mr.  Merrill)  of  the  influences  ased  and 
the  threats  made  by  demagogues.  Why  is  the  jury  liable  to  all  this?  Is 
there  any  difference  between  the  judge  and  the  jury  ?  Yes,  there  is  a 
difference,  and  that  is  the  jury  is  ten  thousand  times  more  liable  to  these 
things  than  is  a  judge.  And,  according  to  our  piesent  corrupt  and  miser* 
able  way  of  trying  causes,  what  is  really  only  the  business  of  a  day,  takes 
a  week ;  and  during  all  this  time  the  jury  is  subject  to  every  species  of 
corruption.  We  have  heard  of  tavern  demagogues,  and  people  who  at- 
tend town  meetings,  mixing  with  them.  What  do  the  poor  jurors  do? 
They  go  day  after  day  to  the  court  house  to  attend  the  trial  of  a  ckuse 
which,  perhaps,  may  have  been  going  on  for  four  or  five  weeks.  This 
may  be  a  strong  phrase  ;  however,  it  is  not  an  uncommon  thing.  It  is 
too  long.  What  is  to  become  of  the  poor  juror  all  this  time  ?  Is  there 
no  press  to  work  upon  him  ?  No  demagogue  to  play  upon  him  ?  No 
tavern  in  the  neighborhood  where  he  can  while  away  his  spare  time  ? 
Yes,  all  tliese  things  are  reserved  for  him.  This  doctrine  of  the  necessi- 
ty of  a  long  tenure  in  order  to  procure  men  of  learning  on  the  bench^^ 
to  prevent  undue  influence — to  make  them  irresponsible,  in  fact,  is,  in 
my  humble  opinion,  altogether  a  misapprehension,  and  ought  not  to  be 
entertained.  1  must,  sir,  be  excused  again  for  saying,  as  I  have  said 
before,  that  this  is  an  argumejitum  ad  hominejn — to  the  learned  judge 
(Mr.  Hopkinson.)  1  studied  under  him  ;  I  look  at  him  with  admiration  ^ 
and  never  was  there  a  bolder  judge  than  he  was  when  he  held  his  office 
at  the  period  when  a  new  President  came  in,  and  the  senate  were  of  the 
same  principles.    I  repeat  it,  there  never  was  a  bolder  and  a  better 
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judge  than  he  was  during  the  seven  or  ten  months  that  he  held  under  a 
commission  before  he  was  appointed  under  the  confirmation  of  an  Exec- 
utive coming  in  upon  antagonistical  politics.  It  is  neither  the  tenure  nor 
the  salary  that  makes  a  judge  act  with  independence.  I  do  not  mean  to 
say  that  their  tenure  should  be  broken  down,  as  the  New  York  Constitu- 
tion proposes  it  should  be  in  reference  to  the  judges  of  that  state — that  is, 
by  putting  the  names  of  all  the  judges  on  the  bench  into  a  box,  and  draw- 
ing them  out  and  appointing  them  accordingly.  Now,  this  scheme  may 
be  very  well  fifty  years  hence,  but  at  present  we  are  not  ripe  enough  for 
it.  But,  to  a  certain  extent,  I  do  hold  that  the  tenure,  as  it  now  stands  is 
injarioQS  to  the  judges  themselves  as  well  as  the  public.  And,  I  do  deny 
that  it  contributes  either  to  the  independence  or  the  learning  of  the  judges, 
to  the  extent  which  has  been  imputed.  My  friend  from  Philadelphia 
county,  (Mr.  Brown)  yesterday  spoke  of  the  temporary  courts  in  the  city 
and  county  of  Philadelphia.  He  has  been  led,  suffer  me  to  say,  into  a 
ipreat  mistake  on  that  subject,  which  I  will  take  this  occasion  of  correct- 
ing. It  will  be  recollected  that  the  gentleman  who  now  sits  before  me, 
who  preceded  me  in  his  speech,  said  that  while  it  had  been  difficult  to 
get  an  act  of  assembly  passed  lengthening  the  period  of  the  official  term 
of  the  district  courts,  yet  that  he  had  been  given  to  understand  that  that 
prolongation  of  the  term  had  been  to  improve  those  courts.  I  deny  it, 
sir.  I  think  it  is  very  probable  that  he  got  his  information  from  one  of 
the  president  judges.  Sir,  I  must  be  excused  for  saying — for  I  have  spe- 
cial reasons  for  saying — that  the  profession  now  exhibits  many  instances 
of  unfitness  for  office.  I  would  say,  sir,  there  were  much  better  judges 
when  the  term  was  three  years  than  when  it  was  ten  years.  That  is  a 
fact.  I  speak  without  comparison ;  I  speak  of  the  fact  as  it  is.  Let  it 
be  denied,  if  it  can  be.  Sir,  it  cannot  be.  I  do  not  mean  to  speak— 
and  let  me  not  be  misunderstood  on  this  tender  ground — for  it  is  tender 
in  more  instances  than  one  to  me.  1  do  not  mean  to  speak  with  dispar- 
agement of  those  that  be.  But,  it  is  not  true  that  those  that  be  are  equal 
to  those  that  were — for  those  that  were  appointed  for  three  years,  were 
at  the  head  of  their  profession  ;  while  those  that  held  for  ten  years  were 
never  heard  of  in  their  profession.  Sir,  this  subject  of  tenure  is  suscepti- 
ble of  an  infinite  variety  of  illustration,  which  I  have  now  neither  time 
nor  strength  to  go  into.  But,  I  will  submit  one  or  two  remarks — I  have 
spoken  of  the  English  chancellor  and  the  master  of  the  rolls,  as  not 
being  officers  dependent  on  the  popular  will,  but  on  the  breath  of  party 
influence— who  go  as  much  for  the  party,  as  any  one  associated  with  it — 
who  never  fail  to  go  out  as  the  party  goes  out  and  comes  «n.  There  is 
another  infiuence  in  England,  and  let  me  be  corrected  by  learned  lawyers 
here  if  I  am  wrong.  A  vast  deal  of  circuit  business  is  done  in  England. 
The  trial  of  causes  is  performed  by  what  are  there  called  sergeants- 
lawyers  commissioned  'pro  hac  vice.  Sergeant  A.  is  commissioned  to 
try  causes  on  that  circuit,  and  sergeant  B.  on  this  circuit,  for  this  year, 
and  so  on.  What  the  compensation  is  that  they  receive  for  their  servi- 
ces, I  do  not  know.  There  is  the  chief  justice  of  Chester  and  the  chief 
justice  of  Wales,  who  are  both  members  of  the  bar.  There  are  various 
officers  of  that  kind,  who  are  members  of  the  bar.  I  do  not  know  the 
period  for  which  they  hold  their  offices.  I  believe,  however,  that  they 
are  mere  commissioners,  acting  under  the  superintendence  of  a  judge. 
Now,  in  regard  to  our  own  judges,  every  body  knows  that  the  liberty 
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and  character  and  independence  of  all  are  as  safe  in  the  hands  of  Jour 
judges,  as  if  they  were  appointed  officers  for  life. 

Let  me,  sir,  call  the  attention  of  the  Convention,  to  anothei  subject 
matter  connected  with  our  own  judiciary,  of  a  character  a  little  amphibi- 
ous, because  it  comprehends  the  executive  as  well  as  the  judicial  branch. 
In  the  states  of  Pennsylvania,  New  York  and  Massachusetts,  commis- 
sioners have  been  appointed,  wisely,  as  I  conceive,  to  revise  and  digest 
the  laws  of  each  state.  And,  eminent  and  distinguished  lawyers  were 
chosen  to  perform  the  arduous  work  on  behalf  of  this  Commonwealth. 
I  speak  every  thing  under  correction.  These  gentleman  have  been  ap- 
pointed annually  ;  whether  they  were  put  in  by  name  in  the  act  of  as- 
sembly, or  were  appointed  by  the  Governoi,  I  cannot  say.  It  is  imma- 
terial, however,  so  far  as  my  argument  is  concerned.  In  every  instance^^ 
to  the  best  of  my  knowledge,  and  I  can  speak  for  New  York  and  Penn- 
sylvania, especially — the  best  legal  talent  and  experience,  without  refer- 
ence to  party,  have  been  selected  to  prosecute  the  undertaking.  The  late 
Mr.  Rawle,  a  man  of  most  excellent  character,  Mr.  Martin,  Mr.  President 

Jones,  of  this  state ;  Mr. ,  Mr.  Butler,  and  I  think  Chancellor 

Kent,  composed  a  part  of  the  commission.     These  bugbears,  which  are 
so  often  held  up  to  frighten  us,  are  after  all  but  bugbeais.     There  is  not 
that  reason  to  doubt  the  success  of  the  experiment,  that  I  acknowledge 
we  are  about  to  make,  as  some  may  imagine.     Next,  as  to  the  salaries  of 
the  judges  ;    Let  me  say  a  word  to  ray  friend  from  Northampton,  (Mr. 
Porter)  who  has  proposed  to  reduce  the  salary  of  the  chief  justice  $200 
per  annum.     I  never  would  have  reduced  it  $200.     The  salaries  were 
reduced  shortly  after  the  government  went  into  operation,  and  they  had 
not  been  increased  since.     An  addition  has  been  made  to  their  travelling 
expenses,  and  that  is  all.     There  is  now  a  form  on  our  tables,  proposing 
to  make  the  salary  and  per  diem  allowance  of  the  judges  $2400.    I  have 
more  faith  in  the  system  than  the  tenure,  and  I  do  think  that  an  adequate 
salary  should  be  allowed  to  every  judge.     I  agree,  too,  that  some  organic 
change  is  required.     Four  thousand  dollars  1  named  in  my  system,  and 
on  which  I  was  desirous  of  taking  a  vote  before  we  adjourned  at  the  last 
session.    The  delegate  from  Beaver,  (Mr.  Dickey)  seemed  to  think  it  an 
extravagant  sum,  although  I  proposed  to  add  but  two  or  three  hundred 
dollars  to  their  salaries,  while  my  friend  from  Northampton,  (Mr.  Porter) 
in  a  spirit  of  tyrannical  reform,  I  cannot  tolerate,  talked  of  reducing  the 
salaries  one,  two,  or  three  hundred  dollars. 

Mr.  Porter  :  I  beg  to  correct  the  gentleman.  I  was  not  for  reducing 
the  salaries  of  any  of  the  judges,  but  for  prohibiting  the  Legislature  from 
cutting  them  down  below  a  certain  sum.  They  propose  to  cut  down  the 
per  diem  allowance,  while  I  propose  not  to  reduce. 

Mr.  Inobrsoll  :  Still  my  argument  is  not  answered.  He  fixes  it  at 
two  hundred  dollars  below  what  it  is  now. 

Mr.  Porter  :  It  should  not  be  less  than  that. 

Mr.  Ingersoll  :  Perhaps,  then,  we  are  disputing  without  a  difference* 
I  am  for  adding  to  the  per  diem.  With  regard  to  the  subject  of  salaries, 
I  have  a  word  or  two  to  say.  We  are  a  great  deal  indebted — we  owe  a 
debt  that  we  can  never  repay,  to  our  English  friends.  And,  what  we  owe 
to  Milton's  magnificent  poetry ,  which  I  have  always  regarded  as  infinitely 
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less  valuable  than  tlie  great  republican  principles  which  are  breathed 
throughout  his  prose ;  what  we  owe  to  Shakspe are's  extraordinary  genius  ; 
what  we  owe  to  Bacon's  learning;  what  we  owe  to  Locke's  philosophy — 
is  as  nothing  to  what  we  owe  to  the  profound  legal  learning  of  Coke,  of 
Hale*  of  Littleton,  and  many  others,  who  laid  the  foundations  of  our  law, 
and  fixed  the  value  of  titles.  This  is  an  inheritance  which  we  never  can 
repay.  And,  sir,  suffer  me  to  say,  that  these  monuments  were  founded 
by  men  who  were  very  differently  situated  from  ourselves — who  were 
sabject  to  the  caprices  of  an  arbitrary  monarch — who  were  liable  to  the 
caprices  of  a  Plantagenet  king,  who  knew  nothing,  and  cared  less,  about 
personal  liberty — men,  who  were  liable,  like  Hale,  to  be  the  mere  tenant 
at  will  one  day  of  a  hypocrite,  whatever  the  historian  Hume  may  say  to 
the  contrary,  of  Charles  I.  Men  were  liable  to  his  caprice,  though  per- 
haps they  had  been  his  idolitors,  and  still  were  obliged  to  bear  allegiance 
to  him.  These  men,  sir,  were  compelled  to  swear  allegiance  to  that  de- 
mocrat, as  he  was  called,  Oliver  Cromwell,  in  whose  hands  was  the  pro- 
perty and  the  liberty  of  the  people ;  and  these  judges  held  their  offices 
subject  to  his  will.  Sir,  I  have  made  it  my  business  to  look  into  the  sala- 
ries of  the  judges  in  England.  I  think  that  no  one  who  looks  into  the 
subject,  and  into  the  manner  in  which  the  law  was,  and  has  been  admin- 
istered, down  to  a  very  late  period,  but  what  will  be  convinced  that  it  was 
fotmerly  better  administered  than  at  present,  and  that  the  salaries  were 
then  very  small.  It  is,  sir,  only  within  a  few  years  past,  that  they  have 
become  so  large — as  late  as  the  days  of  Holt.  Ay,  even  later  than  his 
time.    Pope,  in  those  days,  said  of  two  distinguished  judges  : 

"  As  Willmot  wise,  and  as  old  Foster  just." 

As  late  as  those  days,  Blackstone,  Willmot,  and  all  the  other  judges 
administered  justice  for  very  small  salaries.  It  was  not  until  the  days  of 
Eldon,  that  salaries  were  raised.  And,  in  this  country,  poor  as  a  judge 
generally  is,  I  cannot  support  any  idea  that  a  judge  should  not  be  put 
beyond  the  caprices  of  the  legislature.  I  could  name,  sir,  an  individual, 
the  non-appointment  of  whom  to  the  chief  justiceship  of  this  state,  is  the 
great  cause  of  our  being  assembled  here.  Sir,  I  have  stated  this  fact  out 
of  doors,  and  I  will  not  he  deterred  from  repeating  it  on  this  floor.  I 
know  the  name  of  the  individual  who  was  the  proximate  cause  of  bringing. 
about  this  Convention,  I  would  vouch  for  it,  that  the  individual  to  whom 
I  have  alluded,  would,  with  pleasure,  take  upon  himself  tn  discharge  all 
the  duties  belonging  to  the  office  of  chief  justice,  and  would  perform  them 
with  honor  to  himself,  and  benefit  to  the  community,  and  that,  too,  with- 
out receiving  a  cent  of  compensation.  Sir,  I  could  name  one  or  two  more 
men,  who  would  as  gladly  bid  for  the  chief  justiceship,  as  Washington 
did  for  the  command  of  the  army,  and  who  would  be  proud  of,  and  feel 
honored  by,  performing  the  duties  of  that  important  and  dignified  sta- 
tion. 

Finally,  in  this  review  of  the  question  of  tenure,  as  it  connects  itself 
with  the  independence  of  the  judiciary  and  the  salary  of  officers.  I  come 
now  to  the  justices  of  the  peace.  The  chairman  of  the  committee  on  the 
judiciary  committee,  has  taken  more  pains  than  it  appears  to  me  it  was 
necessary  for  him  to  do,  to  discriminate  between  these  and  the  other 
members  of  the  judiciary.  The  facts  are  enough  for  me,  whatever  the 
opinion  of  the  committee  might  have  been,  and  they  are  to  be  decided  by 
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a  vote  of  this  committee,  which  is  irresistible,  I  suppose.  I  shall  vote  in 
the  minority.  I,  sir,  shall  be  purely  democratic,  and  I  shall  probably  be 
overruled  by  a  majority  of  60  to  20.  It  is  in  vain  to  deny  the  fact,  that 
that  portion  of  the  judiciary  comes  more  home  to  the  bosom  of  men, 
firhich  proposes  to  make  the  judges  eligible  for  short  terms  and  low  aala- 
lies,  instead  of  being  appointed  during  good  behaviour.  Has  your  atten- 
tion been  called  to  the  paper  from  the  secretary  of  the  commonwealth, 
setting  forth  the  amount  of  the  fees  received  by  the  justices  of  the  peace! 
It  appears  that  the  fees  amount  to  $167,300  per  annum.  We  may  take 
it  at  $170,000,  as  the  cost  of  administering  this  little  justice.  This,  sir, 
is  a  standard  by  which  to  judge  of  the  immense  importance  of  the  subject. 

The  militia  system,  as  we  are  told,  costs*us  $ a  year.    Here,  then, 

is  a  part  only  of  the  administration  of  justice,  costing  us  $170,000.     Are 
these  justices  liable  to  the  influences  to  which  it  is  said  they  are?     Is 
there  any  tavern  influence,  or  town  influence,  or  malign  influence  that 
can  reach  them  ?     Are  they  not  more  accessible  than  those  who  receive 
higher  salaries  ?     There  can  be  no  doubt  of  it.     But,  sir,  does  my  friend 
from  Northampton,  (Mr.  Porter)  protect  his  unlearned  judiciary — protect 
the  multitudinous  number  of  justices  of  the  peace  that  we  have?     The 
gentleman  has  referred  to  the  fact  of  twenty  justices  of  the  peace  having 
been  seen  sitting  together  on  the  bench,  at  one  lime,  in  the  state  of  New 
Jersey.     I  will  refer  the  gentleman  to  Griffith's  Law  Register,  for  a  just 
culogium  on  that  system.  I  will  recall  to  the  gentleman's  recollection,  the 
fact,  that  President  Monroe  was  re-elected  with  one  dissenting  vote  only ; 
and  that  after  he  retired  fiom  office,  he  became  a  justice  of  the  peace, 
and  was  to  be  seen  daily  setting  on  the  bench,  where  he  would  administer 
justice  cheaply,  and  was  justly  admired.     I  will  refer  the  gentleman  from 
Northampton,  and  the  committee  at  large,  to  one  of  the  first  vetoes  of 
Governor  M'Kean  on  this  system.      The  misfortune,  sir,   is,  that  an 
attempt  is  now  being  made,  in  this  country,  to  get  up  a  middle  class,  or 
what  is  called  in  Europe,  a  shopocracy  — in  England,  shopkeepers,  a 
piovision  we  do  not  require.     In  that  admirable  veto  of  Governor  M'Kean, 
my  friend  from  Northampton  will  find  an  excellent  argument  against 
the  present  system.     It  was  on  that  argument  I  predicate  my  plan,  which 
I  subniiitt'd  a  few  weeks  ago,  and  on  which  I  shall  ask  a  vole  at  the  pro- 
per time. 

If  much  of  the  business  that  is  now  done  by  the  inferior  magistracy, 
were  done  by  the  superior,  the  administraiion  of  justice  would  be 
more  harmonious.  What,  sir,  has  covered  your  state  with  so  many 
presidents  ?  AVas  it  done  for  the  pcoj)le  ?  No,  not  at  all,  it  was  done 
for  the  lawyers.  Sir,  I  will  answer  for  it,  without  looking  at  the  record, 
that  it  was  intioduced  for  the  benefit  of  the  bar;  to  make  judges  who 
would  be  convenient  for  the  lawyers,  and,  under  the  plea  and  pretext  of 
bringing  justice  to  every  man's  door — to  every  lawyer's  neighborhood. 
This  tendency  to  bolittlement  is  termed  a  great  evil.  Let  us  have  a  dig- 
nified, well  selected,  and  at  the  same  time,  well  paid  supervisory  magis- 
tracy. Bnt,  with  respect  to  these  middle  men,  I  believe  the  framersof 
the  Constitution  were  to  be  deprecated  for  introducing  them.  I  am  very 
much  mistaken  if  James  Wilson,  (whose  name  is  the  first  appended  to  the 
Constitution  of  1790,)  and  Thomas  M'Kean,  were  now  alive,  they  would 
not  lead  here — if  they  would  not  lead  us  back  to  what  they  desired-^o  a  ■ 
better  and  more  popular  system.     I  would  not  speak,  sir,  with  disparage- 
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men!  of  any  member  of  the  profession  on  the  bench,  or  at  the  bar.  I 
have  no  wish  but  for  their  honor  and  their  advancement,  and  their  being 
put  forward.  But,  I  believe  that  they,  and  all  of  us  have  sulFered  by  the 
present  system.  I  believe,  sir,  that  if  the  Convention,  under  any  com- 
bination of  circumstances,  should  adjourn  without  remedying  the  existing 
evO,  relief  will  be  obtained  by  means  less  advantageous.  There  will  be 
an  amendatory  clause  incorporated  in  the  Constitution,  therefore,  what- 
ever we  may  do,  cannot  be  very  injurious  or  perniciou?.  It  cannot  last 
80  long  as  to  operate  upon,  and  overturn  the  Commonwealth.  And,  I  do 
assure  you,  sir,  that  one  of  the  fond  fancies  I  have,  was  the  placing  at  the 
head  of  the  judiciary,  one  of  the  individuals  to  whom  I  alluded,  who  I 
thought  might  repair  the  broken  foundations  of  the  Constitution — who 
might  restore  that  reverence  for  it  which  the  people  once  entertained— 
who  might  bring  us  back  to  that  state  of  things  which  once  did  exist,  and 
which  1  am  free  to  acknowledge,  is  not  as  bad  now  as  it  was  a  few  years 
ago.  Why  ?  Because  the  very  indication — the  very  approximation  of 
this  cometp— of  this  Convention  to  the  judiciary  has  had  a  purifying  effect. 
And,  sir,  the  argument  in  that  respect  is  profitable,  as  it  goes  to  shew  that 
if  you  will  place  the  judges  within  the  verge  of  responsibility,  such  an 
arrangement  will  be  perfectly  satisfactory  to  the  people.  With  regard  to 
the  subject  of  salaries,  I  must  say  one  word  more,  in  conclusion.  As  to 
the  case  of  Judge  Drake,  I  declare  that  I  never  heard  of  it  before.  I  know 
nothing  in  regard  to  him.  I  don't  wish  to  speak  disrespectfully — but  I 
know  nothing  of  his  case.  If  the  operation  of  a  great  constitutional  pro- 
vision drives  a  judge  from  office,  what  objection  can  we  offer  to  it  ?  Do 
we,  sir,  sit  here  to  give  alms  ?  I  believe  with  Mr.  Madison,  that  the 
people  of  this  country  are  not  to  be  frightened  into  the  English  pension 
system  at  present.  Mr.  Lowndes  said  that  the  pension  system,  as  adopted 
in  England,  would  prevent  improper  persons  from  obtaining  pensions. 
There  is  not  the  same  danger  of  abuse  there  as  in  this  country.  I,  how- 
ever, do  MOt  expect  to  see  the  day  when  the  system  will  be  tolerated  ; 
nor  do  I  think  that  my  great  grand  children  will.  I  agree  with  Mr.  Madi- 
son, that  there  is  not  so  much  danger  in  the  English  pension  system,  as 
in  our  own.     But,  how  can  we  help  it? 

What  is  the  fact  in  regard  to  Chancellor  Kent?  He  had  made,  since 
he  left  his  office,  as  he  told  me  himself, — and  I  hope  I  trespass  upon  no 
propriety  in  mentioning  it, — twice  or  three  times  as  much  as  the  amount 
of  his  yearly  salary  as  a  judL^e.  A  life  tenure,  is  calculated  to  make  the 
best  man — even  such  a  man  as  Chancellor  Kent — a  lazy  fellow.  But  a 
man  with  health  and  industry  combined,  will  be  constantly  improving 
his  faculties,  and  cannot  be  destroyed.  If  he  is  removed  from  the 
bench,  he  will  only  be  removed,  like  Chancellor  Kent,  to  a  sphere  of 
higher  and  more  extensive  usefulness. 

With  respect  to  the  New  Jersey  case,  it  has  been  well  met  by  the  gen- 
tleman from  Luzerne,  (Mr,  Woodward.)  I  know  Judge  Ewing  well — 
and  was  at  college  with  him — though  he  was  in  the  class  before  me— I 
regard  the  case  with  which  his  name  has  been  connected,  as  one  of  those 
spasmodic  cases  which  cannot  be  anticipated  or  guarded  against.  We 
know,  from  what  we  witnessed  here,  the  other  day,  when  a  dispute  arose 
about  a  matter  of  convenience,  that  this  sort  of  feeling  cannot  be  reasoned 
with  nor  dealt  with.     I  exerted  myself  then  to  gratify  all  parties,  but 
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they  could  not  be  gratified,  and  would  not  be  gratified.  The  Jersey- 
case  was  associated  with  a  sort  of  feeling :  I  do  not  know  how  to  de- 
scribe it — it  is  like  the  German  fVanswerduleine,  which  I  was  reading 
something  of  in  a  periodical  yesterday,  a  thing  which  nobody  under- 
stands, and  which  you  cannot  deal  with. 

A  few  words  as  to  the  federal  judiciary,  and  its  influence.  When 
that  system  was  formed,  the  same  spirit  of  federalism  prevailed — a  spirit 
of  apprehension  of  the  people,  wliich  appeared  at  the  outset  of  our 
government — the  spirit  displayed  in  Montesquieu,  and  which  regarded 
democracy  as  too  dangerous  a  devil  to  let  loose  in  society — the  spirit 
which  I  attribute  to  Blackstone,  and  to  those  whom  I  harmlessly  dis- 
criminated as  his  apprentices — this  was  the  prevailing  spirit  of  the  time. 

The  distinction  between  the  federal  and  the  state  Constitution,  is  very 
broad.  The  federal  government  emanated  from  the  states,  and  not,  as 
Mr.  AVebster  and  Judge  Story  supposed,  from  the  people.  The  book  of 
Judge  Baldwin,  to  which  1  have  before  referred,  shows  that  the  federal 
government  was  created  by  the  states.  It  is  a  stale  and  not  a  popular  emana- 
tion ;  and  between  the  federal  and  the  state  judiciary  there  is  all  the  differ- 
ence in  the  world.  The  federal  judiciary  is  something  like  that  created  in 
one  of  the  European  governments  for  trying  pirates  ;  it  is  for  high  fed- 
eral purposes  ;  for  trying  ambassadors  ;  state  controversies ;  and  questions 
arising  under  the  laws  and  treaties  of  the  federal  government.  It  is  the 
tribunal  in  tlie  last  resort  for  trying  constitutional  questions — though  this 
is  a  matter  disputed  and  doubted  by  some.  It  was  denied  by  Thomas 
JefTerson, — and  John  C.  Calhoun  will  probably  deny  it, — ^but  Mr.  Madi- 
son asserts  it. 

To  whom  are  the  federal  judges  responsible  ?  Not  to  the  people,  but 
to  the  states  :  to  the  senate,  which  represents  the  states.  How  can  the 
Constitution,  which  establishes  this  court,  be  amended  ?  Through  the 
states.  The  judges  are  not  responsible  immediately  to  the  people  as 
they  arc.  But,  perhaps,  they  are  still  finally  responsible  immediately  to 
the  people.  Suppose  the  house  of  representatives  should  refuse  to  put 
in  the  appropriation  bills  any  provision  for  the  payment  of  the  salary  of 
the  judges.  Who  Would  compel  them  to  do  it?  How  could  it  be  pre- 
vented ?  So,  indirectly,  they  were  as  much  in  the  control  of  the  people, 
as  it  was  proposed,  by  the  amendment,  to  make  them  here. 

But,  in  regard  to  the  supreme  court  of  the  United  States,  I  am  com- 
pelled here  to  remark,  that  never  did  a  system  work  worse  than  that.  If, 
as  it  was  supposed  by  Mr.  Madison,  in  whom  I  have  a  deep  rooted  faith, 
the  federal  judiciary  was  organized  for  the  purpose  of  settling  state 
controversies,  and  adjusting  great  constitutional  questions,  it  has  been  a 
signal  failure.  It  is  made  plain  by  Judge  Baldwin, — in  the  work  to 
which  I  before  alluded, — that,  in  the  whole  history  of  popular  and  exec- 
utive changes,  and  in  controversies  of  opinion,  there  is  nothing  like  the 
confusion  and  contradiction  in  which  the  supreme  court  have  involved 
themselves  by  their  decisions.  It  is  now  impossible  to  say  what  is  the 
law  of  the  land  on  any  one  of  the  great  subjects  which  have  been  re- 
ferred to  the  decision  of  that  tribunal.  Judge  Baldwin  shows  that»  from 
their  decision,  it  is  extremely  difircult  to  ascertain  what  is  the  law  of  the 
land  in  regard  to  mere  matters  of  meum  and  tuum.  Suffer  me  to  say, 
then,  that  this  system,  too,  as  far  as  it  goes,  is  a  failure.     Certain  it  is,^ 
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this  sapreme  court  of  the  United  States  has  had  to  start  afresh.  Judge 
Baldwin  mentions,  as  a  proof  of  this,  that  last  year  he  was  in  a  majority 
of  the  court  upon  a  question,  as  to  which,  a  few  years  ago,  he  strove 
alone  in  the  minority.  They  have  now  started  afresh,  and  must  begin 
by  disentangling  themselves  from  their  former  decisions.  This  furnished 
another  evidence  that  the  good  sense  of  mankind  is  superior  to  that  of 
individual  wisdom,  however  well  and  elaborately  instructed  and  culti- 
vated. 

Sir,  our  judiciary  experiment  has  failed;  and  that  is  the  postulate  with 
'which  I  set  out.  Now,  granting  even  that  all  the  apprehensions  felt  in 
^  regard  to  the  proposed  change,  should  be  verified,  what  harm  can  be 
done  by  trying  it.  If  it  is  found  to  be  no  remedy  for  existing  faults  in 
our  system,  why,  then,  all  we  shall  have  to  do,  will  be,  through  the  pro- 
vision for  future  amendments,  to  go  back  again  to  the  old  system.  Whatever 
may  be  said  of  my  views  in  regard  to  the  present  judiciary  system, 
either  in  the  house  or  out  of  it,  it  does  appear  to  me  that  the  facts  which 
I  haye  adduced,  cannot  be  destroyed,  and  that  my  inferences  cannot  be 
impugned.  We  have  seen  what  a  vicious  judiciary  can  do ; — I  do  not 
mean  vicious  personally,  I  mean  vicious  in  system.  Do  you  believe 
that  in  any  party  excitement,  the  people  would  conduct  themselves  as 
boldly  as  the  judiciary  have  on  some  occasions  ?  Do  you  believe 
that  even  in  times  of  popular  commotion,  you  would  get  the  vote  of  a 
mob  to  commit  a  Quaker  to  prison  for  not  taking  off  his  hat ;  to  strike 
half  a  dozen  attornies  from  the  roll,  and  deprive  their  families  of  the 
means  of  subsistence  ;  to  throw  two  respectable  lawyers  into  prison,  and 
keep  them  there  a  fortnight,  for  want  of  respect  ?  We  have  heard  of 
Baltimore  mobs,  of  Lynch  law,  of  flour  rioters,  and  convent  burners  at 
the  east ;  but  these  are  spasmodic  cases  which  will  occur  among  the  peo- 
ple, and  cases  to  which  the  judiciary  ought  not  to  be  subject.  Do  you 
believe  that,  if  the  judges  were  appointed,  as  the  reputed  father  of  the 
Convention  was  supposed,  by  the  gentleman,  to  propose, — annually, — 
and  for  which  suggestion,  he  rebuked  the  gentleman  from  Beaver  with  so 
much  asperity, — meaning,  I  suppose,  that  he  was  in  favor  of  appointing 
the  judges  monthly,  or  every  morning, — do  you  believe,  I  ask,  that  even 
in  that  case,  the  judges  would  do  such  things  ?  One  circumstance  more, 
lean  mention,  as  a  fact,  that  a  bishop  of  the  church  was  committed  to 
prison  for  some  fault.  Would  you  think  such  things  possible  even  from 
a  mob  ? 

If  the  people  are  so  much  to  be  feared, — ^let  us  refer  to  Mr.  Dallas' 
letter  for  greater  power, — let  us  resolve  ourselves  into  something  stronger, 
— ^let  us  declare  that  the  judges  shall  hold  their  offices  for  any  term  not 
exceeding  a  hundred  years — or  let  us  propose  a  dictation,  if,  as  was  for- 
merly supposed  by  some  politicians,  the  people  are  really  incapable  of 
self-government,  and  their  own  worst  enemies.  But  these  sentiments,  in 
regard  to  the  people,  are  now  seldom  heard.  The  mild  workings  of  our 
system  have  dispelled  these  fears  ;  and  it  is  found  that  the  farther  it  goes^ 
the  better  it  works. 

As  to  the  petition  presented  by  the  gentleman  from  Fayette,  the  other 
morning,  it  appeared  to  him  to  contain  very  judicious  views,  couched  in 
temperate  language.  If  the  day  has  come  when  the  right  of  petition 
shall  be  called  in  question, — ^if  the  day  has  come,  when  the  people  can* 
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not  meet  and  discuss  their  affairs,  suggest  remedies  for  the  defects  in  their 
institutions,  and  ask  a  redress  of  grievances,  without  having  their  pro- 
ceedings treated  with  contumely — I  do  not  intend  to  say,  that  this  was 
the  intention  of  the  remarks  made  on  that  paper,  hut  it  was  their  tenden- 
cy— if,  I  say,  the  people  are  so  much  to  be  dreaded,  let  us  muzzle  them 
at  once — let  us  submit  to  them  some  high-toned,  some  strong  measares, 
and,  if  they  see  fit  to  adopt  them,  so  be  it. 

One  argument  of  the  chairman  of  the  judiciary  committee  struck  me 
very  forcibly,  at  the  time  it  was  advanced ;  and,  upon  farther  reflection, 
seems  entitled  to  some  weight.  The  argument  I  refer  to  is,  that  the  ter- 
mination of  so  many  offices  at  or  near  the  same  time,  and  so  often,  will 
greatly  aggravate  and  magnify  the  patronage  and  influence  of  the  execu- 
tive, which  it  was  the  prevailing  and  anxious  wish,  both  of  the  people 
and  the  Convention,  to  restrict  and  lessen.  This  objection  made  a  deep 
impression  on  my  mind  at  the  time  when  it  was  urged,  and  it  still 
remains  there  for  consideration.  I  feel  it  to  be  a  serious  difficulty  in  the 
way,  and  it  may  regulate  my  vote  on  the  question ;  but  I  should  be  y^rj 
sorry  if  such  a  difficulty  were  to  have  the  effect  upon  me  and  otheis  to 
turn  us  aside  from  our  object.  I  must,  however,  with  deference,  say  that 
it  has  more  weight  in  it  than  all  the  other  arguments  against  the  amend- 
ment which  have  been  presented  to  us, 

Mr.  Chairman,  no  one  w^ho  hears  me,  is  as  sensible  as  I  am,  of  the 
important  view  which  I  have  taken  of  this  great  subject.  Precipitated 
into  the  debate,  1  have  given  my  views  crudely  and  imperfectly, — hot 
they  have,  I  assure  you,  the  benefit  of  sincerity ;  and,  in  all  sincerity,  I 
wish  to  say  one  word  as  to  the  consequences  of  this  vote.  Who  is  in  the 
majority  and  who  in  the  minority,  I  cannot  tell,  and  no  one,  perhaps, 
knows ;  for  no  one  could  have  anticipated  the  result  of  the  vote  taken 
the  other  day  on  the  proposition  of  the  gentleman  from  Beaver.  We 
talk  of  the  uncertainty  of  law,  and  of  the  uncertainty  of  what  God  has 
pleased  to  make  the  most  uncertain  of  all  the  other  sciences, — gOT- 
emment, — but  th^  vote  the  other  day  shows  also,  that  legislation  is 
equally  uncertain.  We  do  not  know  how  the  majority  will  go ;  bat  we 
know  this :  that  the  majority  on  this  question  will  take  upon  themselvei 
a  serious  responsibility.  This  majority,  however  composed,  will  be 
responsible  to  the  people,  and  responsible  to  posterity  for  the  result  of  this 
proceeding.  I  don't  know  that  I  would  not  prefer  a  safe  place  in  the 
minority  to  taking  upon  myself  any  share  of  that  heavy  responsiblity, 
which  must  fall  upon  the  majority  ;  and  1  am  not  sure  that,  after  reconl- 
ing  my  sentiments,  I  may  retire  into  the  minority,  and  leave  the  respon- 
sibility in  other  hands.  What  I  have  said  on  the  subject,  has  been  said 
in  sincerity.  I  know  that,  like  other  men,  I  am  liable  to  the  influence 
of  prejudice,  of  passion,  and  of  party,  but  I  have  endeavored  to  divest 
myself  of  it  in  considering  this  question.  I  shall  continue  to  take  an 
independent  and  sincere  course  in  regard  to  it,  not  doubting  that  any 
amendments  we  may  propose,  will  be  less  complained  of  by  the  people, 
than  our  present  system. 

With  perfect  respect,  I  beg  leave  again  to  admonish  this  Convention 
of  the  deep  responsibility  they  are  under  to  their  constituents ;  and  that» 
as  they  do  well  or  ill  here,  so  they  will  be  regarded  by  the  people,  and 
rewarded  by  posterity.     I  am  aware  that  we  can  do  no  permanent  harm; 
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but  I  call  on  those  of  the  minority,  who  are  disposed  to  do  right,  to  rally, 
and  constitute  themselves  into  a  majority.  I  have  no  faith  in  tactics. 
They  may  serve  to  defeat  or  carry  a  measure ;  but  depend  upon  it,  that 
the  stupid  Germans,  and  the  wild  Irish,  who,  with  an  admixture  of  na- 
tive Americans,  form  the  population  of  Pennsylvania,  have  sense  and 
shrewdness  enough  to  see  through  the  tactics  of  the  greatest  party  man- 
ager in  the  world ;  and  if  this  body  be  broken  up  and  go  home,  without 
accomplishing  the  purposes  for  which  they  were  assembled,  they  will  go 
home  despicable  and  despised.  Let  us  give  an  honest  and  independent 
vote  on  the  subjects  before  us,  and  leave  the  result  to  the  people. 

Before  I  sit  down,  I  will  submit  the  following  amendment:  ^to  strike 
out  all  after  the  word  *•  him,"  in  the  fourth  line  which  will  make  the  par- 
agraph read  as  follows,  viz  : 

••The  judges  of  the  supreme  court,  of  the  several  courts  of  common 
pleas,  and  of  such  other  courts  of  record  as  are  or  shall  be  established 
by  law,  shall  be  nominated  by  the  Governor,  and  by  and  with  the  con- 
sent of  the  senate,  appointed  and  commissioned  by  him.  They  shall  hold 
their  offices  during  good  behaviour,  but  the  Governor  may  remove  any 
judge,  upon  the  address  of  the  representatives  of  the  people,  by  vote  of 
the  general  assembly." 

The  Chair  pronounced  the  motion  to  be  out  of  order,  at  present. 

Mr.  Chambers,  of  Franklin,  rose  and  said  :  Without  regard  (o  the 
question  immediately  before  the  chair  and  the  committee,  I  shall  con- 
sider the  great  question  of  the  judicial  tenure  as  now  presented  to  the 
committee  for  their  consideration.  That  question  arises  on  the  report 
submitted  by  the  standing  committee  on  the  fifth  article,  with  the  several 
amendments  offered  to  it.  As  one  of  the  committee  to  which  was 
referred  the  fifth  article  of  the  Constitution,  I  have  given  the  subject  my 
best  attention,  and  I  united  with  the  majority  in  favor  of  the  report  on  the 
table.  That  report  is  in  favor  of  retaining  the  present  judiciary  tenure ; 
and  I  must  say,  that  I  have  heard  nothing,  since  it  was  agreed  to,  to 
induce  me  to  change  the  opinions  which  it  goes  to  sustain.  I  now  ask,  as 
one  of  the  committee, — and  as  one  who  has  trespassed  but  little  upon  the 
time  of  this  body, — to  be  permitted  to  offer  a  few  remarks  in  explanation 
of  the  facts  and  principles  which  induced  me  to  form  and  entertain  those 
opinions. 

I  do  not  expect  to  be  able  to  entertain  or  instruct  this  highly  en- 
lightened and  respectable  body ;  but  I  shall  confine  myself  to  a  plain 
statement  of  my  views.  Let  us  see,  in  the  first  place,  where  we  agree. 
It  is  conceded  on  both  sides  of  the  house,  as  an  acknowledged  and  well 
established  principle,  that  the  powers  of  government,  under  the  existing 
Constitution,  are  divided  into  three  branches;  the  executive,  the  legisla- 
tive, and  the  judicial.  This  division  of  power,  is  an  improvement  of 
modem  times,  in  the  science  of  government,  not  now  to  be  contradicted 
or  called  in  question :  it  is  one  that  is  deemed  not  only  desirable  for 
a  free  government,  but  so  essential,  that  the  gentleman  from  Phila- 
delphia county,  (Mr.  Ingersoll)  earnestly  urged  us  to  place  the  principle 
on  the  frontispiece  of  the  Constitution,  in  order  that  it  might  be  more 
deeply  and  permanently  impressed  upon  the  minds  of  every  officer 
whose  constitutional  duty  it  is  to  make,  or  to  execute  the  laws,  or  to 
administer  justice  according  to  the  laws.    Connected  with  this,  there  is 
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another  principle : — that  it  is  essential  to  the  pTOsperity  of  a  government 
that  the  judiciary  shall  be  independent.  We  only  differ,  sir,  as  to  the 
manner  of  making  that  department  independent,  consistently  with  a  dae 
and  proper  share  of  responsibility.  I,  and  those  who  agree  in  sentiment 
with  me,  believe  that  the  tenure  of  good  behaviour  is  essential  to  the  in- 
dependence of  the  judiciary ;  but  it  is  objected  to  this  tenure,  that  while 
it  gives  independence  to  that  department,  it  places  it  beyond  the  control 
of  the  people,  or  the  representatives  of  the  people,  and  makes  it  irrespon- 
sible. It  is  objected  that,  under  the  existing  Constitution,  our  judiciary 
is  iadependent  of  the  people.  This  we  deny.  They  are  responsible  to 
the  representatives  of  the  people  ;  they  are  amenable  to  them,  and  we 
know  of  no  other  mode  in  which  they  can  or  ought  to  be  held  responsi- 
ble. They  should  not  be  held  responsible  to  any  other  power  than  the 
representatives  of  the  people.  You  do  not,  in  the  proposed  amendment, 
attempt  to  biing  them  down  directly  to  the  people.  How  are  they  now 
amenable  ?  They  were  appointed  during  good  behaviour ;  but  they  are 
liable  to  be  arraigned,  tried,  condemned,  dismissed,  and  rendered  incapa* 
ble  of  holding  office  ever  after, — and  the  tribunal,  to  which  they  are  thus 
amenable,  is  the  legislature,  the  representatives  of  the  people.  Is  not 
here  then  a  direct  and  adequate  responsibility  ?  They  are  responsible 
directly  to  the  representatives  of  the  people,  who  are  both  their  accusers 
and  their  judges. 

Their  responsibility  does  not  end  even  here.  They  are  liable  to  be 
removed  for  other  causes,  than  crimes  and  misdemeanors,  on  the  address 
of  the  two  branches  of  the  legislature.  There  may  be  deficiencies  in  i 
judge,  which  will,  without  affecting  his  judicial  or  moral  character,  ren- 
der him  incompetent  and  unfit  for  the  discharge  of  his  duties ;  and,  in 
those  cases,  he  may  be  removed  on  the  address  of  the  legislature. 

Then  we  have,  in  this  Constitution,  judicial  responsibility  to  a  suffi- 
cient extent,  if  the  representatives  of  the  people  are  faithful  to  their  trust, 
and  faithfully  discharge  their  duty.  But  we  are  told,  that  the  remedy  by 
impeachment  has  failed, — that  it  is  not  an  efficient  remedy — that  it  is  a 
mere  mockery  of  responsibility.  I  am  not  willing  to  admit  the  fact.  But 
if  it  is  so,  whose  fault  is  it  ?  It  is  the  fault  of  the  people's  representa- 
tives, whoftil  in  the  execution  of  their  duty.  This  is  not  an  objection, 
then,  to  the  Constitution,  but  to  their  representatives,  and  the  people 
themselves.  It  is  for  the  people  to  choose,  for  their  representatives, 
those  who  arc  qualified  by  their  integrity  and  ability  to  discharge  the 
trust  reposed  in  them  :  and,  as  we  contend,  they  have  been  chosen  in 
regard  to  such  qualifications. 

It  is  said  tliat,  under  this  provision,  your  judges  have  been  com- 
plained of,  and  have  not  been  removed.  If,  sir,  there  is  any  foundation 
for  this  cli:irgc — if  the  representatives  of  the  people  have  failed  to 
discharge  their  trust — this  is  not  to  be  imputed  as  a  reproach  to  your 
Constitution,  and  it  cannot,  on  that  account,  be  said  that*your  judiciary 
system  is  a  failure. 

It  is  said  that  under  this  power  your  judges  have  been  complained  of 
and  have  not  been  removed.  Why  sir,  if  there  be  any  ihintr  in  this 
charge,  the  representatives  of  the  people  have  failed  to  perform  their 
trust.  Then  he  would  say,  that  this  would  not  only  be  charging  the 
representatives  of  the  people  with  failing  in  the  performance  of  their  du- 
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ties,  but  would  be  imputing  a  failure  to  our  republican  government.     In 
this  extended  Commonwealth,  the  people  can  act  in  no  other  way,  than 
ihroagh  their  representatives.     There  is  no  other  mode  of  administering 
a  republican  government,  than  by   comittlng  certain  trusts  and  powers 
to  the  representatives  of  the  people,  and  it  is  in  vain   to  say  that  our 
representatives  cannot  be  trusted,  without  surrendering  up  our  republican 
system.     What  is  the  evidence  of  the  sweeping  charge  that  is  preferred, 
not  against  the  constitution,  because  it  is  not  an  error  in  the  constitution, 
if  it  be  so,  that  our  judges  have  been  charged  with  crimes  and  have  been 
guilty  of  crimes,  and  have  not  been  removed  by  those  who  had  the  power 
to  doit.     It  is  said  thai  in  this  Commonwealth,  during  its  history,  which 
has  been  but  little  short  of  fifty  years,  there  have  been  many  complaints 
against  judges,  many  have  been  impeached  and  that  but  some  two,  have 
been  removed.     We  have  had  charges  preferred  against  some  five  or  six 
or  perhaps  more  of  our  judges,  but  not  many  went  to  the  legislative 
department  of  our  government,  but  whatever  had   been  the   clamor   at 
home  of  disappointed  men,  whether  they   were  suiters  or  the  friends 
of  suiters  or  their  counsel,  these  clamors  were  never  presented  to  the  legis- 
lature of  the  Commonwealth,  in  more  than  some  half  dozen  or  ten  cases. 
Under  this  system,  then,  which  has  existed  for  a  period  of  near  half  a 
century,  it  appears  that  complaints  have  been  made  against  some  six, 
eight  or  ten  judges,  and  out  of  that  number,  one  has  been  removed  on 
conviction,  and  another  on  the  address  of  the  legislature,  and  as  it  seems, 
the  situation  of  some  others  were  made  so  uncomfortable  on  the  bench 
that  they  retired,  and  their  places  were  filled  by  other  men.     It  is  reason- 
able to  suppose  that  the  charges  which  were  made  against  these  judges, 
and  not  sustained,  were  so  well  founded,  and  so  well  supported  as  that 
conviction  should  have  followed,  and  that  if  conviction  did  not  follow,  you 
can  only  account  for  it  by  charging  the  representatives  of  the  people  with  be- 
ing unfaithful  to  their  trust.     In  doing  this  we  are  reversing  all  the  rules  of 
evidence— we  are  subverting  the  whole  criminal  jurisprudence  of  the  coun- 
try, for  with  respect  tptUe  administration  of  criminal  justice  in  those  courts, 
which  are  of  the  highest  autliority  in  the  Commonwealth,  the  innocence  of 
the  culprit  is  to  be  presumed,  uniil  you  prove  his  guilt ;  but  here  in  relation 
to  judges,  who  have  been  passed  upon  by  the  senate  as  a  judicial  body,  and 
the  house  of  representatives  as  the  prosecutors,  you   are  called  upon  to 
convict  them  without  evidence,  before  they  have  been  proved  guilty,  and 
even  after  they  have   been   declared  innocent.     In  the  case  of  the  veriest 
criminal  in  your  country,  you  are  to  presume  he  is  innocent,  until  the  evi- 
dence of  the  case  proves  him   guilty ;  but  in  the  other,  when  it  is  in 
relation  to  the  judges  who  administer  your  laws,  you  are  asked  to  pre- 
sume guilt  even  against  evidence,  you  are  not  only  called  upon  to  presume 
that  the  man  accused   is  not  innocent,  but  you  are  called  upon  to  presume 
that  the  inaii  who  has  been  acquitted  by  the  highest  tribunal  in  the  gov- 
ernment, before  which  he  had  been  called,  as  clear  of  all  that  had  been 
charged  against  him,  as  guilty.     There  was  suflicient  protection  to  the 
people  under  the  present  constitution,  if  the  representatives  of  the  people 
were  faithful  to  their  trust,  and  neither  the  people,  nor  any  of  the  depart- 
ments of  the  government  liad  any  reason  to  complain  ;  and  he  would  not 
insinuate  that  the  representatives  of  the  peo])le  had  not  done  their  duty, 
and  that  they  had  not  been  faithful  to  the  trusts  reposed  in  them.     What 
a  sweeping  charge  this  was  to  prefer  against  them,  that  the  representa- 
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lives  of  the  people  had  not  been  faithful  to  their  trust.     It  was  not  that 
one  of  the  legislative  bodies  had  been  unfaithful,  and  allowed  an  accused 
to  escape,  but  it  was  a  charge  against  all   before  whom  these  judges 
have  been  tried.     It  was  a  condemnation,  not  only  of  one  of  the  leg^slsr 
tive  bodies,  or  of  one  lecfislature,  but  it  was  a  condemnation  of  all  those 
whose   attentions  had  been  directed  to  this  subject.     It  was  an  unqual- 
ified condemnation,  not  only  of  one  legislature  of  Pennsylvania,  but  of  all 
before  whom  such  accusations  had  been  presented  for  trial,  and  in  this 
condemnation  he  did  not  join.     How,  Mr.  Chairman,  is  the  responsi- 
bility of  these  judges  to  the  people  proposed  to  be  provided  for  in  the 
amendment  whicli  has  been  submitted  on  the  part  of  the  minority  of  the 
committee  on  the  judiciary,  as  well  as  what  was  contained  in  the  amend* 
ment  to   tlie  amendment.     Is   there   more  responsibility  to   ihe  people 
provided  for  in    these  amendments,    than  there   is  under  the  existog 
Constitution  ?     Are  the  people  under  those  amendments  to  pass  upon  the 
acts  of  these  judges  ?     No  sir.     They  are  by  the  terms  of  either  amend- 
ment, made  responsible,  not  to  tlie  people,  but  to  the  executive.     Their 
responsibility  is  said  to  consist  in  the  limited  term  of  their  offices,  and  the 
uncertainty  of  their  being  continued  in  office  beyond  that  term,  unless  they 
deserve  it.     But  to  whom  are  they  thus  responsible,  on  whom  are  they 
dependent  ?     Why  it  is  on  the  executive.     But  we  will  be  told  that  in 
this  executive    supervision,   the  executive    will  be  responsible  to  the 
people.     Is  he,  however,  more  responsible,  or  is  he  so  much  responsible 
as  the  immediate  representatives  of  the  people,  that  consist  oftwo  branches 
of  your  legislature,  one  portion  of  wliicli  comes  directly  from  the  people 
annually,  and  the  other  portion,  every  third  or  fourth  year,  as  we  may  fix 
upon   hereafter.     And   yet  as   a  reason  for  changing  the  constitutional 
provision,  we  are  told  that  the  tenure  must  be  limited,  becaase  the  repre- 
sentatives of  the  people  who  have  the  power  of  removal  for  a  cause,  do 
not  exercise  that  power.     What  is  there,  sir,  which  entitles  the  executive 
of  this  (.*ommonwealtli  to  such  confidence  as  to   place  in  his  hands  a 
power  which  is  equivalent  to  the  power  of  removal,  which  power  you  do 
not  choose  to  leave  with  the  representatives  of  the  people.     It  is  a  fallacy 
to  say  that  limiting   their  term  of  office  and   making  them    dependent 
upon  the  executive  for   their  continuance  in  office,  is  leaving  them  with 
the  people.     This   was  only  substituting  one  department  of  the  govern- 
ment for  another.     It  is  but  substituting  the  executive  for  the  legislative 
department,  and  who  is  more  willing  to  trust  the  Governor  than  theijBgii* 
lature  ?     But  say,  gentlemen,  a  good  officer,  a  faithful  and  honest  judge, 
is  not  to  be  removed.     If  he  deserves  his  place,  he  is  to  be  continued,  and 
it  is  only  the  unfaithful  and  dishonest  who  are  to  be  removed.     What  is 
our  security  for  this  ?     What  security  have  we  that  the  Governor  may 
not  remove  the  judges   for  some  private   grief  or  political  prejudice. 
Why,  sir,  under  the   existing   Constitution,  if  a  judge  is  faithful  he  is 
secured  in  his  office,  but  if  he  is  unfaitliful,  or  incompetent,  provision  is 
made  for  his  removal,  by  the  representatives  of  the  people,  or  the  address 
of  two  thirds  of  the  legislature.     This  security  you  have  under  the  exis- 
ting Constitution,  but  what  security  have  you  that  the  governor  will  reap* 
point  a  faithful  and  honest  judge,  or  that  he  will  not  reappoint  one  who 
is  unfaithful.     Governors  are  as   liable   to  abuse  their  trusts  or  indulge 
their  partialities,  as  the  representatives  of  the  people,  the  legislatire 
department,  and  much  more  so  in  his  opinion.    But  we  have  been  tdd 
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that  in  making  Uiese  appointments,  the  Governor  will  regard  popular 
opinion.     That  may  be,  er  it  may  nolbe.     It  may  be  that  he  will  refer 
to  the  popular  opinion  of  the  district  in  which  the  judge  resides,  if  he 
hinueli  is  a  candidate  for  re-election ;  and  it  may  be  that  for  the  time  that 
pnbiic  opinion  may  be  subject  to  commotion  and  excitement,  and  entirely 
wrong,  which,  in  another  twelve  months  might  have  passed  off,  and  for 
which  there  might  have  been  no  foundation  at  the  time.     But,  sir,  in  an 
amendment  which  we  have  already  adopted,  and  which  very  probably  may 
become  a  constitutional  provision,  it  is  proposed  to  limit  the  Governor  to 
two  terms,  amounting  in  all,  to  six  years.     Then  what  becomes  of  that 
popularity  which  you  are  to  appeal  to  during  the  last  three  years  of  his 
term.     Is  he  during  that  term  to  be  looked  upon  as  a  representative  of  the 
people,  courting  their  favor  ?     Is  he  then,  to  be  looked  upon  as   that 
officer,  who  will  continue  the  faithful,  remove  the  unfaithful,  and  have  an 
eye  single  to  the  best  interests  of  the   Commonwealth,  because  he  is 
looking  to  the  popular  suffrages  of  his  fellow  citizens.     Sir,  by  giving  the 
Executive  this  power,  we  are  reposing  in  his  hands  that  which  goes  to 
extend  the  patronage  of  the  Executive  to  a  tremendous   extent.     It  did 
therefore,  appear  to  him  that  those  who  advocated  tlie  placing  this  power 
in  the  hands  of  the  executive,  under  pretence  of  thereby  making  the  judges 
responsible  to  the  people,    were  not  only  extending  the  patronage  of  the 
executive,  against  which  they  have  been  contending,  but  that  they  were 
laying  themselves  open  to  the  charge  of  inconsistency.     We  have  been 
again  and  again  told,  that  one  of  the  greatest  complaints  of  the  people 
against  the   existing  constitution,  was  the  extent  of  the   executive  patron- 
age ;  the  power  he  had  in  making  appointments  to  office  ;  and  yet,  here 
we  have  a  proposition  which  goes  to  increase  that  patronage,  by  bringing 
all  the  judges  of  the  Commonwealth  at  stated  times,  within  the  power  of 
the  executive.     It  is  said,  however,  that  the  same  governor  will  not  have 
the  power  of  reappointing  the  same  judges,  which  he  may  have  appoin- 
ted, because   their  term  of  office  will  extend  beyond  his.     He  cared  not 
whether  it  was  the  same  imdividual  or  not ;  it  was  the  same  rule  by  which 
they  were  appointed — it  was  the  same  department  which  appointed  them, 
and  thereby  you  place  your  judiciary  at  the  feet  of  the  executive.     If  the 
judges  are  to  be  brought  home  to  the  people  as  gentlemen  say,  and  not 
only  feel  their  responsibility  to  them,  but  that  they  are  also  to  feel  their 
acts,  why  not  fjjive  their  election  to  the  people.     This  intention  however, 
was  totally  disclaimed  by  the  gentlemen  from  Luzerne,  (Mr.  Woodward) 
who  on  the  part  of  the  minority  of  the  committee,  laid  his  views  before 
the   committee,  with  an  ability,   an  eloquence  and   a  research  which 
to  him,  (Mr.  C.)  was  a  great  ([ualitication,  and  he  has  told  us  that  he 
was  opposed   to  the  election  of  judges,   either  by  the  people  or  by  the 
legislature.     Why,  sir,  if  it  is  to  be  considered  as  essential  that  these 
judges  should  be  responsible  to  the  people,  why  not  make  them  direct- 
ly responsible  to  the  people,  wliy  not  bring  them  home  directly  to  the 
people  to  be  passed   upon.     But  is  it  making  them  responsible  to  the 
people,   to  merely  make  them  dependent  on  the  executive  for  their  con- 
tinuance in  office.     Why,  it  is  ail  a  farce,  to  think  of  making  lliem  respon- 
sible to  the  people  in  this  way.     Tiiey  will  be  no  more  responsible  to 
the  people,  by  making  them  dependent  upon  ihu  Governor,  who  is  to  have 
their  appointment,  than  tliey  are  now,  through  the  immediate  representa- 
tives of  the  people,  who,  have  the  power  at  any  lime  to  icmove  iliem  by 
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address  and  impeachment.  We  who  go  for  a  tenure  of  good  behavior 
make  the  judges  responsible  to  the  people,  by  making  them  removable  by 
the  legislature  for  high  crimes  and  misdemeanors,  by  impeachment,  and 
we  further  make  them  responsible  by  making  them  removeable  on  the 
address  of  both  houses  of  the  legislature.  We  go  for  making  them 
responsible  to  the  people  by  making  them  accountable  to  the  representa- 
tives of  the  people  or  the  legislature,  and  this  amendment  goes  no  farther 
than  this,  only  it  proposes  to  substitute  the  Governor  for  the  legislatnie. 
We  sir,  are  for  the  independence  of  the  judiciary. 

The  independence  I  want,  is  an  independence  of  any  undue  influence 
from  any  quarter  that  will  control  or  operate  on  the  minds  of  the  judges 
in  the  impartial  administration  of  justice  according  to  law.  It  is  an 
independence  not  of  the  people,  but  an  independence  for  the  people,  and 
for  the  protection  of  the  rights  of  the  humblest  citizen  of  the  Common- 
wealth against  oppression  or  injustice  from  whatever  quarter  it  may  be 
attempted. 

It  is  an  independence  that  will  protect  the  people  against  any  encroach- 
ments on  these  rights  by  the  executive  or  legislative  departments  of  the 
government.  These  powerful  departments  may  usurp  and  exercise  pow- 
ers not  committed  to  them,  but  forbidden  by  the  constitutional  compact, 
and  against  such  the  individual  citizen  will  vainly  resist  witliout  the  aid 
and  shield  of  an  indepenaent  judiciary  to  sustain  his  rights. 

It  is  an  independence  that  will  protect  the  citizen  against  state  power. 
Let  the  government  be  the  prosecutor,  let  official  experience  by  brought 
in  aid  of  the  prosecution,  yet  with  an  honest  and  independent  judiciary, 
the  most  humble  citizen  under  the  panoply  of  the  law,  with  her  virtue, 
integrity  and  innocence  for  her  shield,  will  pass  the  ordeal  of  persecu- 
tion any  trial  unhurt  either  in  her  person,  character  or  estate. 

It  is  an  independence  that  will  protect  the  obscure  citizen  against  party 
leaders,  popular  favorites  or  any  other  idol  of  the  day,  whose  claims 
may  be  brought  into  conflict,  and  which  will  be  weighed  in  the  scales  of 
justice  by  the  firm  and  unwavering  hand  of  an  independent  judge. 

It  is  an  independence  that  will  afford  the  same  measure  of  justice  to 
the  poor  man,  that  it  does  to  the  man  of  wealth,  let  his  possessions  and 
interests  be  as  extensive  as  they  may  ;  and  it  is  an  independence  that 
administers  to  the  stranger  in  the  land,  the  same  rule  of  right  and  law, 
that  it  docs  to  the  most  influential  family,  whose  possessions  and  connec- 
tions surround  the  place  of  trial  and  judgment. 

It  is  for  such  interests,  which  are  those  of  the  people,  that  independent 
judges  are  wanted,  who  will  pronounce  thejudn^ment  of  the' law,  regard- 
less of  every  other  consideration  than  those  arising  nnder  the  law  and  the 
evidence.  Judi^es  whose  term  of  oflice  is  limited  to  a  term  of  years,  be- 
ibre  the  expiration  of  their  term,  will  turn  their  eyes  to  the  appointing 
power — wlieiher  that  power  be  with  the  people,  the  executive  or  legis- 
lative denartments,  it  will  have  its  influence  on  the  feelings  and  judgment 
of  the  jnil'je  who  is  a  man  with  his  infiimities.  His  feelings  and  his 
intore::';j  .viil  lead  liini  to  fear  and  conciliate  that  person  on  which  de- 
nernis  liis  ol.ice,  and  this  when  he  should  alone  consider  the  Constitution 
un;i  !::\.'>  by   which  the  rights  of  all  the  people  are  to  be  decided. 

i:  «hc  judiciary  is  made  dependent  ou  ciiuer   ihe  executive  or  legis- 
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latdre  for  its  continuance,  is  it  to  be  expected  that  it  will  willingly  hazard 
the  displeasure  of  either,  by  placing  itself  in  opposition  to  usurpation  or 
encToachments  by  those  departments.  The  effect  of  it  will  be  to  weaken 
still  more  the  judiciary,  which  is  already  the  weak  department  of  our 
republican  government ;  and  you  deprive  the  people  of  the  most  efficient 
check  which  has  been  devised  to  maintain  constitutional  government 
and  prevent  encroachments  by  the  executive  or  legislature,  on  the  rights 
of  the  people. 

The  judiciary  department  will  take  care  in  the  administration  of  the 
laws,  that  both  the  other  departments  of  the  government,  so  far  as  their 
acts  comes  before  them,  shall  be  within  proper  limits.  The  Constitution 
is  theparamount  law.  It  is  the  law  emanating  from  the  people,  which  is 
to  be  maintained  by  your  judiciary  when  it  comes  into  conflicts  with  the 
usurpations  of  the  other  departments  of  the  government.  When  your 
executive  or  legislative  departments  usurp  powers,  this  is  the  depart- 
ment which  is  the  sheet  anchor  of  our  safety.  This  is  the  department 
which  will  hold  them  close  by  the  Constitution,  and  prevent  them  from 
stepping  beyond  its  landmarks.  This  is  the  department  which  is  to  pro- 
tect your  rights  and  your  liberties,  both  from  the  encroachments  of  gov« 
ernment  and  from  the  encroachments  of  powerful  individuals. 

If  it  should  be  considered  that  there  ought  to  be  other  responsibility 
than  what  now  exists  in  the  Constitution,  and  a  change  was  to  be  made, 
he  himself  would  prefer  that  brought  to  the  notice  of  the  committee,  by 
the  gentleman  from  the  county  of  Philadelphia,  (Mr.  Ingersoll.)  He 
would  prefer  going  back  to  the  colonial  act  of  1759,  rather  than  taking 
either  of  the  amendments  proposed,  because  we  would  then  have  an  inde- 
pendent judiciary,  and  yet  have  as  much  responsibility  as  could  be 
desired. 

The  difference  between  that  provision  and  the  existing  Constitution 
would  be,  ihat  instead  of  having  the  judges  removable  as  they  are  now, 
upon  the  address  of  two  thirds  of  the  legislature,  to|have  them  remova- 
ble by  a  bare  majority  of  the  legislature.  It  would  then  leave  your 
judges  during  good  behaviour,  subject  to  this  restriction.  Such  a  provi- 
sion as  this  would  be  much  more  consistent  with  the  principles,  of  those 
who^afiirm  that  they  are  for  responsibility  to  the  people,  than  the  amend- 
ment pending.  With  this  provision,  the  judges  would  be  made  more 
responsible  to  the  immediate  representatives  of  the  people,  a  majority  of 
the  Legislature  having  the  power  to  remove  them,  and  then  they  would 
not  be  dependent  for  their  continuance  in  oflice,  upon  the  power  that 
appointed  ihem.  Their  continuance  in  office  then,  would  depend  upon 
the  people,  through  their  representatives,  but  adopt  the  amendment 
pending,  requiring  them  to  bejreappointed  by  the  Governor,  and  you  make 
their  continuance  in  office  depend  upon  the  Governor,  and  a  portion  of 
the  senate.  This  would  be  giving  tlie  pov/er  of  appointment  to  one 
branch  of  the  government,  and  the  power  of  removal  to  another.  As  it 
was  not  in  order  to  present  the  amendment  at  the  lime  the  gentleman 
brought  it  to  the  notice  of  the  committee,  he  hoped  that  before  we  got 
through  with  this  article,  we  could  have  the  opportunity  of  considering 
it;  not  however  thai  he  was  prepared  to  adopt  it  now,  in  preference  lo 
the  existing  Constitution,  but  that  he  preferred  it  to  either  of  the  amend- 
ments which  have  bten  presented.     He  had,  to  be  be  sure,  voted  for  the 
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amendment  of  the  gentleman  from  Beaver,  but  he  only  did  so  because  it 
was  preferable  with  him  to  the  amendment  of  ths  gentleman  from  Susque- 
hanna ;  when  the  question  however,  came  to  be  taken  between  it  and  the 
existing  Constitution,  he  would  go  for  the  Constitution  as  it  stands.  He 
was  not  prepared  now  to  say,  but  that  he  might  be  brought  to  vote  for 
this  proposition  which  had  been  brought  to  the  notice  of  the  committee, 
by  the  gentleman  from  the  county  of  Philadelphia,  if  a  change  was  to  be 
made,  because  it  would  not  compromise  the  independence  of  the  judi^ 
ciary,  and  it  would  make  them  more  responsible  to  the  people,  than  they 
now  are.  It  may  to  be  sure  happen,  when  the  community  are  under  the 
influence  of  some  party  feeling,  or  some  sudden  commotion,  that  judges 
will  be  remo>red,  for  no  cause,  but  when  the  cause  for  these  feelings  has 
ceased  to  exist,  and  when  all  is  calm  and  tranquil,  justice  will  be  done 
to  the  removed  officer  by  the  public.  The  public  will  do  him  that  justice, 
which  his  merits  deserve,  and  if  injustice  should  happen  to  be  done, 
such  occasions  will  be  beacons  to  be  leferred  to,  to  warn  the  legislature 
from  inconsiderate  acts.  This  amendment  at  least  combines  more  of  the 
responsibility  to  the  people,  than  the  amendment  of  the  gentleman  from 
Luzerne,  which  merely  goes  to  transfer  the  responsibility  from  one  class 
of  representatives  of  the  people  to  another. 

But  we  have  been  charged  with  a  surrender  of  the  principle  on  the  part 
of  the  majority  of  this  committee,  in  consenting  to  a  limitation  in  the 
tenure  of  the  justices  of  the  peace,  by  making  them  elective  for  a  term 
of  years.  He  however  did  not  think  so.  The  justices  of  the  peace  are 
nominally  a  part  of  the  judiciary  of  Pennsylvania,  yet  it  was  but  nomiD- 
ally.  He  conceded  that  their  powers  were  great  and  their  influence  in 
the  administration  of  the  law,  was  also  important ;  but  they  have  never 
been  considered  or  treated  either  in  the  iegislature  of  the  state,  or  the 
public  opinion  of  the  country,  as  a  part  of  your  judiciary.  Before  the 
adoption  of  the  present  Constitution  of  1790,  it  is  well  known  by  this 
Convention,  that  the  ordinary  quarterly  courts  were  held  by  the  justices  of 
the  peace,  they  composed  the  quarter  sessions  and  the  common  pleas. 
At  the  time  of  the  adoption  of  the  present  Constitution,  it  was  not  thought 
advisable  to  continue  these  courts  thus  organized,  and  our  courts  were 
differently  constituted.  It  was  then  declared  that  **  the  judicial  power  of 
this  Commonwealth  shall  be  vested  in  a  supreme  court,  in  courts  of  oyer 
and  terminer  and  general  jail  delivery,  in  a  court  of  common  pleas, 
orphan's  court,  register's  court,  and  a  court  of  quarter  sessions  of  the 
peace  for  each  county :  in  justices  of  the  peace  and  such  other  courts 
as  the  legislature  may  from  time  to   time  establish." 

Under  this  Constitution  then,  Mr.  Chairman,  we  had  our  courts 
reorganized  without  the  justices  of  the  peace  forming  any  part  of  those 
courts ;  although  they  had  before  holden  those  courts.  'I'he  first  legisla- 
tion under  the  Constitution  of  1790,  was  to  take  away  their  power  as 
courts.  Their  place  was  supplied  by  the  presiding  judge,  who  had  the 
aid  of  four  associate  judges.  These  composed  your  county  courts,  and 
your  justices  were  left  with  the  petty  jurisdiction  of  five  pounds.  Their 
jurisdiction  at  the  present  time — that  is  to  say,  their  absolute  jurisdictioUf 
from  which  there  can  be  no  appeal,  is  not  beyond  the  amount  of  $5  33. 
In  the  exercise  of  their  great  pov/er  beyond  that,  they  rank  a  little  more 
ihan  ministerial.     It  is  competent  for  any  party  who  may  come  before 
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tbem  to  insist  on  a  reference  of  their  case  to  referees.  In  this  event,  the 
case  is  withdrawn  at  once  from  the  jurisdiction  of  the  justice  of  the  peace, 
and  from  that  moment  it  is  entirely  beyond  it.  The  justice,  after  that, 
has  no  more  to  do  with  it,  than  the  prothonotary  of  a  court  in  an  action 
pending,  and  in  which  theie  is  entry  of  rule  of  reference.  He  is  but  the 
mere  machinery  of  office,  by  whom  the  judgment  is  to  be  executed, 
without  the  possession  of  any  power  in  relation  to  it.  When  these 
referees  are  thus  chosen,  there  is  an  end  to  his  power.  The  whole  mat- 
ter, so  far  as  it  is  thus  referrable,  is  exclusively  within  the  power  of  the 
referees.  They  pass  upon  it ;  and  on  their  report,  whatever  that  may 
be,  he  must  enter  judgment.  He  has  no  other  concern  with  the  matter. 
He  has  not  even  the  power  to  grant  a  new  trial.  He  is  but  the  minister 
of  the  law,  whose  duty  it  is  to  make  an  entry  and  return  of  the  report  of 
the  referees  who  may  be  chosen  by  the  parties  to  decide  upon  their  case. 
He  enters  the  judgment  upon  their  report ;  the  prothonotary  does  the 
same  thing.  He  issues  execution.  The  prothonotary  likewise  does  the 
same  thing.  So  that  the  acts  and  duties  of  the  justice  of  the  peace,  affect, 
to  a  considerable  extent,  the  rights  and  interests  of  the  people  of  the  Com- 
monwealth of  Pennsylvania,  still  they  are  in  a  great  measure  but  minis- 
terial acts  and  duties.  He  is  not  known,  or  treated,  or  recognized,  as  a 
judge  of  your  courts  of  law.  He  is  allowed  to  practice  as  an  attorney  in 
all  other  cases,  excepting  in  those  cases  in  which  an  appeal  may  have 
been  entered  from  his  own  judgment,  while  the  law  of  the  land  denies  to 
tke  judge  the  right  to  practice  in  any  court  or  case.  You  do  not  choose 
even  to  allow  him  a  salary.  He  is  to  be  compensated  for  his  work, 
whether  it  is  judicial  or  minisetrial,  in  the  same  manner  as  that  in  which 
the  clerk  of  the  court  is  to  be  compensated.  He  gets  his  fees,  and  nothing 
more  nor  less,  for  his  compensation.  There  is  no  necessity,  Mr.  Chair- 
man, that  this  tenure  of  office  should  be  an  extended  one,  so  far,  I  mean, 
as  the  independence  of  the  judiciary  is  affected,  as  is  required  in  the  case 
of  the  judge  of  your  courts — because  his  duties  are  distinct.  The  duties 
of  the  justice  of  the  peace,  so  far  as  they  relate  to  the  exercise  of  his  own 
judgment,  are  limited  to  forty  shillings,  and  then,  if  any  question  of  law 
IS  involved,  it  is  open  to  revision  and  to  correction  by  your  courts  of  law. 
As  I  have  before  stated,  the  one  great  object  of  having  a  judiciary, 
is  independence.  Without  that  attribute,  your  judicial  department  may, 
In  the  exercise  of  the  many  important  duties  which  belong  to  it,  be 
brought  into  conflict  with  the  other  departments  of  your  government. 
This  independence,  I  say,  is  essentially  requisite  to  sustain  the  constitu- 
tion and  the  laws,  and  to  guard  them  against  encroachments  and 
usurpation  on  the  part  of  the  other  departments.  But  this  is  not  expect- 
ed from  your  justices,  because,  if  they  pass  judgment,  they  are  questions 
which  are  subject,  as  I  have  said,  to  the  review  and  correction  of  your 
courts  of  law. 

In  several  of  the  other  states  of  this  Union,  Mr.  Chairman,  where 
there  has  been  secured,  by  means  of  a  constitutional  provision,  a  tenure 
of  office  during  good  behaviour  to  the  judges,  the  justices  of  the  peace 
have  been  made  elective,  and  their  tenure  of  office  has  been  limited  to  a 
term  of  years.  This  is  the  case  in  the  state  of  Maine,  and  also  in  the 
state  of  New  York.  In  those  states,  the  judges  of  the  supreme  court, 
and  of  the  circuit  courts  also,  are  commissioned  to  hold  their  office  during 
good  behaviour.     It  is  not  considered  there  that,  if  there  was  not  the 
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same  constitutional  proviiion  made  for  the  one  aa  for  the  other,  h  was  a  sur^ 
render  of  principle ;  because  if  there  ig  any  force  or  meaning  at  all  in  the 
charge  of  inconsistency  which  has  been  made  here  against  the  majority  of 
the  committee  on  the  judiciary,  in  relation  to  the  justices  of  the  peace,  it 
is  undoubtedly  a  two-edged  sword,  which  cuts  as  well  the  gentleman  from 
Luzerne,  (Mr.  Woodward)  who  is  one  of  the  minority  of  the  committee, 
as  it  does  the  majority. 

Mr.  Chairman,  we  have  been  told  by  that  gentleman,  that  the  justices 
of  the  peace  constitute  a  most  important  branch  of  the  judiciary  of  the 
state  of  Pennsylvania.  If  this  be  the  fact,  how  does  it  happen  that  a 
proposition  has  emanated  from  him  and  his  friends,  to  make  the  justices 
of  the  peace  elective  by  the  people,  for  the  period  of  four  years.  Why 
does  he  not  also  propose  to  make  the  judges  elective,  if  it  be  true  that  they 
both  stand  on  an  equality.  If  the  justices  are  not  in  any  respect  distin- 
guishable from  the  judges  of  your  courts,  as  in  reference,  I  mean,  to  the 
power  of  the  judiciary,  why  not  treat  them  both  in  the  same  manner^ 
why  elect  the  justices,  and  appoint  the  judges?  On  what  ground  does 
the  gentleman  justify  this  differenne  ?  There  surely  must  be  8omethin|f, 
in  the  opinion  of  the  gentleman,  which  goes  for  this  limited  tenure  and 
this  distinct  mode  of  appointment,  to  separate  them  from  the  other  judges 
of  the  courts  ;  for  even  the  associate  judges  of  the  court  of  common  pleas, 
according  to  the  amendment  of  the  gentleman  from  Luzerne,  should  be 
appointed  by  the  Governor.  If  they  are  not  distinguishable,  the  incon- 
sistency which  has  been  charged  on  the  majority  of  the  committee  on  the 
judiciary,  is  certainly  as  much  at  the  door  of  that  gentleman  as  it  is  with 
the  majority  of  the  committee.  But,  they  are  distinguishable,  and  the 
majority  of  the  committee  have  treated  them  both  as  being  distinguisha- 
ble. 

But  again,  Mr.  Chairman.  We  have  been  told  that,  although  the 
judges  ought  to  be  independent,  still  that  they  will  be  so,  under  a  tenure 
for  a  limited  term  of  years.  Let  us  examine  into  this  position  !  How  is 
it  so  ?^  It  has  been  again  and  again  said  here,  and  with  great  truth  as  we 
all  know,  that  judges  are  but  men  ;  and  that  their  character  is  not  changed 
in  that  respect,  by  being  placed  upon  the  bench.  They  are  still  mea» 
possessing  all  the  passions,  and  subject  to  all  the  frailties  and  infirmities 
of  men.  You  propose  then  to  place  these  men  in  a  position,  where  they 
are  to  look  up  to  a  certain  power  for  reappointment  at  the  expiration  of 
the  term  of  years  for  which  they  are  originally  appointed  to  office.  You 
are  making  them  dependent,  not  on  the  people  as  I  said  before,  for  their 
reappointment,  but  upon  the  executive  ;  and,  although,  under  an  amend- 
ment which  has  been  adopted  under  the  vote  of  the  committee  of  the 
whole,  the  concurrence  of  the  senate  may  be  required,  still  the  nomination 
originates  with  the  executive  himself.  These  judges  then,  being  but  men. 
with  the  frailties  and  infirmities  of  men,  will  act  with  reference  to  the 
power  on  which  their  place  depends — on  which,  indeed,  their  very  means 
of  subsistence  depends.  Let  us  look  at  this  matter,  then,  in  a  reasonable 
light.  Is  it  to  be  expected  that  the  judges  who  are  thus  situated^-- 
dependent  on  the  executive  for  office — is  it  to  be  expected,  I  ask,  that 
such  men  will  willingly  hazard  the  displeasure  of  the  executive,  or  even 
of  the  legislative  department,  in  their  discharge  of  their  official  duties  !  It 
IS  a  contact  which  they  will  be  most  anxious  to  avoid,  and  it  will  be  to 
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them  often  an  unpleasant  duty,  where  there  is  in  the  man  himself  inde- 
pendence enough  to  do  so,  to  make  any  sacrifice  in  the  discharge  of  that 
duty. 

This  tenure  during  good  behaviour,  I  consider,  Mr.  Chairman,  to  be  a 
question  of  very  grave  importance,  so  far  as  it  has  influence  in  securing 
the  proper  qualifications  in  those  who  present  themselves  as  candidates 
for  the  office.  If  there  is  one  subject  which,  more  than  another,  is  of 
deep  and  vital  interest  to  the  people,  it  is  the  judiciary  of  your  Common- 
wealth. It  is  a  department,  as  has  been  truly  stated  by  a  gentleman  who 
preceded  me  in  this  debate,  which  comes  home  directly  to  the  people  ;  it 
is  a  department  of  which  they  have  daily  cognizance.  The  legislature 
of  your  state  may  be  in  session  for  a  whole  winter,  and  may  pass  a  whole 
volume  of  laws,  without,  perhaps,  so  many  as  one  hundred  of  your  people 
knowing,  or  caring,  any  thing  about  what  they  contain,  unless  those 
laws  may  chance  to  operate  directly  on  their  own  peculiar  interests. 
Your  executive  may  go  through  his  term  without  the  people  feeling  the 
effects  of  any  of  those  acts,  and  without  the  great  body  of  the  people 
knowing  even  so  much  as  what  they  are.  But,  sir,  your  judiciary  is  at 
all  times  before  the  eye  of  the  people.  Your  people  are  continually 
participant  in  the  exercise  of  the  power  of  this  department.  They  are 
brought,  day  after  day,  to  act  with  it,  either  in  the  character  of  jurymen, 
parties,  witnesses,  or  spectators.  The  matters  upon  which  it  is  the  duty 
of  this  department  to  pass,  are  matters  of  interest  immediately  within  their 
knowledge.  They  are  passing  upon  the  rights  of  their  fellow  citizens ; 
and  upon  the  lights  of  property,  within  their  own  immediate  neighborhood. 
It  is  then,  Mr.  Chairman,  a  department  of  infinite  interest  to  the  people ; 
and,  as  has  been  also  said,  it  is  also  the  weak  department  of  our  govern- 
ment. It  has  indeed  always  been  acknowledged  to  be  the  weak  depart- 
ment in  every  republican  government.  It  has  no  patronage  to  bestow— it 
has  no  presses  at  command.  The  very  exercise  of  its  duties,  important 
and  delicate  as  they  are,  instead  of  making  it  friends,  is  calculated  to  raise 
up  enemies.  What  then  do  you  want,  Mr.  Chairman,  in  the  qualifica- 
tions of  men  who  are  to  fill  the  high  places  of  that  department.  It  is  an 
office  established  for  the  protection  of  individual  right — to  maintain  the 
public  peace,  and  to  redress  the  public  wrongs.  In  such  an  office  we 
require  men  of  undoubted  talents,  of  great  legal  acquirements — men  of 
experience — men  of  integrity — and  men  possessing,  in  an  eminent  degree, 
the  confidence  of  the  public. 

Qualifications  such  as  these  are  not  to  be  found  in  many  ;  and  when  you 
do  meet  with  them,  you  find  that  they  have  been  mainly  obtained  by  the 
study  and  the  labor  of  years.  A  voluminous  code  of  laws  belongs  to  a 
republican  government.  In  a  country  where  a  people  are  attentive  to 
their  rights,  and  tenacious  of  their  liberties  there  will  be  litigation.  Ques- 
tions spring  up  continually  in  the  government  of  a  free  people,  which  are 
altogether  new  in  their  character  ;  and  in  no  country  in  the  world  are  men 
more  exposed  to  these  questions,  than  we  are  under  our  republican 
government,  connected  as  it  is  with,  and  dependent  as  it  is  on,  the  action 
of  the  federal  government.  If  then  men  are  to  be  procured  who  possess 
the  requisite  qualifications  for  these  high  judicial  offices,  where  do  you 
seek  them  ?  You  must,  of  necessity,  seek  them  from  among  the  pro- 
fession of  the  law — and  the  men  who  possess  these  high  qualifications  are 
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men  in  the  possession  of  a  lucrative  practice  at  the  bai^-and  who  are 
enjoying  a  remuneration  much  greater  than  that  which  the  people  are 
willing  to  allow  for  the  services  of  their  judiciary.  What  then  are  the 
inducements  to  such  men  to  take  this  office  ?  Not  merely  the  honor  of 
the  place.  I  think  few  men  would  take  a  judgeship  in  the  Common- 
wealth of  Pennsylvania,  or  out  of  it,  for  the  mere  honor  which  is  attached 
to  the  office.  It  may  do  very  well  to  talk  about  this  honor,  but  it  will  not 
extend  beyond  the  first  quarter.  Men  look  for  somjthing  more  than 
honor.  The  situations  certainly  are  honorable  in  themselves  and  digni- 
fied— and,  on  that  account  alone,  they  would  be  desirable  to  men  whose 
worldly  means  are  so  ample  as  to  admit  of  their  accepting  them. 

But  what,  Mr.  Chairman,  are  the  inducements  to  accept  these  offices ; 
if  that  ol  honor  alone  should  not  be  found  sufficient?  They  are  to 
be  found  in  two  considerations ;  the  first  of  which  is,  the  remuneration 
— and  the  second,  the  tenure  of  office.  The  remuneration  ought  prob- 
ably to  be  extended — but  you  cannot,  I  believe,  extend  that  far  enough 
to  supply  the  place  of  the  tenure  during  good  behaviour.  You  can  not 
extend  it  so  as  to  induce  men  who  are  qualified  for  the  office,  to  take  it 
for  a  term  of  years.  What  then  would  be  the  effect  of  this  tenure  for  a 
term  of  j-ears  ?  A  man  who  is  in  the  enjoyment  of  the  public  confidence, 
who  is  in  the  possession  of  a  large  practice,  as  a  professional  man,  would 
be  unwilling  to  relinquish  that  practice,  lucrative  as  it  is,  for  a  place 
which  he  was  to  hold  only  by  the  uncertain  tenure  of  a  term  of  years. 
That  very  situation,  if  he  should  accept  it,  would  unfit  him  to  return  to 
the  practice  of  the  law.  The  very  duties  which  belong  to  a  judge  are 
so  difTerent  in  their  characters,  from  those  which  belong  to  the  active 
life  of  a  lawyer — that  a  member  of  the  profession  is  rendered  unfit  to 
return  to  the  active  duties  of  the  bar  when  he  is  so  disposed,  or  in  case 
necessity  compelled  him  to  do  so.  If  then,  Mr.  Chairman,  you  are  to 
have  men  who  are  thus  quahfied  to  administer  the  laws  of  the  land,  to 
decide  on  the  rights  of  your  citizens,  and  to  maintain  your  constitutional 
government,  then  they  say  that  you  must  hold  out  competent 
inducements  to  men  who  are  qualified  to  take  the  place — and  those  induce- 
ments, in  my  estimation,  are  nothing  less  than  the  tenure  during  good 
behaviour — coupled  with  a  proper  responsibility  in  case  of  misbehaviour 
or  malfeasance  in  office.  I  do  not  believe  that  any  inducements  which 
you  can  hold  out,  short  of  this,  will  be  sufficient  to  secure  to  the  state  the 
services  of  such  men,  as  ought  alone  to  occupy  these  high  judicial  places 
in  your  Commonwealth. 

I  have  thus  endeavoured,  Mr.  Chairman,  to  present  to  the  committee 
the  reasons  which  influence  me  in  the  belief  that  the  tenure  of  office 
during  good  behaviour,  is  essential  to  the  independence  of  the  judicial 
department  of  our  government. 

I  shall  beg  leave,  in  the  next  place,  to  turn  the  attention  of  the  com- 
mittee for  a  short  time,  to  the  experience  which  we  have  had  in  relation 
to  that  department,  and  in  relation  to  that  tenure.  I  was  very  forcibly 
struck,  Mr.  Chairman,  by  a  part  of  the  advice  which  was  given  by  the 
father  of  his  country,  in  his  Farewell  Address  to  the  people  of  the 
United  States,  when  he  was  withdrawing  from  power  and  place,  as  we 
heard  it  read  from  that  chair,  on  the  4th  July  last.  I  allude  to  that  part 
in  which  he  deprecates  all  experiments  with  the  government.  ■  I  offer 
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no  eulo^ — it  is  enough  to  know  that  the  advice  came  from  Washing- 
ton. That  great  man  who  had  done  so  much  to  obtain  our  indepen- 
dence, and  to  give  stability  to  our  republican  form  of  government,  and 
our  institutions,  gave  this  emphatic  advice — which  is  now  deserving  of 
our  notice  and  regard ;  *'You  ought,  says  he,  to  resist  with  care  the 
spirit  of  innovation  upon  the  principles  of  the  government,  however 
specious  the  pretext." 

'*  Time  and  habit  are  at  least  as  necessary  to  fix  the  true  character 
of  governments,  as  of  other  institutions.  Experience  is  the  surest 
standard  by  which  to  test  the  real  tendencies  of  the  existing  Constitution 
of  the  country.  Facility  in  change,  upon  the  credit  of  mere  hypothesis 
and  opinions,  exposes  to  perpetual  change,  from  the  endless  variety  of 
hypothesis  and  opinion." 

This,  resumed  Mr.  C.  was  the  admonition  of  a  patriot  and  a 
sage.  The  proposition  which  we  now  have  before  us,  is  a  proposition 
to  change  the  existing  Constitution  of  the  government,  which  we  have 
had  as  our  rule  and  guide  for  a  period  of  nearly  fifty  years — and,  in  rela- 
tion to  this  very  important  branch,  to  introduce  an  entire  change  of 
tenure. 

Notwithstanding  what  we  have  heard  about  the  tyranny  of  this  govern- 
ment, of  its  opressions,  of  the  abuses  which  exist  in  the  various  depart- 
ments, I,  for  one,  am  free  to  express  my  belief  that,  as  a  people,  we 
have  prospered  under  it — and  that  the  Commonwealth  of  Pennsylvania, 
since  the  establishment  of  the  Constitution  of  1790,  has  flourished  to  an 
extent  which  has  not  been  surpassed  by  any  of  the  free  states  of  this 
Union.  There  may,  indeed,  Mr.  Chairman,  be  some  cases  of  individual 
wrong;  there  may  be  some  cases  of  ofiicial  abuse.  I  do  not  doub4, 
that  such  may  be  found.  But  where,  I  would  ask,  in  what  age  of  the 
world,  in  what  government  on  earth,  are  they  not  to  be  found  ?  .Where, 
among  the  institutions  of  man,  will  you  search  for  an  exemption  from 
these  abuses  of  office  and  of  power  ?  What  has  been  our  own  experi- 
ence in  the  Commonwealth  of  Pennsylvania,  in  relation  to  this  very 
department  ?  We  have  had  before  us,  sir,  the  history  of  (he  movements 
of  the  people  of  Pennsylvania,  from  the  time  of  the  first  charter  to  the 
present,  in  reference  to  this  department.  The  tenure  of  good  behaviour 
was  sought  by  the  freemen  of  this  State  in  the  very  first  year  of  the 
establishment  of  the  government.  So  far  back  as  the  year  1683 — the 
year  after  the  charter — at  the  instance  of  the  freemen  of  this  state,  then 
a  province,  there  was  a  concession  made  to  them,  on  the  part*of  the 
proprietor,  of  this  very  tenure  of  good  behaviour  for  the  judges.  A 
difficulty  arose  in  the  administration  of  that  government,  and  the  charter 
was  surrendered  in  the  year  1700.  In  the  year  1706,  only  a  brief  inter- 
val of  six  years,  we  find  the  same  freemen  in  their  conference,  again 
claiming  this  right.  In  the  year  1759,  we  have  them  actually  providing 
for  the  tenure  of  good  behaviour,  by  a  legislative  enactment.  That  law 
having  been  repealed  by  the  king  in  counsel,  we  have  again  an  expres- 
sion of  opinion  on  the  part  of  the  committee  of  the  legislature,  of  which 
Benjamin  Franklin  was  the  organ — complaining  that  they  had  not  got 
what  had  been  promised  to  them — namely,  the  tenure  during  good  beha- 
viour, for  their  judges.  1  will  again  trouble  the  committee,  by  reading 
what  was  recurred  to  by  my  friend  from  Union,  (Mr.  Merrill)  to  whose 
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lucid  argament  I  listened  with  much  gratification,  and  to  whose 
research  I  am  indebted  for  much  useful  information,  with  which  that 
gentleman  furnished  us,  in  relation  to  the  history  of  Pennsylvania. 

The  value  of  that  information,  must  satisfy  all  who  heard  it^  how 
desirable  it  would  be  that  there  should  be  published  a  portion  of  its 
documentary  history,  which  is  now  to  be  found  only  in  JVISS.  in  the 
office  of  the  secretary  of  state.  Every  thing  connected  with  it  is  dear 
to  us  now,  and  will  be  dear  to  those  who  shall  come  after  us.  I  read,  Mr. 
Chairman,  from  the  second  volume  of  Franklin's  works,  at  page  third. 
It  is  an  extract  from  the  report  of  the  committee  of  the  assembly  of  the 
Commonwealth  of  Pennsylvania — of  the  date  of  February  22,  1757-* 
and  is  from  the  pen  of  Thomas  Franklin : 

*'  Fifthly,  by  virtue  of  the  said  royal  charter,  the  proprietaries  are 
invested  with  a  power  of  doing  every  thing,  which  "  with  a  complete 
establishment  of  justice,  unto  courts  and  tribunals,  forms  of  judicature, 
and  manner  of  proceedings,  do  belong  :"  "  It  was  certainly  the  import 
and  design  of  this  grant,  that  the  courts  of  judicature  should  be  formed, 
and  the  judges  and  officers  thereof  hold  their  commissions,  in  a  manner 
not  repugnant,  but  agreeable  to  the  laws  and  customs  of  England;  that 
thereby  they  might  remain  free  from  the  influence  of  persons  in  power, 
the  lights  of  the  people  might  be  preserved,  and  their  properties  effect* 
ually  secured.  That  by  the  guarantee,  William  Penn,  (understanding 
the  said  grant  in  this  light,)  did,  by  his  original  frame  of  government, 
covenant  and  grant  with  the  people,  that  the  judges  and  other  officers 
should  hold  their  commissions  during  their  *'  good  behaviour ^  afid  no 
lons^er,*^ 

^  **  Notwithstanding  which,  the  Governor  of  this  province  have,  for 
many  years  past,  granted  all  the  commissions  to  the  judges  of  the  king's 
bench,  or  supreme  court  of  this  province,  and  to  the  judges  of  the  court 
of  common  pleas  of  the  several  counties,  to  be  held  during  their  will  and 
pleasure  ;  by  means  whereof  the  said  judges  being  subject  to  the  influence 
and  directions  of  the  proprietaries,  and  their  Governors,  their  favorites 
and  creatures,  the  laws  may  Hot  be  duly  administered  or  executed,  bat 
often  wrested  from  their  true  sense,  to  some  particular  purpose ;  the 
foundation  of  justice  may  be  liable  to  be  destroyed  ;  and  the  lives,  laW9» 
liberties,  privileges,  and  properties  of  the  people  thereby  rendered  precfr 
rious  and  altogether  insecure  ;  to  the  great  disgrace  of  our  laws  and  the 
inconceivable  injury  of  his  majesty's  subjects." 

Here  then,  continued  Mr.  C.  we  find  the  legislature  of  Pennsylvania, 
in  tlie  year  1757,  complaining,  through  their  committee  of  grievances. 
And  what  were  those  grievances  ?  They  were  that  they  had  not  got 
what  William  Penn  promised  to  them — namely,  that  the  commissions 
of  the  judges  should  be  during  good  behaviour,  but  that  they  were 
appointed  during  the  will  and  pleasure  of  the  Governor.  And,  at  that 
day,  this  tenure  was  considered  as  a  matter  of  interest  to  the  people,  and 
as  requisite  for  the  security  of  the  people,  and  for  the  independence  of 
the  judiciary. 

Mr.  C.  here  gave  way  to  Mr.  Forward,  on  whose  motion,  the  com- 
mittee rose,  reported  progress,  and  obtained  leave  to  sit  again  ;  and, 

The  Convention  adjouurned. 
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THURSDAY  AFTERNOON,  November  2,  1837. 

FITFH   ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mt.  M'Sherry  in  the  chair,  on  the  report  of  the  committee  to  whom  wa» 
referred  the  fifth  article  of  the  Constitution. 

The  question  being  on  the  amendment  of  Mr.  Woodward,  as  amended 
on  motion  of  Mr.  Dickey. 

Mr.  Chambers  resumed.  Mr.  Chairman,  when  the  committee  rose 
this  morning,  I  was  exhibiting  to  the  committee  the  evidence  of  the  acts 
of  the  freemen  of  the  province  of  Pennsylvania,  in  complaining  of  the 
proprietary  who  had  withheld  from  them  the  rights  which  had  been  gran- 
ted, and  that  the  right  which  they  complained  of  had  been  withheld  from 
them«  was  the  tenure  of  good  behaviour  to  their  judges— complaints  com- 
mencing with  the  year  1683,  the  year  after  the  charter,  and  extending  to 
the  year  1757  and  1759 ;  the  act  of  1759  being  no  other  than  an  act 
claiming  this  tenure,  by  legislative  provision,  as  a  right,  and  proposing  to 
give  effect  to  it  as  such.  The  last  act  of  the  assembly  of  Pennsylvania, 
under  the  proprietary  government,  was  repealed,  as  I  have  before  stated, 
by  the  king  in  council ;  and  we  have  no  record  after  that  period.  Why 
have  we  not  ?  Because  it  was  a  period  of  trouble  between  the  colony 
and  the  mother  country,  when  no  concessions  were  allowed,  and  w^^on 
not  even  conferences  were  admitted  on  the  subject.  The  next  step  which 
was  taken  on  the  part  of  the  colonies,  by  whom  complaints  had  again  and 
again  been  made  in  vain,  was  the  declaration  of  independence.  At  the 
period  then  of  1776,  we  come  down  to  what  has  been  called  the  revolu* 
tionary  government  of  Pennsylvania,  which  was  established  by  the  Con- 
Tention  in  the  year  1776.  That  Constitution  has  been  extolled  by  gen- 
tlemen who  advocate  the  proposed  change  of  the  existing  tenure  under 
the  Constitution  of  1790.  It  is  a  Constitution  which  has  served  its  time 
—-a  Constitution,  which  no  doubt,  in  the  view  of  the  men  who  framed  it. 
was  temporary  and  provisional.  It  was  framed  under  the  exigency  of 
war,  with  an  enemy  in  the  country.  It  was  formed  at  a  time  when  it 
was  necessary  to  build  up  a  Constitution  which  might  serve  for  a  season. 
The  people,  only  a  week  or  two  before,  by  virtue  of  the  declaration  of 
independence,  had  separated  from  the  mother  country.  Having  united 
with  their  fellow  citizens  of  the  other  colonies,  in  declaring  themselves 
independent,  it  was  necessary  that  a  government  of  some  kind  or  other, 
should  at  once  be  established.  The  government  then  was  formed  at  that 
time  with  reference  to  a  stale  of  war.  It  was — and  it  must  be  consid- 
ered as — a  government  clearly  provisional  and  temporary ;  for  it  was  not 
known,  and  it  could  not  be  known,  where  the  revolution  would  land  us^ 
or  what  would  be  our  relations  to  the  other  states  of  the  Union.  We  had 
then  a  bond  of  union — articles  of  confederation  which  were  no  more  than 
a  rope  of  sand.  In  eulogy  of  this  Constitution,  it  has  been  said,  that  it 
answered  triumphantly  well,  the  purposes  for  which  it  was  created — and 
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that  it  carried  us  through  the  war  of  the  revolution.  Sir,  it  was  not  the 
Constitution  which  carried  us  through  that  glorious,  but  fearful  struggle. 
It  was  the  patriotism,  the  virtue,  and  the  courage  of  a  free  people.  You 
might  as  well  say  that  the  articles  of  confederation  had  carried  us  through 
our  struggle,  as  that  the  Constitution  of  1776  had  done  so.  Sir,  I  repeat, 
it  was  the  patriotism  of  our  people  that  carried  us  through.  It  mattered 
▼ery  little  indeed  what  was  the  form  of  government,  so  long  as  there 
existed  such  a  spiiit  in  the  people. 

This  form  of  government,  established  in  1776,  was  to  be  provisionii 
and  temporary  with  reference  to  a  state  of  war.  Its  executive  was  made 
elective  by  the  counsel  and  the  assembly.  It  had  but  one  legislatire 
body.  Is  there  evidence,  or  is  there  not,  that  this  Constitution  was  to  be 
considered  as  a  permanent  Constitution,  by  which  the  welfare,  the  liber- 
ties, the  rights,  and  the  interests  of  the  people  of  the  Commonwealth 
of  Pennsylvania,  were  to  be  controlled  and  governed,  after  peace  waa 
established.  Sir,  there  is  no  such  evidence.  On  the  contrary,  we  find 
that  during  the  war,  the  Constitution  was  complained  of  in  an  address, 
printed  in  the  year  1779,  which  was  signed  by  several  of  those  very  men 
who  signed  the  declaration  of  independence,  as  well  as  by  other  citizens, 
even  during  the  pressure  of  the  war.  And  no  sooner  had  peace  been 
established,  than  the  attention  of  the  freemen  of  the  Commonwealth  was 
directed  to  the  revision  of  this  Constitution.  The  council  of  censors, 
whose  ofhce  it  was  under  that  Constitution  to  revise  it,  and  to  consider 
and  make  known  what  were  its  defects — were  elected  only  once  in  the 
period  of  seven  years.  Under  that  provision,  the  first  council  would  be 
elected  in  the  year  1783 — the  very  year  afterwards  their  attention  was 
directed  to  it,  and  they  considered  it  as  defective,  and  called  for  a  revis- 
ion— that  is  to  say,  a  majority  of  the  council  of  censors  did  so.  1  refer, 
to  the  proceedings  for  the  call  of  the  Convention  at  that  time,  page  sev- 
enty, for  the  purpose  of  shewing  what  was  one  of  the  great  grievances  to 
which  the  attention  of  the  censors  was  called.  I'he  passage  is  as  fol- 
lows : 

**  That,  by  the  said  Constitution,  the  judges  of  the  supreme  court  are  to 
**  be  commissioned  for  seven  years  only,  and  are  removable  (for  misbe^ 
**  haviour)  at  any  time,  by  the  general  assembly.  Your  committee 
"  conceive  the  said  Constitution,  to  be,  in  this  respect,  materially 
*'  defective. 

*'  1.  Not  only  because  the  lives  and  property  of  the  citizens  must,  in  a 
"  great  degree,  depend  upon  tlie  judges,  but  the  liberties  of  the  state  are 
"  evidently  connected  with  their  independence. 

**  2.  Because  if  the  assembly  should  pass  an  unconstitutional  law,  and 
"the  judges  have  virtue  enough  to  refuse  to  obey  it,  the  same  assembly 
"  could  instantly  remove  them. 

*'  3.  Because  at  the  close  of  seven  years,  the  seats  of  the  judges  must 
"  depend  on  the  will  of  the  council ;  wherefore,  the  judges  will  naturally 
**  be  under  an  undue  bias,  in  favor  of  tliose  upon  whose  will  their  com- 
**  missions  are  to  depend." 

This,  continued  Mr.  C.  was  Uie  opinion  of  the  majority  of  the  council 
of  censors ;  but,  inasmuch  as  it  required,  under  the  then  existing  Con- 
stitution, a  majority  of  two-thirds  to  have  a  call  of  a  Convention,  the 
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call  was  not  at  that  time  had,  but  the  legislature  directed  its  attention  to 
the  subject,  and  so  great  was  the  demand  on  the  part  of  the  people  for  a 
revision,  that  they  would  not  wait  for  the  period  allotted  for  another  elec- 
tion of  censors,  and  which  period  was  not  to  arrive  again  for  the  long 
space  of  nearly  seven  years.  When  the  subject  of  calling  the  Conven- 
tion came  up  before  the  legislature,  which  was  on  the  24th  of  March,  in 
the  year  1789,  it  will  be  found  by  reference  to  the  same  book  from  which 
I  last  quoted,  that  the  vote  was  in  favor  of  the  call  41 — against  it  17  ;  so 
that  more  than  two-thirds,  or  nearly  three-fourths  of  the  legislature  of 
1789y  recommended  to  the  people  to  call  a  Convention,  for  the  purpose 
of  revising  the  Constitution.  And  it  is  to  be  remarked  here,  Mr.  Chair- 
many  that  this  Constitution  had  never  been  submitted  to  the  people  for 
ratification.  The  Constitution  of  1776,  as  adopted  during  the  revolution 
and  under  the  pressure  of  war,  never  was  submitted  to  the  people  for  their 
approval  or  rejection,  and  we  find  the  people  complaining  not  only  by 
address,  but  through  their  organs,  immediately  after  the  establishment  of 
peace,  of  defects  in  the  Constitution,  and  assigning  the  tenure  of  the  judges 
as  one  of  the  great  grievances  under  it. 

Well  sir,  the  legislature,  by  the  vote  which  I  have  mentioned,  deter- 
mined on  having  a  call  of  a  Covention.  Delegates  to  the  Convention 
were  elected  by  the  people,  and  what  is  the  evidence  which  we  have  of 
public  sentiment  at  that  time  in  relation  to  the  judicial  tenure  ?  I  will 
read  a  paper  from  page  one  hundred  and  fifty-one  of  the  same  book.  It 
is  as  follows : 

**  Resohed,  That  the  judicial  department  of  the  Constitution  of  this  Commonwealth 
idumld  be  altered  and  amended,  so  as  that  the  judges  of  the  supreme  court  should 
hM.  their  commissions  dming  good  behaviour  and  be  independent  as  to  their  salaries, 
subject,  however,  to  such  restrictions  as  may  hereafter  be  thought  proper." 

This  resolution,  continued  Mr.  O.  was  adopted  by  a  vote  of  fifty-six  to 
eight ;  and  among  the  yeas,  I  see  the  names  of  Wilson,  M'Kean,  White- 
hill,  Snyder,  Smilie,  Finddey,  Irvine,  &c.  ' 

When  the  subject  came  again  before  the  Convention  for  final  adoption, 
so  united  were  the  members  in  their  opinions  upon  it,  so  nearly  unani- 
mous, that  the  constitutional  provision  which  now  exists  was  adopted 
without  a  division. 

And  who,  Mr.  Chairman,  were  the  members  of  that  Convention  ? 
Who  were  they  whose  names  were  registered  among  the  yeas  in  favor  of 
the  adoption  of  this  constitutional  provision  ?  They  were  men  of  eminence 
in  your  Commonwealth,  men  not  only  of  talents  and  acquirements,  but 
also  of  very  great  experience.  The  men  whose  names  I  have  just  read 
were  among  the  most  prominent  members  of  the  democratic  party.  Were 
they  not  men  who  had  lived  under  the  Constitution  of  1776?  who  had 
been  active,  not  only  as  citizens  but  as  public  magistrates,  under  the 
proprietary  government,  prior  to  the  year  1776  ?  And  were  not  such 
men  well  qualified  to  give  us  a  form  of  government,  which  was  suited  to 
our  condition  and  our  wants  ?  Great  as  is  the  respect  which  I  entertain 
for  the  body  of  which  I  am  here  a  member,  still  I  am  not  willing  to  con- 
cede, that  we  are,  in  any  respect,  the  superiors  of  the  men  who  formed 
the  Constitution  of  1790,  or  that  we  possessed  any  advantage  of  them  in 
any  thing  to  be  derived  from  liistory,  or  even  from  experience.  And, 
sir,  I  shall  be  well  satisfied  if  the  work  of  our  Constitution,  as  it  shall 
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leave  our  hands,  if  it  shall  subsequently  receive  the  sanction  of  the 
people  may  promote  the  prosperity  and  happiness  of  this  Common- 
wedth,  to  the  same  extent  as  did  the  Constitution  of  1790.  Sir,  were 
not  the  men  of  [that  day — those  whose  names  I  have  read^-^acquainted 
with  the  science  of  government  ?  Were  they  not  men  who  had  been 
schooled  not  only  in  times  which  tried  men's  souls,  but  schooled  in  times 
when  the  structure  of  human  government,  and  the  question  of  what  form 
of  government  was  best  suited  to  a  free  people,  was  the  subject  of  discus- 
sion in  popular  assemblies,  in  periodical  journals,  in  the  weekly  papers,  in 
the  ordinary  meetings  of  the  people,  and  at  their  fire  sides  ?  Who  wag  Tho- 
mas McKean  ?  Was  not  he  qualified  in  point  of  knowledge  and  of  experi- 
ence to  construct  for  us  a  form  of  government?  He  had  been  a  member 
of  the  American  Congress,  from  its  opening  in  1774,  till  the  peace  of 
1783 — and  a  part  of  that  time,  he  had  been  the  presiding  officer  of  that 
body.  He  was  also  the  chief  justice  of  the  state  of  Pennsylvania,  from 
the  year  1777,  for  the  period  of  twenty-two  years,  under  the  Constitutions 
of  1776  and  1790. 

Sir,  it  is  not  for  us  to  decry  the  Constitution  of  1790,  by  underrating 
the  men  who  framed  it.  It  is  not  for  us  to  be  told  here  that  its  features 
are  aristocratic,  when  those  features,  thus  complained  of,  were  introdnced 
by  nearly  an  unanimous  vote.  What  has  been  our  experience  under  this 
Constitution  ?  We  admit  that  our  state  has  prospered,  our  citizens  free 
and  happy,  and  justice  been  administered  promptly  and  without  delay. 
The  rights  of  individual  citizens  have  also  been  protected  and  the  pub- 
lic peace  maintained.  But,  sir,  we  are  told  of  individual  instances  of 
misbehaviour,  or  oppression,  on  the  part  of  some  of  the  judges.  I  am  not 
going  into  a  vindication  of  any  official  officer.  We  are  not,  sir,  I  trust, 
going  to  try  the  judges  of  the  Commonwealth — neither  the  living  nor  the 
dead.  This  is  not  the  place  of  trial,  and  if  they  are  to  be  tried  the  least 
that  can  be  done  is  to  give  them  notice  of  it.  They  should  know 
whether  we  intend  to  give  them  a  hearing  or  not.  Sir,  there  may  be, 
and  probably  always  will  be  under  this  or  any  government,  cases  of  indi- 
vidual wrong.  But  the  question  is,  will  they  be  few  in  number  under  a 
government,  with  a  judiciary,  limited  to  a  certain  number  of  years?  For, 
I  would  remark,  that  whatever  the  mischief,  or  evil,  or  inconvenience 
which  may  have  been  experienced,  owing  either  to  the  incompetency  or 
unfaithfulness  of  judges,  it  is  not  chargeable  to  the  system.  It  is  a  cir- 
cumstance to  which  every  system  is  exposed ;  it  arises  from  the  infirmity 
of  man,  and  of  human  institutions.  It  is,  then,  for  those  to  make  the 
experiment  of  a  tenure  for  years,  who  may  think  proper  to  do  so.  The 
experiment  of  1776,  was  tried  and  abandoned  by  the  very  men  who  in- 
troduced it.  I  have  already  said  that  I  would  not  go  into  a  vindication  of 
the  conduct  of  individuals.  This  is  not  the  proper  tribunal,  nor  am  I 
qualified,  if  it  was,  to  enter  upon  the  task.  We  have  been  informed  that 
there  has  been  a  denial  of  justice.  Now,  I  am  not  aware  of  any  recorded 
evidence  of  it.  We  have  been  told,  too,  that  there  are  a  great  many  suits 
remaining  on  some  of  the  dockets.  It  is  well  known,  sir,  to  many  of  the 
members  oi'  this  Convention,  that  the  business  of  the  courts  was  greatly 
increased  ten  or  fifteen  ye:irs  since,  on  account  of  the  overtrading  that  had 
fi  few  years  previously  taken  place,  and  in  consequence  of  the  controver- 
sies which  resulted  from  it,  and  the  sacrifice  of  property  under  executions. 
The  business  of  the  courts,   for  a  series  of  years,  increased,  I  may  say 
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ten  fold,  and  it  was  beyond  their  ability  to  dispose  of  it  faster  than  they 
did.  But,  sir,  the  complaints  that  were  made  now  no  longer  exist.  Com- 
plaints of  this  character  are  not  confined  to  Pennsylvania;  they  are  com- 
mon in  other  states,  under  like  circumstances.  Sir,  the  cases  on  your 
supreme  court  docket  are  disposed  of,  and  in  the  county  courts,  I  am  not 
aware  that  there  is  any  cause  for  complaint.  But,  sir,  we  were  told  that 
the  people  are  dissatisfied  with  the  Constitution,  and  particularly  in  regard 
to  that  provision  of  it  respecting  the  judges.  What  evidence  have  we, 
sir,  that  such  is  the  fact  ?  Why,  we  have  been  referred  to  some  petitions 
that  were  presented  to  the  legislature  in  1805,  and  1810,  and  at  one  or 
two  periods  since.  Now,  to  what  do  they  really  amount  ?  They  were 
signed  by  a  few  thousand  citizens  of  the  Commonwealth  ;  and  when  we 
consider  and  reflect  on  the  manner  in  which  signatures  are  generally  pro- 
cured to  documents  of  this  character,  it  cannot  be  regarded  as  any  great 
evidence  of  public  opinion.  Sir,  the  best  method  of  ascertaining  public 
sentiment,  is  through  the  ballot  boxes.  The  representatives  of  the  peo- 
ple who  came  here  from  every  district  of  the  state,  in  1803-4,  were  un- 
willing to  adopt  resolutions  for  the  call  of  a  Convention,  until  they  had 
been  laid  before  the  people,  in  order  that  they  might  know  what  credit  to 
give  them,  and  to  see  what  was  their  character.  But,  in  1803-4,  the 
legislature  yielded  to  a  strong  expression  of  public  sentiment  through  the 
ballot  boxes.  What  was  it?  Why  in  1825,  a  majority  of  fifteen  thou- 
sand votes  were  given  against  calling  a  Convention — thus  showing  that 
the  people  were  in  favor  of  the  existing  Constitution — were  contented 
with  it,  as  one  that  secured  them  in  their  rights  and  their  liberties. 
But,  it  has  been  said  that  reform  was  wanted — that,  at  each  election  for 
Governor,  the  people  have  demanded  reform.  I  know,  sir,  that  we  have 
heard  the  cry  of  "  reform,"  and  that  reform  was  required.  But,  of  what 
kind  was  it  ?  It  was  radical  reform  in  the  administration  of  the  govern- 
ment— a  correction  of  the  abuses  of  power  that  was  wanted.  Here 
•was  a  field  for  reform,  and  a  wide  field  too.  Tliere  could  be  no  doubt 
that  reform  was  desired  in  the  government.  Many  bad  appointments  of 
judges  and  other  officers  had  been  made  by  the  various  Governors,  and 
other  abuses  were  known  to  exist.,  Sir,  the  reform,  however,  which 
was  desired,  was  in  respect  to  the  administration  of  the  government  and 
not  the  Constitution.  We  have  had  party  judges,  it  is  said, — men  who 
identified  themselves  with  the  several  parties  of  the  country — allowing 
themselves  to  be  used  for  party  purposes — attending  meetings  and  acting 
frequently  as  presiding  olficers  of  them  ;  and  even  descending  so  low  as  to 
become  committees  of  vigilance.  In  vindication  of  the  conduct  of  such 
judges  I  have  nothing  to  say.  They  have  dishonored  their  station.  A  judge 
has  the  same  political  rights  as  every  other  citizen  ;  and  he  has  a  right  to 
exercise  them.  He,  however,  should  not  be  a  partisan  for  if  he  be,  he 
will  have  the  prejudices  and  feelings  of  a  partisan;  and  if  he  does 
not  do  injustice,  he  at  least  will  be  suspected  of  it.  But,  sir,  we  have 
been  told  that  the  system  is  tyrannical,  arbitrary,  and  odious  to  the  peo- 
ple. This,  sir,  I  think  was  the  language  used  by  the  gentleman  from 
Luzerne,  (Mr.  Woodward)  that  the  .system  was  odious  and  disgusting. 
The  gentleman  certainly  used  language  which,  1  think,  was  uttered 
without  consideration.  And,  he  said  that  the  system  was  so  dis- 
e^usting  that  its  judiuas  were  a  stench. 
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Mr.  Woodward  rose  and  explained,  that  the  remark  he  dad  used  was 
applicable  to  the  system,  and  not  to  the  judges. 

Mr.  Chambers:  resumedl  understand  the  gentleman.  I  am  not  willing 
to  admit  that  this  system  has  been  regarded  as  disgusting,  and  that  the 
people  have  been  condemning  it  from  one  end  of  the  Commonwealth  to 
the  other,  while  they  have  been  sparing  the  other  departments  of  the  gov- 
ernment. I  cannot  believe  that  the  wrath  of  the  people  has  been  wholly 
directed  against  the  judiciary.  My  acquaintance,  sir,  with  the  people 
gives  me  a  very  different  opinion  of  what  their  disposition  is,  than  to  sup- 
pose that  after  the  election  of  the  present  Governor,  they  directed  their 
whole  wrath  against  the  judiciary,  and  had  nothing  to  say  to  the  dispar- 
agement of  the  executive.  Why,  we  have  only  to  take  up  a  newspaper 
—no  matter  what  county  it  was  published  in,  and  we  shall  see  with  what 
respect  he  is,  and  has  been  spoken  of  ever  since  he  entered  upon  the  dis- 
charge of  his  ofUcial  duties.  Sir,  there  have  been  more  complaints  made 
against  the  executive,  than  the  judiciary,  and  that  principally  on  account 
of  the  extent  of  his  patronage — he  being  to  appoint  a  few  county  officers. 
But,  it  is  further  objected,  that  the  present  tenure  of  office  is  odious  to 
the  people,  and  is  in  fact,  a  life  office.  I  think,  sir,  with  several  of  my 
friends,  who  have  addressed  the  committee,  that  to  call  an  office  held 
during  good  behaviour,  a  life  office,  is  an  abuse  of  the  term.  A  life  office 
we  understand  to  be  an  office  out  of  which  the  incumbent  cannot  be 
removed  during  his  life.  But,  an  office  held  during  good  behaviour,  is 
the  reverse,  for  the  incumbent  may  be  ousted  whenever  misbehaviour  or 
official  negligence  demands  it.  Sir,  what  are  these  offices  ?  They  are 
established,  are  they  not,  for  the  public  service*— to  carry  out  the  purpo- 
ses of  the  government  ?  For  the  service  of  the  people,  and  for  the 
welfare  of  the  people  ?  If  the  people  are  satisfied — if  they  are  served 
properly  by  faithful  and  intelligent  officers,  what  difference,  I  ask,  can  it 
possibly  make  to  them,  whether  the  tenure  for  which  their  public  servants 
hold,  be  long  or  short  ?  Now,  sir,  I  should  imagine  all  that  the  people 
require  and  desire,  is  to  have  faithful  servants.  If  offices  were  to  be 
regarded  as  rewards  to  partisans — as  bounties  to  be  given  to  friends,  then 
there  would  be  a  reason  for  multiplying  the  channels  of  obtaining  office  by 
making  the  tenure  a  very  shoit  one.  But  when,  sir,  we  consider  that 
offices  were  not  created  for  the  benefit  of  individuals,  but  for  that  of  the 
public — what  difference  can  it  make  to  them,  whether  the  officers  hold 
for  a  long  or  a  short  tenure,  provided  they  perform  their  respective 
duties  faithfully  and  assidiously.  Here,  then,  is  a  limitation  of  office  of 
that  character;  the  officer  is  to  continue  in  office  so  long  as  he  behaves 
himself  well.  Here,  I  repeat,  is  a  limitation  only  in  regard  to  the  public 
service,  and  the  public  welfare.  To  illustrate  this  with  reference  to  some 
occupation  of  a  life  of  labor,  either  as  connected  with  agriculture,  manu- 
factures, or  mechanics,  I  would  say  if  an  individual,  who  was  desirous 
of  having  another  to  serve  him  in  a  certain  capacity  in  some  business 
requiring  his  skill  and  attention,  and  that  man  is  engaged  elsewhere  profit- 
ably, he  of  course  ^vould  not  give  up  his  situation  to  take  another,  without 
first  making  an  inquiry  *'  on  what  terms  will  you  take  me  ?"  You  want, 
for  instance,  an  engagement  as  master  mechanic,  or  overseer,  or  some 
occupation  of  thai  kind.  The  person  to  whom  you  have  said  this,  flight 
desire  your  services,  and  would  say — "  I  will  take  you  and  keep  you  as 
long  as  you  continue  to  do  well."     Now,  would  you,  sir,  consider  this 
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offer  as  giving  the  employer  a  situation  for  life  ?  If  an  individual  in 
office  misbehaves,  he  is  liable  to  bo  tried,  condemned  and  dismissed. 
Besides,  too,  he  is  subject  to  be  removed,  on  many  accounts,  without 
being  granted  a  trial.  And,  thus  it  is  that  one  set  of  men  are  to  remove 
another,  and  the  representatives  of  the  people  themselves  are  to  be 
displaced  by  the  people.  Every  man  knows  the  terms  upon  which 
he  takes  office.  I  take  it  for  so  long  as  I  behave  myself  well,  and  I  con- 
tent myself  to  be  judged— by  whom  ?  Your  public  agents — your  repre- 
sentatiyes  pass  upon  my  conduct.  Is  this,  sir,  more  than  reasonable  ? 
According  as  a  man  may  behave  well  or  ill,  is  the  decision  of  the 
repretentatives  of  the  people,  and  the  tenure  of  the  office. 

I  will  now,  Mr.  Chairman,  ask  the  attention  of  the  committee  to  the 
opinion  and  experience  of  our  fellow  citizens  of  other  states  and  under 
other  governments. 

What  is  public  sentiment  in  relation  to  judicial  tenure  among  our  fel- 
low citizens  in  other  states  of  this  Union,  similarly  circumstanced  with 
ourselves,  having  like  republican  institutions,  and  with  a  free  people  to 
govern  and  be  governed. 

The  opinion  of  the  sages  and  patriots  assembled  from  every  part  of  the 
United  States,  who  formed  the  Constitution  of  the  United  States,  is  im- 
perishably  exhibited  in  its  provisions  in  favor  of  the  tenure  of  good  beha- 
viour in  the  judges  of  the  courts  of  that  government,  as  essential  to  the 
independence  of  the  department,  and  the  maintenance  of  constitutional 
government. 

The  Constitution  of  the  United  States,  and  that  of  Pennsylvania,  is 
said  to  be  formed  as  the  model  of  the  British  government.  Was  there 
any  partiality  at  that  day  for  England,  or  its  institutions  ?  No ;— having 
just  got  out  of  a  protracted  war  with  that  country,  prosecuted  under  cir- 
cumstances of  oppression  and  injustice,  the  prejudices  of  the  country 
were  against  that  government.  Having  derived  our  laws,  many  of  our 
existing  institutions  from  that  country,  having  the  same  language  and 
literature  to  a  great  extent,  our  statesmen  were  not  to  overlook  the  lessons 
of  wisdom,  to  be  derived  from  her  history.  But,  sir,  was  Benjamin 
Franklin,  Thomas  Miffiin,  James  Madison  and  others,  patriots,  who 
formed  that  Constitution,  to  be  suspected  of  being  under  British  influence 
or  under  partiality  to  British  institutions.  They  had  not  only  condemned 
her  wrongs  and  tyranny  in  the  public  council  and  legislative  halls,  but 
some  of  them  at  the  peril  of  their  lives,  had  encountered  her  armies  on 
the  £eld  of  battle. 

The  civil  and  protected  rights  of  the  citizen,  and  the  principles  of  re- 
publican government  was  well  understood  at  the  adoption  of  the  federal 
Constitution,  and  now  discussed  and  maintained  in  the  public  journals^ 
and  by  the  writings  of  a  Hamilton,  Madison  and  Jay,  is  a  work  which  im 
referred  to  at  this  day,  as  a  standard  one,  of  authority  in  political  science, 
and  which  will  be  respected  and  admired  as  long  as  our  republican  insti- 
tutions are  maintained. 

I  have  no  partiality  for  any  thing  British ;  but,  having  derived  our  lan- 
guage and  laws  from  that  country,  we  with  propriety  looked  to  it  for  our 
forms  of  government.  From  the  year  1680  down,  there  was  a  strong 
tendency  in  Great  Britain  to  popular  institutions,  and  a  disposition  to 

VOL.   IV.  2f 


482  PROCEEDINGS  AND  DEBATES. 

ameliorate  the  condition  of  the  people.  Concessions  were  made  to  the 
people  from  the  kings.  There  was  a  like  tendency  towards  ameliora- 
tion in  other  governments.  Concessions  were  made  in  fa^ror  of  popular 
rights,  in  1701  and  afterwards.  Chancellor  Kent,  in  his  Commentaries, 
remarks  on  this  subject:  (1.  Kent  Commentaries,  467.) 

<'  The  importance  of  a  permanent  tenure  of  office  to  secure  the  inde- 
pendence, integrity,  and  impartiality  of  judges  was  early  understood  in 
France.  Louis  the  Eleventh,  in  1467,  made  a  memorable  declaration,  that 
the  judges  ought  not  to  be  deposed  or  deprived  of  their  offices  but  for  a 
forfeiture  previously  adjudged  and  judicially  declared  by  a  competent 
tribunal.  The  same  declaration  was  often  confirmed  by  his  successors ; 
and  after  the  first  excesses  of  the  French  revolution  were  passed,  the 
same  principle  obtained  a  public  sanction.  And  it  has  now  become  in- 
corporated, as  a  fundamental  principle  into  the  present  charter  of  France, 
that  the  judges  appointed  by  the  crown  shall  be  immovable.  Other  Eu- 
ropean nations  have  followed  the  same  example  ;  and  it  is  highly  proba- 
ble, that  as  the  principles  of  free  government  prevail,  the  necessity  of 
thus  establishing  the  independence  of  the  judiciary  will  be  generally  felt 
and  firmly  provided  for." 

But,  sir,  we  are  told  that  the  Constitution  of  the  United  States  is  not 
a  model  for  us,  and  that  it  gives  powers  to  the  federal  judiciary  which  do 
not  belong  to  the  judiciary  of  this  state  ;  and  that  the  federal  judiciary 
exercises  a  political  power  not  belonging  to  the  courts  of  this  Common- 
wealth, I  do  not,  however,  know  of  any  powers  which  they  possess 
that  are  not  also  possessed  by  the  state  judges.  There  are  some  cases 
in  relation  to  controversies  between  states  and  the  constnictibu  of  treaties 
which  belong  to  the  federal  court,  bat  those  are  not  cases  of  political 
power;  they  are  questions  relative  to  the  rights  of  property — ^tothe  rights 
of  persons  and  things.  If  those  judges  are  clothed  with  political  power, 
it  would  be  a  reason  why  they  should  not  hold  their  stations  by  the  ten- 
ure of  good  behaviour.  If  they  possessed  a  political  power  beyond  the 
reach  and  control  of  the  people  and  the  other  branches  of  the  government, 
it  would  be  a  reason  for  limiting,  instead  of  extending,  their  tenure.  Sir, 
we  have  had  presented  tons  the  names  of  many  individuals,  as  authorities 
for  a  tenure,  limited  by  a  term  of  years.  The  name  of  Franklin,  has, 
among  others,  been  presented  to  us,  with  all  the  commendations  to  which 
it  is  so  justly  entitled.  But  the  evidence  was  so  positive  that  Franklin 
did  not  support  thjit  tenure  in  application  to  the  judiciary,  that  the  gentle- 
man from  rhiladelpliia  county,  had  dropped  him  as  an  authority.  Frank- 
lin was  no  doubt  in  favor  of  the  tenure  of  good  behaviour,  and  he  so  ex- 
pressed himself  in  his  letter.  He  was  in  favor  of  the  federal  Constitution, 
was  a  member  of  the  Convention  which  framed  it,  voted  in  favor  of  its 
adoption,  and  never  expressed  any  dissent  from  the  tenure  of  good  be- 
haviour provided  by  it.  Dr.  Franklin  thus  writes  to  Charles  Carrol,  Esq. 
May  25,  1781),  on  the  subject  of  the  federal  Constitution  : 

"If  any  form  of  government  is  capable  of  making  a  nation  happy,  ours 
1  thizJi.  bids  fair  for  producing  that  efiect.  But  after  all  much  depends 
cpon  the  people  who  are  to  be  governed.  We  have  been  guarding 
againt  an  evil  that  old  states  are  most  liable  to,  excess  of  power  in  the 
rulers,  but  our  present  danger  seems  to  be(  dLijjt  of  obedience  in  the 
subjects,^' 
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But  giving  up  Dr.  Franklin,  the  gentleman  from  the  county  of  Phila- 
delphia, (Mr.  IngersoU)  took  up  Dr.  Johnson,  as  an  authority,  heeause 
ke  expressed  his  disapprobation  of  the  good  behaviour  tenure,  conferred 
by  the  king  upon  the  judiciary.  Dr.  Johnson  is  the  last  individual 
whose  authority  should  be  brought  for  the  instruction  of  our  republicans, 
in  the  distribution  of  the  powers  of  government.  He  was  a  high  toned 
tory,  and  wrote  •*  Taxation  no  Tyranny;"  and  recommending  the  strong- 
est coercive  measures  against  the  Americans.  A  pensioner  upon  the  king, 
he  was  the  advocate  of  power,  and  the  authority  of  such  a  man  ought  to 
have  little  weight  with  us  on  this  subject.  If  we  must  have  a  British 
authority,  let  us  be  excused  from  him,  and  take  Dr.  Paley,  who  was  not 
only  distinguished  in  moral  science,  but  whose  great  mind  embraced  the 
whole  compass  of  the  sciences.  I  will  read  from  Arcti  Deacon  Paley's 
Treaties  on  Moral  Philosophy,  the  following  passage  : 

«*The  next  security  for  the  impartial  administration  of  justice,  especi- 
ally in  decisions  to  which  government  is  a  party,  is  the  independency  of 
the  judges.  As  protection  against  any  illegal  attack  upon  the  rights  of 
the  subject  by  the  servants  of  the  crown  is  to  be  sought  for  from  these 
tribunals,  the  judges  of  the  land  become  not  unfrequently  the  arbitrators 
between  the  king  and  the  people ;  on  which  account  they  ought  to  be 
independent  of  either ;  or  what  is  tlie  same  thing,  equally  dependent  upon 
both;  that  is,  if  they  be  appointed  by  the  one,  they  should  be  removable 
only  by  the  other.  This  was  the  policy  which  dictated  the  memorable 
improvement  in  our  Constitution  by  which  the  judges,  who  before  the 
revolution  held  their  offices  during  the  pleasHire  of  the  king,  can  now  be 
deprived  of  them  only  by  an  address  from  both  houses  of  parliament,  as 
the  most,  regular,  solemn  and  authentic  way,  by  which  the  dissatisfaction 
of  the  people  can  be  expressed." 

8uch  are  the  sentiments  of  a  man  who  was  the  subject  of  a  king — 
that  the  judges  ought  to  be  independent,  and,  if  they  were  appointed  by 
one  power,  should  be  removable  by  another.  The  gentleman  from  the 
county,  was  also  pleased  to  refer  to  the  opinion  of  Thomas  Jefferson. 
Mr.  Jefferson  was  strongly  opposed  to  the  judiciary,  after  he  was  Presi- 
dent of  the  United  States,  and  the  opinions  referred  to  now  by^the  gen- 
tleman were  those  which  he  expressed,  after  he  had  had  occason  to  put 
the  power  of  an  independent  judiciary  interposing  between  him  and  his 
favorite  objects.  Before  that  time,  not  a  word  could  be  found  in  his 
writings,  expressive  of  his  opposition  to  the  good  behaviour  tenure. 
Thomas  Jefferson,  with  all  his  great  talents  and  acquirements,  was  a  man 
Tery  much  influenced  by  his  personal  and  political  prejudices,  which  were 
so  strong  and  so  much  warped  his  judgment,  that  his  opinions  may  be 
quoted  on  any  side  of  almost  any  question.  What,  sir,  were  the  opinions 
of  James  Madison,  a  man  who  commanded  universal  respect  when  liv- 
ing, and  whose  memory  was  held  in  reverence  and  veneration  by  every 
American.  We  find  Mr.  Madison  lending  his  assistance  to  revise  the 
Constitution  of  his  native  state  in  1829  ;  and  we  find  him  there,  in  favor  of  a 
provision  securing  to  the  judges  the  tenure  of  good  behaviour  and  requir- 
ing two-thirds  of  the  whole  of  the  legislative  body,  for  their  removal.  I 
might  mention  other  high  authorities  in  the  different  states  in  favor  of  the 
tenure  of  good  behaviour.  That  tenure,  as  I  can  show,  has  been  considered 
as  an  assential  feature  in  a  republican  form  of  government.     I  will  ask  the 
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attention  of  the  committee  for  a  few  minutes,  to  the  proceedings  of  other 
states  on  this  subject ;  and,  when  we  look  elsewhere  for  our  authority, 
we  should  refer  to  those  states  which  arc  placed  in  like  circumstances 
with  our  own.  I  will  not  go  to  Arkansas  and  Michigan  for  a  model  of  a 
judiciary,  because  they  are  new  states,  and  composed  of  people  who  have 
come  suddenly  together,  and  strangers  to  each  other.  We  are  placed 
under  rery  dilTerent  circumstances.  This  is  an  old  state,  and  our  people 
are  known  to  each  other,  with  fixed  and  solemn  habits,  and  accustomed 
to  the  same  institutions.  I  look  for  the  lights  of  experience  to  the  old 
states,  where  the  population,  like  ours,  is  dense — wheie  are  to  be  found 
a  people  assimilated  in  habits,  and  who  have  existing  institutions.  A  new 
state  cannot  give  instruction  in  government  to  an  old  one  ;  as  well  might 
a  young  man,  just  started  in  life,  recommend  his  rules  of  action  to  those 
who  have  gone  through  a  long  and  a  prosperous  and  honorable  career 
upon  a  different  system.     Let  us  look  for  light  to  the  old  states. 

Of  the  original  thirteen  states  who  adopted  the  federal  Constitution, 
several  have  since  revised  their  state  Constitutions  and  modled  them  with 
all  the  lights  and  advantages  of  experience. 

The  state  of  Connecticut  revised  her  Constitution  in  It  19  ;  and  thoagh 
under  her  previous  government,  the  judges  were  elected  annually  by  the 
legislature,  the  tenure  of  the  judges  of  her  supreme  and  superior  courts, 
was  changed  to  that  of  good  beliaviour.  Maine  adopted  her  Constitution 
in  1819,  ami  provided  for  the  judges,  a  like  of  tenure  of  good  behaviour. 
Massachusetts  revised  her  Constitution  in  1821,  and  established  a  like 
tenure.  In  the  same  year,  the  state  of  New  York  revised  and  amended 
her  Constitution,  making  tlic  tenure  of  the  judges  of  the  supreme  and 
circuit  courts  during  good  behaviour.  Tlie  judges  of  the  county  courts 
which  are  \cry  inferior  courts,  and  recorders  of  cities,  were  appointed  for 
the  term  of  five  years. 

In  1830,  Virginia  revised  and  amended  her  Constitution,  bat  retained 
the  term  of  good  behaviour  for  the  judges  of  her  courts.  Delaware  did 
the  same  in  1831,  and  so  did  North  Carolina  in  1835, 

Six  of  the  original  thirteen  states  have  thus  revised  and  amended  their 
state  Constitutions  within  a  few  years ;  and  with  all  the  lights  of  their 
experience,  considered  it  most  expedient,  safest  and  best,  that  the  judges 
who  were  to  administer  the  laws,  should  hold  their  offices  so  long  as 
they  behaved  themselves  well,  subject  to  removal  for  misbehaviour  or 
other  causes,  by  tlie  legislature.  'In  the  tenure,  and  causes,  and  mode  of 
removal,  they  diirer  but  little  from  those  now  contained  in  tlie  Constitu- 
tion of  this  Commonwealth. 

Two  of  these,  Connecticut  and  New  York,  restricting  their  judges  of 
their  inferior  courts,  to  a  term  of  years.  We  are,  however,  told  of  the  limi- 
ted tenures  of  othei  of  the  old  states.  In  Vermont,  the  judges  are  elected 
annually.  But  does  any  one  wish  to  adopt  that  system  here  ?  If  there 
is  one  member  of  this  body  in  favor  of  it,  there  is  certainly  but  one.  In 
Rhode  Island,  two  of  the  judges  arc  annually  elected.  But  Rhode  Island, 
is  still  governed  under  a  charter  from  King  Charles  II.  and  under  the 
same  charter,  her  legislature  is  chosen  twice  a  year.  That  system  is  not 
proposed  to  be  adopted  here.  But  we  are  told  that  the  judges  in  Rhode 
Island  are  continued  from  time  to  time.  Upon  inquiry  as  to  the  manner  in 
which  the  system  works  in  Rhode  Island,  I  have  leamed,  that  judges 
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aare  reappointed  from  year  to  year  by  the  legislature,  because  the  salaries 
are  so  low,  that  there  is  no  competition  for  the  offices.  It  is  difficult  to 
find  any  person  who  will  accept  the  office,  and  they  are  obliged  to 
reelect  the  incumbent.  But,  if  the  salary  were  raised  to  a  reasonable 
remuneration,  there  would  be  no  want  of  persons  to  take  it,  and  the 
changes  would  be  very  frequent. 

Of  New  Jersey,  he  would  say  nothing  because  we  have  heard  of  the 
-operation  of  the  system  there.     In  Georgia,  they  elected  their  judges  for 
the  term  of  three  years.     He  had  made  a  like  inquiry  of  the  operation 
of  the  system  there,  and  he  was  told  by  an  intelligent  political  opponent 
of  his,  a  supporter  of  the  present  administration  of  the   general   govern- 
ment, that  their  system  worked  badly,  and  that  they  were  desirious  of 
remedying  it.     He  now  come  back  to  the  proposed  amendments.     Those 
■amendments  proposed  to  give  different  tenures  to  the  judges  of  our  courts 
— one  tenure  for  the  judges  of  our  supreme  court,  and  another  for  the 
judges  of  our  courts  of  common  pleas.     Now  he  was  not  able  to  under- 
stand, why  it  was  that  the  judges  of  the  courts  of  common  pleas,  should 
not  have  a  tenure  as  permanent  as  the  judges  of  the  supreme  court.     It 
is  the  judges  of  your  courts  of  common  pleas  who  are  liable  to  be  influ- 
enced by  public  commotion — by  faction  or  by  the  power  and  influence 
of  parties  litigant.     They  are  men  too,  who  must  decide  upon  what  is 
before  them,  at  the  time  it  is  brought  before  them  ;  whereas,  judges  of 
the  supreme   court  hear  a  cause  argued,  and  if  they  are  not  prepared  to 
decide  upon  it,  they  hold  it  over  till  they  receive  farther  information,  or 
hear  farther  argument  of  the  case,  free  from  any  popular  excitement. 
The  judges  of  the  court  of  common  pleas,  however,  are  passing  upon 
the  rights  of  individuals  and  parties,  in  the  presence  of  the  parties,  and 
with  all  those  influences  around  them,  which  might  make  a  man  who 
held  a  dependent  situation,  swerve  frpm  his  duty.     Why  was  it  that  a 
judge  thus  situated  should  have  a  tenure  diflerent  from  that  of  the  judges 
of  the  supreme  court  ?     Even  if  he  was  in  favor  of  limiting  the  tenure, 
he  would  not  make  the  tenure  of  these  judges  different  from  the  supreme 
judges.     Why,  sir,  these  judges  have  in  their  charge  the  whole  criminal 
jurisprudence  of  the  country.     They  have  the  power  of  passing  upon 
the  lives  and  the  liberties  of  your  citizens  without  even  having  the  cases 
brought  before  the  supreme  court  for  revision.     He  could  see  no  good 
reason  then,  for  making  any  diflerence  in  the  tenure  of  these  judges, 
because  in  his  view  it  was  just  as  proper  that  the  one  should  have  an 
independent  tenure  as  the  other.     The  independence  of  the  judges  of  the 
courts  of  common  pleas,   were  just  as  essential  to  the  rights  of  the  citi- 
zens as  the  independence  of  the  judges  of  the  supreme  court.     He  had 
occupied  more  of  the  time  of  the  committee  than  he  had  expected,  and 
would  now  draw  to  a  close.     The  subject  was  one  of  interest  to  us  all, 
it  was  one  of  interest  to  the  whole  people  of  the  Commonwealth,  who 
are  now  on  the  stage  of  action,  and  of  interest  to  those  who  are  to  come 
after  us.     We  are  now  passing,  not  only  upon  the  rights  of  men  of  high 
character,  but  we  are  also  passing  upon  a  constitutional  provision,  which 
may  be  for  good,  or  it  may  be  for  ill,  for  those  present  as  well  as  those  to 
-come.     He  might  be  in  favor  of  making  some  salutary  changes  in  the 
Constitution  of  our  state,  but  he  was  not  for  pulling  down  the  pillars  of 
that  Constitution,  for  the  purpose  of  building  up  some  structure  of  his 
own  fancy,  or  that  of  the  fancy  of  some  one  else.    It  was  to  no  purpose 
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that  we  distribute  the  powers  of  the  government  among  three  depart^ 
ments,  if  we  are  not  to  have  an  independent  judiciary  department.  If 
you  place  it  at  the  foot  of  the  executive  by  making  it  dependent  upon 
him  for  existence,  your  distribution  of  the  power  of  the  government  is  a 
fallacy,  and  the  independence  of  your  judiciary  a  mere  mockery.  Sir, 
the  hands  that  hold  the  scales  of  justice  should  be  firm  ones,  and  he 
would  do  nothing  to  enfeeble  them,  nor  was  he  willing  to  deliver  over 
the  scales  of  justice,  to  eyes  that  will  look  to  the  appointing  power, 
when  thev  ought  to  look  to  the  Constitution  and  the  laws. 

No  gentleman  rising  to  speak  to  the  question,  the  Chair  inquired  if 
the  committee  was  now  ready  to  take  the  question  on  the  amendment 
ai  amended. 

Mr.  Forward  rose  and  said,  that  we  all  knew  that  this  subject  must 
receive  more  discussion.  The  grounds  of  argument,  have  all  yet  to  be 
travelled  over  again.  Those  arguments  which  we  have  heard  must  be 
answered — ^he  spoke  of  both  sides — and  he  thought  we  might  as  well 
continue  the  discussion  upon  the  amendment  as  it  now  stands.  Some 
perhaps  would  vote  for  it  instead  of  something  worse.  For  himself,  he 
felt  exceedingly  anxious  about  the  supreme  court,  and  had  desired  to  say 
something  on  the  question,  but  feeling  indisposed  he  thought  the  com- 
mittee might  as  well  rise,  and  let  the  debate  be  continued  to-morrow. 
Mr.  F.  then  moved  that  the  committee  rise,  but  withdrew  the  motion  at 
the  request  of. 

Mr.  DicKET,  who  suggested  that  the  committee  had  better  take  the 
question  on  the  amendment  as  amended,  and  then  let  the  discussion  be 
continued  after  that,  as  the  whole  merits  of  the  question  would  then  be 
open. 

Mr.  Fhller  said,  he  had  understood  on  Monday  evening,  after  the  vote 
was  taken,  on  the  amendment  of  the  gentleman  from  Beaver,  that  some 
accommodation  was  likely  to  be  made  between  the  two  extremes  of 
parties  on  this  question  in  the  Convention.  He  had  understood  that  a 
motion  would  be  made  to  reconsider  that  vote  in  case  the  gentleman  from 
Beaver  would  modify  his  amendment,  so  as  to  have  the  supreme  judges 
appointed  for  twelve  years,  the  president  judges  of  county  courts  for 
eight  years,  and  the  associate  judges  for  five  years,  and  this  he  believed 
was  likely  to  be  done.  He  had  understood  from  a  number  of  gentlemen 
that  this  accommodation  was  likely  to  be  made.  We  all  know  that  the 
amendment  of  the  gentleman  from  Beaver,  was  sprung  upon  the  com- 
mittee unexpectedly,  but  without  desiring  to  snatch  the  laurel  from  that 
gentleman's  brow,  who  was  ever  industrious  and  vigilant,  and  for  which 
he  was  deserving  of  great  credit,  yet  he  thought  for  the  sake  of  compro- 
mise on  a  question  like  this,  that  the  gentleman  would  yield  something. 
He  hoped  that  the  motion  to  reconsider  would  be  made,  and  that  the  gen- 
tleman would  modify,  or  that  the  committee  would  vote  down  his  amend* 
ment.  If  such  an  accommodation  would  take  place,  he  believed  the  pro- 
position would  receive  three  fourths  of  the  votes  of  this  Convention  or 
more.  Now  he  believed  it  was  essentially  necessary  that  such  an  under* 
standing  should  be  had,  because  if  we  pass  a  proposition  on  this  subject, 
by  but  a  small  majority  of  the  Convention,  he  was  extremely  doubtful 
whether  the  people  of  Pennsylvania  would  be  satisfied— certainly  not  bo 
much  80,  as  if  it  was  passed  by  a  large  majority.     We  hare  seen  peti* 
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tions  preseHted  to  the  legislature  on  this  subject  for  many  years,  and  if 
the  Convention  rejected  all  amendments  to  the  Constitution  in  relation  to 
the  judiciary,  he  ventured  to  say  that  your  legislative  halls  will  be  filled 
with  petitions  calling  for  another  Convention.  Then  why  not  come  to 
flottne  accommodation  upon  this  matter.  If  the  conservatives  had  conce- 
ded that  the  tenure  of  the  judges  should  be  limited,  he  thought  we  ought 
to  be  able  to  agree  as  to  the  time.  In  relation  to  this  matter,  it  appeared, 
that  he  was  not  so  much  mistaken,  when  he  offered  a  resolution  to  test 
this  question  on  the  tenth  of  July  last.  Gentlemen  then  told  him  that  it 
would  take  a  month's  discussion  before  they  could  take  any  vote,  yet  here 
we  have  seen  them  with  only  six  or  eight  hours  discussion,  come  up  and 
▼ote  on  a  proposition  to  limit  the  tenure  of  the  judges,  and  even  the  gen- 
tleman from  Allegheny,  (Mr.  Forwaid)  had  voted  for  it.  It  is  true  the 
principle  was  conceded,  but  he  considered  it  only  partially  conceded. 
Sir,  a  fifteen  years  tenure  may  pass  for  a  limited  tenure  in  the  letter,  but 
in  the  spirit  it  will  not  do.  If  judges  of  the  supreme  couit  should  be 
fifty  or  sixty  years  when  they  are  appointed,  they  cannot  possibly  expect 
to  be  reappointed  ;  but  if  it  is  fixed  at  ten  years,  then  those  judges  who 
axe  appointed  at  fifty  or  sixty  to  the  supreme  bench,  can  either  be  appro- 
ved or  disapproved  when  their  term  expires,  and  this  is  one  of  the  great 
ends  which  we  aim  at.  He  did  not  profess  to  be  so  capable  of  discus* 
sing  this  question  as  other  gentlemen  who  had  a  more  extensive  know*^ 
ledge  of  the  subject,  but  he  believed  it  was,  at  last,  but  a  plain  practical 
question,  which  did  not  require  of  us,  so  much  legal  knowledge  to  make 
us  capable  of  discriminating  the  right  side  from  the  wrong,  as  some  gen- 
tlemen seemed  to  think  it  did.  There  was  to  his  mind  nothing  more 
than  a  plain  common  sense  principle  involved  in  it,  which  every  man 
could  comprehend.  He  should  like  to  know,  whether  a  judge  who  was 
appointed  for  a  short  term  of  years  by  the  Governor  and  senate,  would 
be  made  more  dependent  upon  the  Governor  and  the  people,  through 
him,  than  he  ought  to  be.  His  whole  dependence  would  be  on  the  Gov- 
ernor, who  would  doubtless  make  his  appointments  in  accordance  with 
the  wishes  of  the  people  of  that  district,  and  he  would  ask  gendemen,  if 
this  was  not  in  strict  unison  with  every  principle  of  our  republican  insti- 
tutions. The  Governor  is  elected  to  carry  out  the  will  of  the  people, 
and  the  people  in  these  matters  are  the  proper  judges.  He  apprehended 
that  there  were  but  two  points  to  be  attained  in  this  matter.  The  first 
was  to  make  these  judges  impartial  in  their  judicial  decisions,  and  the 
second  was  to  make  them  responsible  to  the  people  for  their  acts.  If 
you  wish  to  make  a  judge  impartial,  put  him  in  a  situation  to  make  him 
impartial — put  him  in  a  situation  that  he  will  know  tliat  the  eyes  of  his 
fellow  citizens  are  upon  him,  and  that  they  will  scan  closely  all  his  acts 
-—make  him  feel  that  the  public  requite  of  him  strict  and  impartial 
justice — and  make  him  feel  that  he  is  responsible  for  his  acts.  If  this 
was  done  he  apprehended  that  the  whole  matter  would  be  fixed.  It 
was  in  vain  to  tell  him  that  men  would  act  more  impartially,  by  being 
elevated  beyond  the  reach  and  control  of  the  public  voice.  You  might 
as  well  tell  him  that  the  Governor  or  your  repiesentatives  would  act  more 
impartially,  if  they  were  made  to  hold  their  situations  for  life.  It  has 
been  contended,  by  some  gentlemen,  that  the  farther  you  remove  judges 
from  the  people,  the  more  independent  they  will  be.  It  might  be  that 
they  would  be  independent  of  the  people,  but  it  did  pot  appear  to  his 
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mind  that  they  would  have  any  more  of  that  kind  of  independence, 
'which  every  judge  ought  to  have.  The  fact  is,  that  all  our  former 
history  shows,  that  the  farther  you  remove  a  judge  from  the  people,  the 
less  is  to  he  expected  from  him.  It  has  heen  contended  that  judges 
will  be  operated  upon  in  the  trial  of  cases  between  a  rich  and  powerful 
and  a  poor  and  humble  citizen,  and  that  this  is  an  objection  to  having 
tliem  in  any  way  dependent  upon  the  public  voice.  Now,  gentlemen 
must  recollect  when  they  urge  this  argument,  that  the  parties,  or  the 
rich  and  powerful  party,  is  not  the  ordeal  which  the  judge  will  have  to 
pass.  He  has  to  pass  the  ordeal  of  the  people — the  mass  of  the  people 
— the  whole  people,  and  we  all  yield  our  assent  to  the  virtue  and  the 
intelligence  of  the  people,  and  we  all  know  their  readiness  to  sustain 
the  supremacy  of  the  laws,  and  uphold  justice ;  therefore,  if  injustice  it 
done  a  poor  and  humble  suiter  by  the  decision  of  a  judge,  the  people  in 
the  immediate  vicinity  of  that  man,  will  know  how  to  appreciate  it,  and 
the  judge  will  be  brought  to  feel  the  force  of  public  sentiment,  when  hit 
terra  of  office  expires.  A  judge,  therefore,  will  have  nothing  to  fear  in 
passing  the  ordeal  of  the  people,  if  he  has  kept  justice  on  his  side;  but 
if  he  has  not,  he  may  have  just  cause  to  expect  his  removal.  Bat  say 
gentlemen,  party  spirit  is  such  that  judges  will  be  swept  from  the  bench, 
to  make  room  for  party  favorites.  This  he  believed  to  be  a  mistake.  It 
never  lias  been  the  desire  of  the  people  of  this  Commonwealth,  to  baTe 
political  judges.  All  they  expect  of  them  is  to  deal  out  justice  aecording 
to  the  strictest  rules  of  law  and  right,  and  whilever  a  judge  continues  to 
do  this,  it  will  never  be  inquired  of  him,  what  party  he  belongs  to  in  the 
political  strugrrle  of  the  day.  One  gentleman  on  the  other  side  has  con- 
tended, that  to  make  judges  independent,  or  at  least,  to  get  independent 
men  forjudges,  you  must  give  them  large  salaries,  because,  no  lawyer, 
who  is  making  four  times  as  much  as  the  judge  receives,  will  give  up  hii 
practice  at  the  bar,  for  a  seat  on  the  bench;  and  another  gentleman  on  the 
same  side,  has  argued  that  there  will  be  a  scramble  for  the  office,  when- 
ever the  term  of  a  judge  expires.  Now,  these  contradictions  in  this 
argument,  he  would  leave  gentlemen  to  settle  between  themselve  i  It 
appeared  to  him  however,  that  all  that  was  necessary  was,  for  judges  to 
have  in  view  the  approbation  of  their  fellow  citizens,  which  he  woold 
receive  if  he  conducted  himself  according  to  the  principles  of  right  and 
justice,  and  be  reappointed,  and  if  he  did  not,  he  would  not  receive  their 
•approbation,  and  would  be  removed.  The  people  were  the  best  judges 
in  this  matter  as  well  as  all  others.  Is  it  to  be  contended,  that  the  people 
are  not  capable  of  judging  of  the  competency  of  a  judge  of  a  court,  if 
tliey  have  had  a  trial  of  him  for  years.  Why,  if  they  were  not  capable 
of  judging  in  his,  they  were  not  capable  of  judging  in  the  case  of  a  gOT- 
ernor  or  president  or  any  other  of  your  officers  of  government. 

To  make  a  judge  perfectly  independent,  we  do  not  want  him  to  be  in- 
lirely  independent  of  the  people.  We  want  him,  on  the  contrary,  to  be 
dependent  on  the  people.  All  our  officers,  of  every  grade  and  description, 
ought  to  be  dependent  on  the  people.  Such,  Mr.  Chairman,  is  the  spirit 
and  the  meaning  of  all  our  institutions.  This  free  government,  under 
which  we  live,  is  founded  on  the  will  of  the  people,  and  it  accords  with 
the  spirit  of  that  free  government  to  say,  that  all  those  who  hold  office 
under  it,  shall  hold  it  subject  to,  and  dependent  upon,  the  will  of  the  peo- 
ple.    And  so  long  as  the  purity  of  the  people  continues  as  it  now  is,  so 
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long  as  information,  and  light,  and  intelligence  are  shed  abroad  among 
them,  there  is  no  ground  to  fear  that  a  judge  will  be  put  out  of  office,  for 
the  faithful  discharge  of  liis  duty.  Sir,  we  need  not  anticipate  any  such 
result.  If  he  is  capable  and  honest — a  man  of  talents  and  integrity,  my 
word  for  it,  there  will  be  no  fear  that  he  will  be  turned  out  of  office,  by 
means  of  any  improper  influence.  The  present  tenure  of  the  judges  is, 
to  all  essential  purposes,  a  life  tenure.  I  am  aware  that  much  has  been 
said  against  the  application  of  this  term  ;  it  is  a  term  of  odium — yet,  in 
principle,  this  is  a  life  tenure,  and,  as  such,  is  incompatible  with  all  the 
institutions  of  our  government.  It  is  incompatible  with  the  free  princi- 
ples on  which  our  government  was  organized.  But  so  far  as  is  conceded 
by  the  amendment  before  the  committee,  I  am  willing  to  go  ;  that  is  to 
•ay,  if  nothing  bettor  can  be  got,  I  will  vote  in  favor  of  the  tenure  for  the 
term  of  fifteen  years,  although  I  believe  there  are  many  of  the  reform 
party  in  this  Convention,  who  will  not  go  for  it.  I  put  it  to  the  friends 
of  reform,  whether  it  would  not  be  better  to  determine  this  great  principle 
at  once,  by  making  a  compromise,  inasmuch,  as  the  conservative  party 
have  already  made  a  concession.  Suppose  we  were  to  agree  that  the 
associate  judges  should  hold  their  offices  for  the  term  of  five  years  ;  the 
president  judges  of  the  court  of  common  pies,  for  the  term  of  eight  years; 
and  the  judges  of  the  supreme  court  for  the  term  of  twelve  years.  The 
gentlemen  who  are  willing  to  go  for  the  term  of  fifteen  years,  for  the 
judges  of  the  supreme  court,  would  go  for  the  term  of  twelve  years,  as  a 
matter  of  expediency,  because  there  is  no  principle  involved.  They 
might,  therefore,  vote  in  favor  of  such  a  compromise,  and  by  these  means 
we  might  cut  off  a  protracted  debate  of  three  weeks  or  more.  I  do  not 
myself  entertain  a  doubt  that  an  arrangement  of  this  description,  will  meet 
with  the  approbation  of  the  people  of  this  commonwealth, 'although  it 
may  not  be  very  gratifying  to  those  gentlemen  who  have  prepared  long 
speeches,  and  will  thus  be  deprived  of  the  opportunity  of  delivering  them. 
I,  for  one,  have  none  such  to  make.  I  am  ready  to  act  and  to  vote.  It 
will  certainly  be  a  disappointment  to  me,  as  I  have  no  doubt  it  will  to 
others,  to  lose  the  bi-nefii  of  the  information  and  research,  which  would 
be  exhibited  in  the  full  discussion  of  this  very  important  question ;  but  the 
legislature  is  to  meet  in  the  course  of  five  weeks  from  this  time,  and  it  is 
desirable  that  we  should  bring  our  labors  to  a  close  before  they  assemble. 
There  is  not  the  remotest  chance  that  this  desirable  object  can  be  accom- 
plished, if  this  discussion  is  allowed  to  proceed.  The  discussion  would 
continue  as  though  the  principle  of  the  life  tenure  had  not  been  conceded 
by  the  other  party,  whereas,  in  fact  it  has  been  conceded. 

I  have  one  remark  to  make,  Mr.  Chaiiman,  in  reply  to  the  opinion 
which  has  been  expressed  by  my  honorable  friend  from  the  city  of  Phila- 
delphia, (Mr.  Hopkinson)  in  reference  to  a  memorial  which  I  presented 
to  the  Convention  the  other  morning.  He  appeared  to  think  that  the 
memorial  was  not  worthy  of  the  attention  or  the  notice  of  this  Convention, 
because  the  president  of  the  meeting  was  known  to  none,  and  the  secre- 
tary of  the  meeting  was  still  less  known.  And,  after  making  this  asser- 
tion, the  gentleman  asks  who  is  to  legard  such  a  memorial  ?  I  felt  the 
force  of  these  remarks,  Mr.  Chairman;  I  felt  that  the  reflections  were  in- 
jurious. But  I  will  do  the  gentleman  from  the  city  the  justice  to  believe, 
that  he  did  intend  no  injury,  in  the  remarks  he  made;  and  that  he  in- 
iended  no  more  than  to  say,  that  this  was  his  own  individual  sentiment ; 
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because  we  know  there  are  a  certain  class  of  politicians,  who  hold  the 
opinion,  that  petitions  coming  from  county  meetings,  and  such  places, 
are  not  much  entitled  to  respect.  Be  this  as  it  may,  such  are  the 
very  channels  through  which  information  and  a  knowledge  of  the  wants  and 
wishes  of  the  people  ought  to  come  to  the  ears  of  this  convention— ^I  mean 
through  county  meetings,  and  through  petitions  and  memorials.  This  is 
the  way  to  procure  correct  information.  There  is  only  one  other  way  in 
which  more  correct  information  can  he  procured,  and  I  suppose  it  is  not 
necessary  for  me  to  remind  the  Convention,  that  that  one  way  is  through 
the  ballot<boxes.  I  will  not,  however,  detain  the  committee  any  longer. 
I  have  made  these  remarks,  simply  with  a  view  to  urge  upon  the  mlndi 
of  the  members  of  this  body,  the  propriety  of  coming  to  some  compromise, 
so  that  we  may  be  able,  with  as  much  unanimity  as  possible,  to  send  this 
amendment  to  the  people  in  such  an  acceptable  form,  as  that  they  will 
cheerfully  adopt  it,  and  thus  prevent  a  mass  of  memorials  from  being 
poured  in  upon  the  legislature,  consuming  their  time,  and  harrassing  their 
deliberations,  for  many  years  to  come.  All  legislation,  Mr.  Chairman,  is 
a  matter  of  compromise ;  and  the  matter  now  before  us,  is  one  in  which, 
I  conscientiously  believe,  it  is  the  duty  of  this  Convention  to  come  to 
some  compromise  or  other.  Entertaining  this  belief,  I  am  willing  to 
throw  out  of  view  my  own  immediate  feelings  and  wishes,  and  to  meet 
on  grounds  which  may  be  made  acceptable  to  both  parties.  I  believe 
that  the  reform  men  in  the  Convention,  are  in  a  majority  on  this  question, 
of  from  twenty  to  thirty  ;  and  that  if  any  gentleman  will,  on  to-morrow, 
make  the  effort,  the  whole  matter  may  be  settled  at  once,  and  thus  a  dis- 
cussion will  be  cut  off,  which,  however  profitable  it  might  be  to  the  lis- 
tener, would  yet  be  very  undesirable,  when  we  consider  the  condition  in 
which  the  business  of  the  Convention  is  at  present  placed.  The  people 
of  the  commonwealth  will  be  much  better  pleased  that  we  should  dispose 
of  the  amendments,  and  adjourn  as  speedily  as  possible,  than  that  we 
should  remain  here  for  weeks  or  months,  in  listening  to  long  speeches. 
I  should  myself  be  pleased  to  hear  the  discussion ;  there  are  some  facts 
in  my  possession,  which  I  should  be  happy  to  have  an  opportunity  of 
presenting  to  the  calm  reflection  of  this  body.  But  we  have  not  time— - 
we  should  proceed  to  the  prompt  discharge  of  our  business,  so  that  we 
may  return  home  and  render  an  account  of  our  trust  to  the  people  who 
sent  us  here. 

The  true  and  only  matter  at  this  time  before  us,  is  to  bring  the  judges 
so  far  home  to  the  people,  as  that  the  people  may  have  the  power  of 
passing  their  judgment  upon  them.  If  the  judges  shall  have  discharged 
the  duties  of  their  stations  honestly  and  faithfully,  there  is  no  reason  to 
doubt  that  the  people  will  continue  them  inofhce  ;  and  if,  on  thecontraryy 
they  have  not  dischaiged  their  duties  honestly  and  faithfully,  the  people 
will  discharge  them.  The  greatest  reward  which  a  good  judge  can  covetp 
is  to  be  approved  by  his  fellow  citizens,  not  only  for  his  private  yirtuee^ 
but  for  the  manner  in  which  he  has  discharged  his  public  duties,  and  thai- 
so  his  name  may  be  handed  down  to  posterity.  Men  are  ambitions  on 
this  very  point.  But  does  the  motive  to  an  honorable  and  righteous  dis- 
charge of  duty  stop  here  ?  No,  sir,  it  goes  much  farther.  It  is  a  strong 
incentive  to  a  man,  to  stand  approved  here  among  his  fellow  meoy  and 
to  know  that  his  name  will  be  handed  down  to  posterity.  But  there  is  m 
higher  incentive  than  this.     He  will  stand  approved  before  his  Creator. 
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These,  Mr.  Chairman,  are  sufficient  inducements  for  a  judge  to  act 
uprightly  and  righteously  ;  and  if  these  inducements  are  pot  sufficient,  I 
know  of  nothing  on  earth  that  will  be.  Your  laws — your  tenure  of 
office — your  high  salaries — all  will  not  do  it,  if  these  other  motives  fail. 
Your  high  ialaries,  would  only  lead  him  to  a  course  of  life,  which  would 
weaken  the  force  of  all  these  incentives.  Your  high  salaries,  in  nine 
cases  out  of  ten,  would  lead  a  judge,  or  any  other  man,  to  pursue  a  volup- 
tuous, extravagant  and  improper  mode  of  Ufe ;  they  would  produce  lux- 
ury, indolence,  and  all  theii  concomitant  evils.  And  unless  you  adopt 
the  principle  of  making  pensioners  of  your  judges,  as  has  been  observed 
in  the  progress  of  this  discussion,  they  would  finally  become  a  nuisance 
to  society.  A  judge,  and  every  other  man,  who  holds  an  office  under 
your  government,  should  receive  a  fair  compensation  for  his  services-— 
such  a  compensation,  I  mean,  as  will  enable  him  to  possess  the  proper 
means  of  life  and  comfort  for  himself  and  his  family,  not  to  live  extrava- 
gantly, but  to  live  according  to  the  general  scale  of  economy,  practised 
by  the  people  among  whom  he  lives.  This  is  the  way  in  which  to 
keep  up  that  morality  and  purity  in  the  administration  of  your  govern- 
ment, without  which,  no  government  can  maintain  any  sure  or  solid  foun- 
dation ;  and  for  these  reasons,  the  compensation  to  your  judges,  while 
sufficient  for  a  competency,  should  never  be  suffered  to  become  extrava- 
gant. 

Mr.  HoPKiNSON  said,  that  he  hoped  the  committee  would  indulge  him, 
whilst  he  made  one  or  two  remarks.  The  committee  was  aware  that 
there  were  now  two  questions  before  them ;  one  of  them,  a  primary  ques- 
tion between  the  tenure  of  good  behaviour,  and  a  tenure  for  a  term  of 
years,  and  the  other,  a  question  between  a  term  of  years  ;  or  whether  that 
term  should  be  fifteen,  twelve,  or  ten  years.  This  latter  might  become  a 
primary  question  hereafter,  although  not  properly  so  when  the  debate 
arose.  On  this  primary  question — namely,  as  to  the  tenure  during  good 
behaviour,  and  the  tenure  during  a  term  of  years,  only  three  elaborate 
speeches  had  been  made.  And  why  should  not  other  gentlemen  be 
beard  ?  The  gentleman  from  the  county  of  Fayette,  (Mr.  Fuller)  had 
bimself  been  entering  into  an  argument,  even  while  apparently  depreca- 
ting any  more  speech  making.  He  (Mr.  H.)  had  seen  that  gentleman 
open  his  desk  and  take  out  his  notes.  The  gentleman  needed  no  pre- 
paration. He  (Mr.  H.)  said  this  in  sincerity.  He  always  listened  with 
pleasure,  to  his  (Mr.  F's.)  observations.  But  now,  said  Mr.  H.,  the  gen- 
tleman states  that  he  is  in  favor  of  compromise,  and  that  he  desires  to 
have  no  more  speeches.  Why  shall  we  not  hear  both  sides  ?  I  submit 
to  the  Chair,  that  the  gentleman  from  Allegheny,  (Mr.  Forward)  is  enti- 
tled to  the  fioor. 

Mr.  Fuller  said,  he  did  not  know  that  the  gentleman  from  Allegheny 
bad  a  right  to  the  fioor. 

Mr.  HoPKiNsoN.  The  gentleman  from  Allegheny,  (Mr.  Forward)  rose 
and  said  that  he  wished  to  be  heard,  but  that  he  was  not  well  enough  to 
go  on  this  evening,  and,  as  a  matter  of  courtesy  extended  to  all,  high 
and  low,  he  should  have  had  the  right  to  go  on  to-morrow.  The  gentle- 
man moved  that  the  committee  should  rise.  On  that  question,  a  sort  of 
conversation  ensued,  which  resulted  in  a  speech  from  the  gentleman  from 
the  county  of  Fayette,  (Mr.  Fuller.)     I  believe  that  the  gentleman  from 
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Allegheny,  had  a  right  to  the  floor  if  the  committee  did  not  rise  ;  and  that 
if  the  committee  did  riie,  the  same  gentlemen  would  be  entitled  to  the 
floor  to-moirow  morning.  The  gentlemen  on  the  other  side,  have  been 
heard  against  the  good  behaviour  tenure.  Why  should  the  gentleman 
from  Allegheny  be  denied  a  hearing  ? 

Whilst  I  am  up,  I  will  correct  a  mistake,  into  which  the  gentleman 
from  the  county  of  Fayette,  (Mr,  Fuller)  has  fallen,  in  relation  to  the  me- 
morial presented  by  him.  I  made  no  allusion  to  that  memorial.  I  stated 
expressly  that  I  made  no  allusion  to  it.  I  merely  spoke  of  past  tran8i& 
tions.  I  could  not  speak  with  disrespect  of  that,  or  any  other  document, 
if  presented  by  the  gentleman  from  Fayette. 

A  discussion,  of  rather  an  excited  character,  here  ensued,  having 
reference  to  the  right  to  the  floor,  in  which  Messrs.  Fuller,  HoPKiNSOXt 
Forward,  Dickey,  Sturdevant,  Clarke,  of  Indiana,  Sterioere,  and 
Sergeant,  President,  participated,  and  which  resulted  in  a  successfol 
motion,  by  Mr.  Sterigkre,  that  the  committee  rise,  report  progress,  and 
obtain  leave  to  sit  again  :     And, 

Thereupon  the  Convention  adjourned. 


FRIDAY,  November  3,  1837. 

Mr.  Cope  from  the  committee  on  accounts  reported  a  resolation  on 
the  subject  of  the  expenses  of  the  Convention  which  was  agreed  to, 

Mr.  Cochran,  of  Lancaster,  moved  the  second  readin^r  and  consider- 
ation of  the  following  resolution,  viz  : 

JResolved,  That  a  committee  be  appointed  for  the  purpose  of  ascertaining  and  repoii- 

ing  to  this  Convention,  previous  to  the instant,  the  most  eligible  place  fijr  the 

sessions  of  tliis  Convention  during  the  sessions  of  the  state  legislatare. 

The  question  being  put,  the  motion  was  agreed  to,  and  the  reBolntion 
having  been  read, 

Mr  CociiRAN  modified  the  resolution  so  as  to  read  as  follows  : 

WhereaSy  Tlie  Legislature  will  be  required  to  meet  in  this  place  on  the  first  Toeidij 
of  Deceni])er  next,  and  it  is  apprehended  tliat  this  Convention  will  not  have  comjrfeled 
its  labors  by  that  date :  And  whereas,  two  bodies  so  numerous  as  the  L^iisIatOFB  and 
Convention  sitting  in  Harrisburg  at  the  same  tune,  will  probably  occasion  inconvenience 
to  the  members  of  both  bodies  and  obstruct  their  respective  action  ;  therefore. 

Resolved,  That  a  committee  l>e  appointed  to  inquire  and  report,  first,  whether  it  will 
be  expedient  for  this  Convention  to  remove  from  Harrisburg  before  the  tune  for  the 
meeting  of  the  Legislature ;  and  secondly,  if  it  be  expedient  so  to  remove,  then  to  as- 
certain and  report  to  what  place,  and  when  it  will  be  proper  for  the  Convention  to 
lemove. 

The  resolution,  as  modified,  was  then  read  a  second  time  and  agreed 
to.     The  committee  was  ordered  to  consist  of  seveoi  and  the  foUowinf 
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delegates  were  appointed  of  such  committee:     Messrs.  Cochran,  Flih- 
iNo,  CuNiNOHAM,  RiTER,  Hays,  Scott,  and  YouNo. 

FIFTH  ARTICLE. 
\ 

The  Convention  again  resolved  itself  into  a  committee  of  the  whole, 
Mr.  M'Smerrt  in  the  chair,  on  the  report  of  the  Convention  to  whom 
was  referred  the  fifth  article  of  the  Constitution. 

The  question  being  on  the  amendment  ot  Mr.  Woodward,  as  amended 
on  motion  of  Mr.  Dickey  ; 

Mr.  Forward,  of  Allegheny,  rose,  and  said  he  did  not  know  that  he 
should  have  presumed  to  trespass  on  the  time  of  the  committee,  but  for 
his  anxious  desire  to  bring  to  their  notice  certain  resolutions,  which  he 
had  submitted,  a  few  days  since,  and  which  had  been  printed,  and  now 
laid  on  their  tables.     By  attending  to  these  resolutions,  it  would  be  seen 
that  the  scruples  which  influenced  his  mind  and  the  mind's  of  some  other 
members,  might  easily  be  removed.     After  all  that  had  been  said,  it  came 
to  a  dry  matter  of  fact.     Was  this  tenure  of  good  behaviour  sufficient  to 
secure  a  remedy  in  case  of  the  misbehaviour  of  a  judge  ?     He  had  no 
desire  to  censure  any  judge  who  did  his  duty  faithfully,  ably,  and  hon- 
estly.    Every  one  who  had  spoken  in  favor  of  a  limited  tenure,  had 
admitted  the  object  to  be  the  correction  of  abuses,  not  the  removal   of 
able  and  honest  men.     He  took  this  to  be  a  point  conceded,  an  admission 
which  no  one  was  disposed  to  contradict.     He  did  not  intend  to  occupy 
a  day,  or  a  half  a  day,  in  delivering  what  he  proposed  to  say.     Probably, 
he  might  occupy  an  hour,  or  an  hour  and  a  half.     He  did  not  intend  to 
go  into  all  the  various  topics  with  which  other  gentlemen  had  entertained 
the  committee.     His  view  of  the  subject,  would  be  that  which  was  pre- 
sented by  plain  common  sense.     He  desired  no  other  ;  he  would  scarcely 
listen  to  any  other.'    He  had  not  come  hither  with  any  disposition  to 
meddle  with  the  tenure  of  the  higher  courts.     In  reference  to  the  lower 
ranks  of  the  judiciary,  he  regarded  the  piesent  system  a  failure.     He 
believed  that,  in  some  instances,  the  secondary  courts  had  been  perverted 
to  dishonorable  purposes.     He  had  an  unutterable  disgust  to  political 
judges  :  and  he  was  anxious  to  check  this  party  spirit  among  judges.     If 
nothing  else  would  effect  this,  he  was  even  ready  to  break  through  their 
tenuie  of  office,  which,  otherwise,  he  would  be  disposed  to  hold  inviola- 
ble  forever.     He  would  briefly  review  the  ground.     We  had  voted  to 
elect  justices  of  the  peace,  and  he  supposed  many  gentlemen  were  com- 
mitted on  the  question   of  limited  tenure  in  the  higher  branches  of  the 
judiciary.     Although  they  should  retract,  still  they  had  surrendered  them- 
selves to  an  elective  judiciary.     In  reference  to  the  magistracy,  the  opin- 
ion of  the  Convention  had  decided,  and  the  course  taken,  was  perhsps, 
the  best.     The  reasons  are  obvious,  Although  he  had  not  heard  them 
•uggested  by  any.     In  reference  to  the  magistracy,  how  did  the  tenure 
influence  the  intercourse  of  office.     The   inferior  magistrate  supported 
himself  by  his  fees :    having  no  salary,  his   income  depended  on  the 
amount  of  his  custom.     It  must  then  be  obvious  to  every  mind  of  the 
least  reflection,  that  this  very  tenure  of  good  behaviour  may  be  relied  on 
by  him  for  purposes,  foreign  and  inimical  to  the  public  interest.     He 
might  shelter  himself  behind  that  tenure  for  sordid  purposes.     This  wa* 
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a   strong  and  weighty    consideration,   which  could  not  apply  to  the 
supreme  court,  but  did  apply  to  the  magistracy.     Your  justices  of  the 
peace  were  not  quite  satisfied  with  the  offices  they  hold.    They  had  their 
ulterior  aspirations  and  views,  to  which  many  office  holders  made  their 
offices  a  passport.     Did  any  one  doubt  this  ?     Were  not  these  men  aspir- 
ing to  become  members  of  the  house  of  representatives— -of  the  senate 
— of  congress,  or  to  fill  any  other  profitable  stations  which  might  offer 
themselves  ?     Was  not  this  a  feeling  operative  in  the  half  or  the   whole 
of  them  ?     Were  we  not  convinced  that   they  cherished  these  views, 
and  did  not  this  fact  admonish  us  that  the  tenure  of  good  behaviour  may, 
in  the  bands  of  the  inferior  magistrates,  be  devoted  to  improper  purposes? 
Was  not  this  the  case  with  the  inferior  courts,  and  among  the  justices  of  the 
peace,  in  particular  ?     The  secondary  courts  too,  are  not  free  from  this 
charge.     These  reasons  had  their  afiect  on  all  who  had  wished  to  change 
the  term  of  the  inferior  judges.     They  were  politicians,  and  are  to  be 
found  at  all  the  public  meetings  ;  they  possessed  weight  and  influeneey 
with  few  exceptions,  and  always  arranged  themselves  on  one  side  or  the 
other,  with  the  parties  which  divided  the  country.     They  were  the  ma* 
gistracy  to  whom  the  poor  and  the  ricli  must  appeal,  and  you  would  find 
two-thirds  or  three-fourths  of  them  ai  rayed  in  party  conflicts.     Did  he 
speak  the  words  of  truth  and   soberness,  or  not  ?     He  did  not  go  the 
whole  length,  which  some  others  did  against  the  magistracy.     Some  of 
the  body  were  good,  while  others  engaged  in  the  political  strifes  of  the  day 
might  not  be.  They  were  men  of  as  much  ambition  as  ourselves.     If  these 
views  were  correct  as  to  other  parts  of  the  judiciary,  could  they  be  exten- 
ded into  the  higher  branches  ?     Look  at  the  courts  of  common  pleas  and 
the  supreme  court.     He  was   not  disposed  to   disguise  any  thing  which 
was  pertinent  to  the  subject.     He  owed  it  to  his  constituents  and  the 
country,  to  speak  plainly,  and  not  to  shrink  from  the  truth.     He  would 
say,  therefore,  and  he  knew  it  to  be  true,  that  no  small  portion  of  the 
judges  of  our  secondary  courts  are  to  be  found   among  our  most  active 
politicians.     That  he  would  concede  to  the  gentleman  from  Luzerne,  and 
he  admitted  it  to  be  a  weighty  consideration.     The  judges  of  the  secon- 
dary courts  are  most  active  politicians.     Where  did  you  find  them  ?     At 
all  the  country  meetings.     There  was  scarcely  a  political  meeting  at 
which  a  judge  of  the  secondary  court  did  not  preside.     They  participated 
in  the  correspondence,  and  were  always  armed,  vigilant  and  sleepless,  in 
reference  to  the  gubernatorial  nominations.     Their  names  were  to  be 
found  appended  to  partisan,  infiamatory  addresses.     The  gentleman  on 
the  other  side  were  entitled  to  the  full  benefit  of  this  admission.     He  was 
willing  to  concede  that  the  virtue  of  this  good  behaviour  tenure  had  failed, 
in   some   respect,   in  reference  to  the  judges  of  the  secondary  courts. 
This  belief  was  impressed  on  his  mind  when  he  came  to  this  Gonven* 
tion ;  and  he  had  resolved  to  attempt  to  impose  some  check  on  the  per- 
vailing  abuse.     How  was  it  with  the   supreme  court?     He  was   not 
prepared  to  say  that  any  one  of  the  judges  of  the  court  was  a   political 
partisan.     There  may  have  been  cases  there.     They  may  in  some  cases, 
have  yielded  themselves  to  the  vicious  current  of  the  times ; — ^tliey  may 
have   been   tinctured  with  the  disease   which   had  infected  the   whole 
country,  turning  the  heads  and  poisoning  the  hearts  of  our  best  citiiens. 
The  judges  may  have  yielded  to  this  infection.     But  not  that  he  knew, 
were  they  political  partisans.     If  they  were,  the  views  he  had  presented 
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were  strikingly  applicable  to  them,  as  well  as  to  the  secondary  courts. 
liOok  at  the  tenure  for  good  behaviour.  He  would  go  with  gentlemen  to 
correct  all  the  evils  which  could  be  pointed  out.  Let  us  look  at  the  tenure 
for  good  behaviour,  and  see  if  we  can  find  a  better  security  in  a  term  of 
years,  or  if  any  security  of  a  nobler  and  better  kind,  can  be  suggested 
to  the  Convention.  He  had  assumed,  at  the  outset,  that  no  man  desired 
that  any  judge  should  be  removed  whose  duties  were  faithfully  and  hon- 
estly performed.  The  gentleman  told  us  he  presumed  such  could  not  be 
removed,  only  in  case  of  a  spasmodic  movement.  In  ordinary  times, 
snd  under  the  ordinary  action  of  the  government,  the  judge  who  performs 
his  duty,  will  have  a  right  to  look  for  a  renewal  of  his  commisson.  The 
country  would  be  best  served  by  such  renewal.  This  was  conceded  on 
all  hands.  How  then  could  the  good  behaviour  tenure  operate  in  that 
case  ?  It  was  obvious  from  the  very  terms  of  the  argument  of  gentle- 
men, who  advocated  the  change,  that  if  guarded  by  a  due  responsibility, 
by  which  a  judge  would  be  readily  accessible  to  the  people,  and  easily 
corrected,  in  case  of  misbehaviour,  that  all  the  purposes  of  a  limited 
tenure  are  now  completely  answered  and  accomplished,  without  the  risk 
of  any  of  the  abuses  which  must  grow  out  of  that  tenlire.  The 
question  was  a  question  of  responsibility.  The  complaint  is,  that  you 
cannot  reach  the  idle,  the  incompetent,  the  misbehaving.  You  cannot 
reach  these,  it  is  said,  therefore,  the  only  remedy  is,  at  slated  periods,  to 
return  the  commissions  to  tlie  Governor.  This  had  suggested  to  him  a 
view  which  seemed  to  present  a  remedy  better  than  that  offered  by  the 
gentleman  from  Luzerne,  as  to  the  supreme  court.  Let  us  look  at  the 
terms  of  the  resolution  and  see  if  they  produce  the  desired  effect.  The 
first  of  the  resolutions  which  he  had  submitted  was  as  follows  :  '*  That 
the  judges  of  the  supreme  and  superior  courts,  maybe  removed  by  a 
vote  of  two  thirds  of  both  branches  of  the  legislature."  The  arguments 
of  the  gentleman  from  Luzerne,  (Mr.  Woodward)  and  the  gentleman 
from  Philadelphia,  were  based  on  the  assumption,  that  if  abuses  existed, 
there  was  a  difiiculty  in  eflecting  a  removal  of  -the  judges,  because  of 
the  discrimination  between  offences  impeachable,  and  those  which  were 
not  impeachable.  We  all  know  the  circumstances  of  this  distinction. 
If  articles  of  impeachment  wcie  exhibited  without  sufficient  ground,  there 
could  be  no  removal.  If  removal  were  sought  by  address  of  the  legis- 
lature, and  the  cause  was  found  to  bean  unimpeachable  offence,  there  could 
be  no  action  by  address.  AVe  had  often  seen  embarassment  produced  by 
questions  of  this  sort.  By  the  adoption  of  the  first  resolution  which  he 
had  offered,  every  difficulty  of  this  kind  would  be  removed :  and  so  far 
as  the  arguments  of  the  gentleman  from  Luzerne,  and  the  gentleman  from 
Philadelphia,  had  any  weight  derived  from  this  circumstance,  they  would 
be  neutralized.  He  would  permit  the  two  houses  to  remove  a  judge  for 
any  cause.  He  would  agree  that  it  should  be  done  without  the  partici- 
pation of  the  Governor.  The  Governor  appoints  to  office,  and  would 
be  reluctant  to  believe  or  admit  that  he  had  appointed  an  improper  char- 
acter. He  might  have  an  interest  in  sustaining  a  judge  because  he  had 
put  him  into  office.  Therefore,  he  should  be  excluded  from  the  tribunal 
to  which  a  judge  would  be  brought.  The  next  of  his  resolutions  was  in 
the  following  words  : 

'•  Secondly,    That  no  person  who  is  or  shall  be  a  judge  of  the  supreme 
or  any  inferior  court,  shall  be  eligible  to  any  other  office  in  this  Common. 


496  PROCEEDINGS  AND  DEBATES. 

wealth  ;  that  this  ineligibility  shall  continue  until  the  expiration  of  two 
years  from,  and  after  he  shall  hare  ceased  to  hold  his  office  ;  and  that  if 
any  person  holding  the  office  of  a  judge  of  the  supreme  or  any  inferior 
court  of  this  Commonwealth  shall  be  a  candidate  for  any  legislative, 
executive,  or  judicial  office  in  the  government  of  the  United  States,  his 
office  shall  be  thereby  vacated." 

Mr.  F.  here  read  a  passage  from  Sir  William  Jones,  shewing  the  har- 
mony of  sentiment  between  that  writer  and  himself,  on  this  point,    He 
would  not  suffer  a  judge  to  be  translated  from  one  office  to  another;  nor 
would  he  permit  the  office  of  judge  to  be  bestowed  indiscriminately.     The 
chief  justice  had  not  been  ordinarily  selected  from  the  bench,  but  'from 
the  bar.     What  had  produced  all  the  alarm   among  the  people  of  the 
country  on  the  subject  of  tlie  judiciary.     Was  not  the  general  complaint 
that  they  were  politicians,  candidates  for  this  and  that  office,  and  that  one 
had  been  a  candidate  for  the  presidency.     We  are  not  to  be  made  answer- 
able for  that.     There  is  no  power  to  remove  for  that  cause.     What  made 
the  justices  of  the  peace  politicians  ?     Because  they  have  views  beyond 
their  offices.     Their  eyes  are  fixed  on  some  more  lucrative  stations. 
They  avail  themselves  of  the  facilities  afforded  by  their  offices  to  secure 
others  of  a  more  lucrative  character.     Was  not  this  the  fact  ?     Suppose 
that  we  deprive  these  persons  of  this  hope,  by  making  them  ineligible  not 
only  while  in  office,  but  for  some  time  afterwards,  for  any  other  office, 
so  as  to  weaken  the  inducement  to  abuse  the  offices  they  hold ;  this 
would  supply  a  remedy  for  the  evil.     It  might  be  asked — why  would 
you  disqualily  these  persons  from  accepting   office  under  the   United 
States.     The  answer  was  this.     To  obtain  office  under  the  United  States, 
they  must  conciliate  the  people  at  home  ;  they  must  have  the  confidence 
of  the  dominant  party  at  home.     Here  was   the  mischief,  because   to 
obtain  the  favor  of  the  party  at  home,  the  magistrate  might  be  tempted  to 
prostitute  his  office.     There  was  also  another  reason  which  had  operated 
on  his  mind  ;  and  that  was  the  difficulty  of  reaching  a  judge  who  misbe* 
haves,  so  as  to  enable  the  legislature  to  act  upon  the  case.     The  individ- 
ual who  makes  the  charge  must  come  to  Harrisburg  in  the  inclement 
season  of  the  year,  notwithstanding  his  natural  dislike  to  leave  home  at 
such  a  peiiod,  and  this  must  be  productive  of  great  inconvenience  to  one 
who  wishes  to  prosecute.     He  desired  to  let  a  judge  know  that  he  conld 
be  brought  to  account  on  easier  terms.     He  did  not  see  why  the  prose- 
cutor should  be  compelled  to  attend  here  on  his  own  expense.     He  did 
not  see  why  the  witnesses  should  be  brought  here,  unless   the  party 
accused  should  require  it.     For  this  he  had  made  provision  in  hit  third 
resolution,  which  was  expressed  in  the  following  terms  : 

**  Thirdly,  The  legislature  shall  provide  by  law  for  the  appointment 
of  commissioners  to  take  the  depositions  of  witnesses  in  cases  of  com- 
plaints made  against  any  of  the  judges  of  the  supreme  or  inferior  courtft 
and  that  the  depositions  of  witnesses  thus  taken  may  be  read  on  the  trial 
of  the  party  accused,  unless  he  shall  specially  demand  their  personal 
attendance." 

And  why  not  do  this,  by  the  adoption  of  a  general  rule.  Why  not  left 
the  people  know  that  the  way  to  redress,  is  thus  opened  to  every  one  who 
believes  himself  to  be  wronged  ?  Why  not  allow  the  accused  to  meet  hit 
accuser  face  to  face  ?    Let  him  call  for  his  witnesses.    In  nine  eaiet  out 
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^ften,  all  beneficial  purposes  would  be  answered  by  taking  depositions, 
and  adlowing  witnesses  to  remain  at  home.  Why,  in  such  cases,  should 
they  be  brought  here  ? 

This,  then,  is  my  plan  for  drawing  closer  the  bonds  of  union  between 
the  judges  and  the  people.  I  would  abolish  all  the  existing  distinctions 
between  offences  impeachable  and  offences  not  impeachable.  X  would 
allow  a  judge  to  be  subject  to  removal  in  any  case,  by  a  vote  of  two- 
thirds  of  the  legislature,  with  the  concurrence  of  the  Governor.  This 
would  separate  at  once  the  appointing  power  from  that  tribunal  which  is 
to  pass  judgment.  I  would  declare  a  judge  to  be  ineligible  to  any  office 
during  the  existence  of  his  commission,  and  for  a  reasonable  period  after 
its  expiration.  This  would  secure  all  of  us  from  those  ambitious  aspir- 
ings which  are  so  apt  to  reach  the  mind  of  a  judge  and  to  trouble  him  in 
the  course  of  his  duty.  Judges  will  then  cease  to  be  politicians—and 
thus,  by  bringing  them  within  the  reach  of  every  man  that  is  wronged,  at  a 
very  little  expense  and  trouble,  a  full  responsibility  is  secured.  1  confess 
that  I  should  feel  myself  perfectly  safe  in  the  hands  of  a  judiciary  which 
should  be  thus  constituted  and  whose  responsibility  should  be  thus  amply 
secured.  I  am  entirely  willing  that  my  fortunes,  and  the  fortunes  of  all 
those  who  may  descend  from  me,  should  be  submitted  to  the  arbitration 
of  a  judiciary  thus  constituted,  and  thus  guarded  by  this  strong  responsi- 
bility. And  now  let  us  look  for  an  instant  at  the  project  in  view.  I 
have  given  to  this  matter  my  best  consideration,  and  I  think  I  have 
weighed  it  in  all  its  bearings  fairly  and  dispassionately.  I  have  listened 
with  great  attention  to  the  argument  of  the  gentleman  from  Luzerne,  (Mr. 
Woodward)  and  also  to  the  argument  of  the  gentleman  from  the  county 
of  Philadelphia.  (Mr.  Ingersoll.)  I  think  I  have  made  up  my  mind  not 
only  on  grounds  satisfactory  to  myself,  but  upon  grounds  and  reasons 
which  slioukl^influence  every  man  who  thinks  candidly  and  dispassionately 
on  this  question.     Let  us  look  at  it. 

I  must  commence  this  task,  Mr.  Chairman,  by  exploding  some  of  the 
heresies  (and  I  use  this  term  without  the  remotest  design  to  give  ofience 
in  any  quarter)  which  have  been  brought  into  this  discussion. 

I  have  been  told  that  the  ground  of  difference  between  the  two  parties 
in  this  discussion,  is,  that  on  the  one  side  there  is  a  confidence  in  the 
people,  and  that  on  the  other  side,  there  is  a  distrust  of  the  people.  Con- 
fidence is  the  word,  and  distrust  is  to  be  repelled  as  an  old  fashioned 
intruder,  not  suited  to  the  spirit  of  ^ the  age  in  which  we  live.  Confi- 
dence in  the  people  !  Mark,  Mr.  Chairman !  The  judge  is  to  lay  his 
commission  at  the  feet  of  whom  ?  Of  the  people  of  Pennsylvania  ?  No 
such  thing.  lie  is  to  lay  his  commission  at  the  feet  of  your  Governor. 
Confidence,  I  repeat,  is  the  word — and  confidence  in  the  people.  Now, 
let  the  gentlemen  who  have  pursued  this  argument,  meet  this  question 
fairly  with  me — why  is  it  that  they  have  no  confidence  in  the  represen- 
tatives of  the  people  ?  Look  at  the  attempts,  which  have,  from  time  to 
time  been  made,  to  remove  judges  by  address.  Do  you  call  these  things 
by  the  name  of  trials  ?  They  are  mockeries — they  are  worse  than  scare- 
crows. 

Will  you  place  no  confidence  in  men  appointed  by  the  people  ?  Do 
you  propose  to  give  all  confidence  to  the-  Governor,  and  none  to  the  legis- 
lature ?     If  the  gentlemen's  own  argument  is  worth  any  thing  at  all — if 

VOL.  IV.  2g 


498  PROCEEDINGS  AND  DEBATES. 

they  themselves  do  not  practice  the  very  thing  which  they  impute  to  ii8» 
they  must  admit  that  there  is  even  now,  a  competent  redress.  Confi- 
dence in  the  Governor !  They  put  confidence  in  the  Governor ;  while  I 
on  the  contrary,  put  confidence  in  the  people.  They  put  a  blind  and 
implicit  confidence  in  the  Governor.  How  can  they  use  this  argument, 
when  they  know  perfectly  well  that  the  representatives  of  the  people  are 
willing  at' all  times  to  hear  and  dispassionately  to  adjudge  all  complaints 
which  may  be  made  against  a  judge  ?  But  look  at  the  history  of  this 
matter. 

A  friend  of  mine  who  had  been  a  member  of  the  state  legislature  for 
several  years,  had  adverted  to  a  case  with  which  I  was  not  previously 
acquainted.  He  says  that  there  have  been  eleven  complaints  and 
impeachments  against  judges  in  the  state  of  Pennsylvania.  Out  of  this 
number,  two  of  the  judges  were  convicted  and  removed.  These  were 
Judges  Anderson  and  Cooper.  Three  judges  also  resigned— Jjy  some 
understanding  or  compact— made  for  the  purpose  of  shielding  them  from 
the  ii^aiominy  of  removal  by  the  two  houses  of  the  legislature.  So  that 
wc  find  tliere  are  five  cases  out  of  the  eleven  which  have  been  referred  iOf 
where  lliis  mode  wliich  has  been  so  much  hooted  at,  and  treated  with  such 
signal  contempt,  has  given  to  you,  substantially  and  to  every  practicable 
purpose,  i\\e  convictions,  wliere  there  have  been  only  eleven  accusa- 
tions. 

Mr.  Chairman,  it  is  not  true  that  the  legislature  of  your  state  has 
turned  a  (loaf  ear  to  the  complaints  wliich  have  been  maide  against  the 
judges.  I  say  it  is  not  true  as  a  matter  of  history.  The  very  reverse,  at 
all  events  for  some  length  of  time,  was  true — that  these  complaints  were 
rather  invited,  than  passed  over  slightly  when  made.  Tliere  was  a  popu* 
lar  odium  held  up  over  the  heads  of  the  judges.  The  judges  were 
threatened  ;  it  was  a  popular  kind  of  enterprise  to  make  these  com- 
plaints, and  they  were  not  discountenanced  by  the  legislature:  There  is 
a  gentleman  here  present,  who  knows  well  the  truth  of  this  assertion. 
Tlie  legislature  of  PennsylvaniM,  I  do  not  doubt,  ought  to  stand  acquitted 
of  all  the  charges  whicii  have  been  made  against  them.  I  believe  that 
tlicy  did  perfect  and  entire  justice,  according  to  their  best  knowledge  of 
the  facts.  I  believe  that  they  administered  the  law  in  mercy  and  in 
equity ;  but  that  they  were  partial  to  the  judges,  or  willing  to  stand 
between  the  judges  and  popular  justice,  I  do  not  believe.  I  feel  confident 
that  the  charge,  from  whatever  quarter  it  may  come,  is  not  true. 

Then,  Mr.  Chairman,  if  tlie  positions  which  I  have  taken,  be  correct, 
ihis  tribunal,  which  has  been  so  much  complained  of,  and  so  much  decried 
and  abused,  is  not  after  all  undeserving  of  our  confidence.  I  am  willing 
to  admit  that  it  has  not  answered  all  the  purposes  wliich  would  have  been 
desirable.  If  my  own  views,  in  relation  it  could  be  carried  out,  I  would 
have  a  more  ready  access  to  it,  and  more  convenience  ;  but  I  would  not  * 
convert  it  merely  into  an  agency,  although  I  would  break  down  the  bar- 
rier which  separates  impeachable  ofiences  from  offences  which  are  not 
m)pe'jchable. 

AVhat  were  the  difficulties  arising  in  those  cases  which  were  brought 
before  tlie  legislature  ?  They  were  just  what  I  have  stated.  All  the  old 
members  of  the  legislature,  who  now  hold  a  seat  on  this  floor,  will  bear 
Witney's  to  the  truth  of  this.     There  were  difficulties— there  was 
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special  pleading  in  the  way ;  and  those  might  escape,  who,  perchance, 
deserved  a  rery  diflerent  fate.  But  I  offer  my  views,  and  I  hope  the]r 
may  receive  a  patient  attention  at  the  hands  of  this  committee — ^because 
I  believe  that,  if  they  should  be  adopted,  they  will  secure  us  from  all 
these  phantoms,  shall  I  say  ?  from  all  these  imaginary  evils  which  are 
supposed  to  result  from  the  tenure  of  good  behaviour.  If  I  thought  oth- 
erwise, Mr.  Chairman;  if  I  thought  that  the  judges  would  continue  their 
political  career— if  no  other  mode  olfered,  but  removal  by  the  Governor, 
I  declare  I  would  submit  to  it.  I  have,  however,  many  scruples  in  my 
mind  against  the  power  which  we  arc  about  to  submit  to  the  Governor  of 
the  stale  of  Pennsylvania.  Let  us  look  one  moment  at  the  executive 
government  of  this  state,  and  let  us  see  what  it  is.  Let  us  see  what  con- 
fidence should  be  awarded  to  it.  I  find  the  following  language  held  in 
this  Convention,  by  the  gentleman  from  the  county  of  JPhiladelphia,  (Mr* 
Earlc)  to  which  I  ask  the  attention  of  tliis  body.  I  read  from  the  **  Dailj 
Chronicle,"  at  page  248  : 

**  Wliilc  we  interposetl  a  check,  we  should  not  create  a  tyrant — we 
**  should  not  enable  a  Governor,  misrepresenting  those  who  elected  him 
•* — or  a  Governor  chosen  by  one  third  of  the  people,  as  might  happen 
*'  under  our  Constitution,  to  overrule,  for  three  years,  tlie  deliberate  wish 
**  of  a  large  majority  of  the  people.  It  had  been  said,  in  the  debate,  that 
*'  the  Governor  rcpreseiite*!  the  wnole  people ;  we  know  it  is  not  neces- 
*'  sarily  so.  If  fifiy-one  members  of  assembly  out  of  one  hundred,  may 
'*  misrepresent  them,  is  it  not  still  more  likely  that  a  single  individual 
**  may  do  it?  And  one  third  of  the  senate  chosen  for  the  term  of  three 
*'  years,  by  a  vote  of  one  sixth  of  the  people,  or  thereabout,  might  over- 
"  rule  the  majority  of  the  senate,  the  representatives  and  the  community 
*'  for  a  long  lime,  unless  we  put  limits  to  the  operation  of  the  veto.  He 
"  would  iherefore,  permit  a  majority  of  the  senate  and  two-thirds  of  the 
»•  house  of  representatives  to  overrule  it  in  the  first  instance,  and  a  major- 
**  ity  of  both  houses  to  do  it  at  the  end  of  a  year,  and  after  a  new  eleciioa 
*»  by  the  people,  with  the  subject  fully  before  them." 

Here,  continued  Mr.  F.  is  an  argument  against  entrusting  power  to  x 
Governor  who  is  not  deserving  of  the  confidence  which  we  have  been 
accustomed  to  impart  to  liiin. 

Another  genlleman,  a  member  of  this  Convention,  (Mr.  Woodward,  of 
Luzerne  county,)  says,  at  page  204  of  the  same  paper  : 

»♦  Tiiat  contracts  between  the  executive,  when  a  candidate,  and  unprin- 
•*  cipled  partisans  had  been  made  in  Pennsylvania,  he  had  no  doubt,'* 

That  if  to  say,  continued  Mr.  F.,  such  contracts  have  been  made  by 
the  Governor,  to  whom  our  confidence  is  to  be  exclusively  appropriated, 
and  in  relation  to  whom,  if  we  entertain  a  doubt,  we  are  supposed  to  have 
aristocratic  principles. 

But  again,  sir.  Another  gentleman,  also  a  member  of  this  Convention^ 
(Mr.  Brown,  of  Philadelphia  county,)  says,  at  page  28  of  the  same 
paper : 

**  He  was  for  stripping  the  Governor  of  his  patronage,  and  he  thought 
••  it  wowld  be  but  mockery  to  talk  of  doing  this  by  only  uniting  the  sen- 
*•  ate  with  him.  He  would  not  have  any  power  that  could  be  exercised 
*•  by  the  people  in  the  hands  of  one  man,  or  thirty -three  men  ;  the  **  forty 
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•'  tyrants"  of  Athens  were  nearly  as  bad  as  any  of  the  single  tyrants  of 
'*  Rome,  and  he  would  not  trust  either  one  or  the  other  any  farther  than 
«*  would  be  found  absolutely  necessary." 

Here  then,  continued  Mr.  F.,  is  the  Governor  who  isjto  be  trusted 
with  passing  judgment  on  the  conduct  of  the  highest  judges  in  your 
courts ;  and  it  is  at  the  feet  of  such  a  man,  that  their  commissions  are  to 
be  periodically  laid  down.  When  the  question  of  the  appointing  power 
was  up  before  the  Convention,  I  advocated  the  power  of  the  legislature. 
I  believe  the  legislature  to  be  less  liable  to  corruption ;  and  I  believe 
that,  in  this  instance,  they  will  more  effectually  represent  the  people 
than  the  Governor  will  represent  them.  I  believe  also  that  there  is  in 
the  legislature  a  more  effectual  responsibility.  A  judge,  for  instance, 
of  the  county  of  AUeglieny,  comes  to  Harrisburg,  and  sunenders  his 
commission.  And  under  what  influence  does  he  act  upon  it?  Under 
some  influence  operating  secretly  in  the  county  of  Allegheny,  unseen 
and  unfelt,  by  any  save  the  Governor  alone.  And  thus  the  leading 
partisans  of  the  day  will  control  the  appointment.  It  will  be  necessary 
ibr  party  purposes,  that  this  appointment  should  take  place ;  it  will  be 
necessary  that  a  member  of  the  party  should  have  itie  place.  The 
appointment  will  take  place  accordingly,  and  where  shall  redress  be 
sought,  for  any  injury  which  may  be  inflicted  by  it?  Before  whom  shall 
the  Governor  be  brought  to  an  account  for  his  conduct?  Before  the 
people  of  the  county  of  Allegheny  ?  No,  sir ;  but  before  the  people  of 
the  county  of  Dauphm,  or  the  people  of  the  county  of  Philadelphia,  who 
know  nothing  at  all  about  the  matter.  And  by  what  means  shall  they  be 
informed  ofit?  Through  the  public  press  which  gi>es  its  own  partisan 
views.  And  how  are  the  people  of  the  county  of  Philadelphia  to  judge, 
or  what  do  iliey  care  about  it  ?  Are  you  to  bring  before  a  distant  people, 
the  case  of  a  judge  in  the  county  of  Allegheny,  or  any  other  county, 
where  people  may  chance  to  have  been  insulted  by  the  abtion  of  the 
Governor,  and  allow  it  to  be  tried  by  a  man  who  never  has  seen  the  • 
county,  and  who  knows  nothing  about  it  ?  By  a  man  who  is  entirely 
ignorant  of  tiie  party  concerned,  or  of  the  subject  itself,  except  so  far  as 
light  may  be  shed  upon  his  mind  through  the  publications  and  influence 
of  a  party  press  ?  Sir,  this  is  absurd — it  is  a  farce — a  mockery  to 
attempt  to  .search  up  such  doctrine  as  this  to  me  and  to  my  constituents. 
I  aay,  there  is  in  fact  no  redress  under  a  system  such  as  this.  It  is  alto- 
gether a  party  affair — a  party  business — a  party  arrangement,  and  nothing 
short  of  it.  He  may  abuse  his  power,_2S  he  now  does,  and  what  redress 
is  there  for  us  ?  Where  are  we  to  look  for  a  corrective  ?  We-  are  to 
submit  to  llic  Governor. 

And,  Mr.  Chairman,  is  every  man  to  be  blind  as  a  bat  to  the  pages 
and  to  the  warnings  of  history  ?  Are  we  to  shut  both  our  eyes  and  our 
ears  ?  Are  tlie  lessons  of  experience  to  be  passed  idly  by,  as  thou^^h 
they  were  nothing  worth  ?  What  do  we  find  in  the  history  of  the  state 
of  Pennsylvania  ?  AVe  have  a  Governor  the  head  of  a  party.  Has  it 
ever  been  otherwise  ?  To  my  lecollection,  it  never  has  been  otherwise. 
How  aro  ilie  appointments  made  ?  Are  they  not  uniformly  party 
appointmenis — appointments  given  confessedly  to  those  who  will  carry 
out  the  views  of  the  party  which  may  be  in  power  at  the  time?  But 
this  Augean  stable,  it  is  said,  is  to  be  cleansed.     I'here  are  to  be  no  more 
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party  appointments — and  no  more  party  feeling  is  to  reach  the  bosom  of 
the  executive  magistrate  of  the  state.  He  is  to  become  a  saint  at  once 
—he  is  to  hold  the  scale  of  justice.  And  we  are  actually  asked  to 
believe  that  this  Eutopian  scheme  is  about  to  be  realized — that  the  Gov- 
ernor is  about  to  cease  to  be  a  party  man — that  there  is  to  be  no  party 
spirit,  and  no  party  bias,  that  there  are  to  be  no  friends  to  secure,  and 
no  enemies  to  punish  !  '*  Credat  Judyeus  apella  non  ego,^^  I  believe, 
Mr.  Chairman,  in  the  face  of  all  these  ideal  schemes,  that  party  will  still 
continue  to  agitate  the  councils  of  this  Commonwealth,  and  that  man  is 
wilfully  blind  who  cannot  see  that  such  must  be  the  course  of  events. 
It  is  a  matter  which  requires  no  prophetic  vision — it  i^  a  matter  of  plain 
history — it  is  the  effect  of  our  institutions,  ai^d  is  as  unavoidable  as  the 
rising  or  the  setting  of  the  sun. 

But  farther,  Mr.  Chairman.  In  this  argument  it  is  assumed  that  the 
most  faithful  candidates  will  be  selected  by  the  Governor.  I  am  speak- 
ing now  of  reappointments.  I  assume,  on  the  contrary,  that  they  will 
be  party  appointments,  and  1  do  not  object  that  they  should  be  so,  if 
there  is  an  equality  of  pretensions  in  the  member  of  the  party  to  those 
which  may  be  brought  by  a  man  not  a  member  of  the  party.  The  Gov- 
ernor appoints  the  prothonotaries — judges  of  courts,  <fec.  And  how  is  it 
in  these  appointments  ?  How  many  exceptions  will  the  history  of  the 
Commonwealth  of  Pennsylvania  afford  ?  A  few  on  the  bench  of  the 
supreme  court.  Are  there  any  to  be  found  on  the  inferior  benches  ?  If 
there  are  any,  I  know  of  none — I  have  never  heard  of  them.  They  will 
be  party  appointments.  It  is  true  that  we  all  raise  our  voices  against 
it,  and  declare  it  to  be  wrong,  but  still  they  will  be  party  appointments 
— just  as  the  prothonotaries,  or  the  associate  judges,  whose  commissions 
emanate  from  the  Governor.  It  is  in  vain  to  look  for  any  alteration— 
the  thing  will  go  on  precisely  in  the  old  way.  There  will  be  parties- 
there  will  be  party  contentions — partisan  editors  and  partisan  prints. 
Was  ever  a  good  prothonotary  expelled  from  office  ?  Why,  Mr.  Chair- 
man, I  never  knew  the  question  to  be  asked,  whether  he  was  good  or 
bad.  When  the  appointment  to  that  office  was  pending,  I  never  heard 
any  question  asked  save  the  single  one,  what  party  is  he  of  ?  Why  then 
will  you  put  it  to  us  ?  Why  will  you  tell  us,  that  the  Governor  will 
renew  the  commission  of  a  man  who  is  of  the  opposite  party  to  himself? 
How  can  you  expect  that  the  commission  of  a  judge  will  be  renewed, 
if  he  is  not  a  member  of  the  dominant  party?  It  cannot  be — and  it  will 
not  be — unless,  indeed,  the  history  of  your  Commonwealth  is  nothing 
more  than  a  fable.  I  admit  that  there  may  be,  here  and  there,  a  soli- 
tary case  of  a  man  avoiding  contact  with  all  parties,  and,  consequently, 
giving  offiince  to  none,  in  which  the  people  may  in  a  body  concur  in 
recommending  him  for  reappointment,  and  where  his  commission  may 
be  renewed.  But  this  would  be  an  exception  to  a  very  general  rule ; 
such  an  occurrence  is  almost  hopeless. 

What  then,  Mr.  Chairman,  is  tlie  safest  mode  of  reasoning  ia  this 
matter  ?  Is  it  to  assume  the  falsehood  of  all  history,  or  the  truth  of  all 
history  ?  Is  it  to  judge  of  that  which  is  to  come,  from  that  which  haur 
already  been?  Is  it  to  be  instructed  by  the  lessons  of  experience, 
or  to  close  our  eyes  and  our  ears  against  all  experience  ?  You  pi  r 
to  submit  your  judiciary  to  the  power  of  your  Governor !     Whai 
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to  be  the  practical  effect  of  this  measure  ?  .The  judiciary  of  the  coun- 
try must  bow  to  the  Executive.  How  can  they  escape  ?  Can  the  clerks 
of  court  escape  the  vortex  of  party  ?  or  can  they  stand  indifferent 
between  the  Governor  and  the  people  ?  Is  it  reasonable  to  hope  for 
this  ?  Is  it  reasonable  to  expect  that  any  man  looking  to  the  Governor 
for  reappointment  to  office,  would  meet  that  Governor  and  say  to  him, 
I  have  been  quite  indifferent  as  to  your  advancement — I  have  used  no 
exertions  in  your  behalf — I  have  done  nothing  to  secure  your  election — 
I  have  expressed  my  opinion  against  your  measures,  because  I  thought 
that  the  public  interest  required  me  to  do  so  ?  What  answer,  do  you 
think,  he  would  receive  from  a  party  Governor — such  as  we  always  have 
had,  and  always  shall  have  ?  What  chance  would  such  a  man  have  of 
the  renewal  of  his  commission  ?  He  M-^ould  be  tampered  with  for  a 
while,  and  would  then  be  spurned  from  the  executive  door.  And  the 
result  would  be  that  all  men  of  fortitude  and  integrity  would  hold  them- 
jeelves  aloof  from  the  executive  government  of  the  country.  This  then 
is  the  power  for  which  our  confidence  is  invoked  !  Here  is  the  tribunal 
'—and  here  is  the  man  in  reference  to  whom  it  is  considered  almost 
criminal  to  entertain  the  slightest  degree  of  distrust. 

Eut,  Mr.  Chairman,  I  have  another  matter  to  speak  of,  in  relation  to 
this  question  of  confidence.  Where  was  the  lesson  of  confidence  learn- 
ed ?  It  is  no  virtue  of  mine,  so  far  as  the  people  are  concerned,  I  have 
no  confidence  in  power — I  am  jealous,  justly  jealous  of  all  power  that 
may  crush  me  down  to  the  earth,  or  which  may  interfere  with  my  claims 
to  justice.  Sir,  I  distrust  it,  and  in  relation  to  all  such  power,  it  is  a  just 
and  a  sacred  maxim  that  every  ciiizen  should  be  on  his  guard.  The 
tenuie  of  our  liberties  is  eternal  vigilance.  Of  this  serious  truth  we  can* 
not  be  reminded  too  often.  Popular  power,  that  is  this  power,  Mr. 
Chairman?  The  power  of  the  majority,!  Who  are  tlie  people.  The 
gentleman  from  the  county  of  Fayette,  has  told  us  they  are  the  majority. 
Who  are  the  majority?  The  strongest  parly,  and  who  are  they  ?  They 
are  a  class  of  men  arrayed  against  the  weaker  parly  in  eternal  hostility. 
Here  then,  sir,  is  the  voice  of  party — the  voice  of  the  people,  which  is 
said  to  be  the  voice  of  God.  Truly,  a  very  comfortable  doctrine  for 
those  who  shelter  themselves  under  the  wings  of  the  strongest  party. 
This  deity,  be  it  remembered,  has  many  gifts  to  bestow  on  his  worship- 
pera.  And  it  is  the  powerfof  the  majority — you  must  have  no  feeling  of  dis- 
trust to  this  power,  exercising  as  it  does,  with  such  great  complacency,  its 
dominion  over  the  riglit  of  the  minority.  One  of  the  greatest  men  that 
has  been  in  this  age  of  the  world,  has  given  us  some  valuable  instnictioa 
in  this  particular.  I  allude  to  the  late  James  Madison.  I  read  from  a 
speech  made  by  him  in  the  proceedings  of  the  Convention  of  the  state  of 
Virginia,  at  pages  537-538.  LetJ  us  hear  his  views  of  the  deity  spo- 
ken of  in  the  voice  of  the  people.     He  says  : — 

**  It  is  safliciently  obvious,  that  persons  and  property  are  the  two  great 
subjects  on  which  governments  are  to  act,  and  that  the  rights  of  persons, 
and  the  rights  of  property,  aie  the  objects,  for  the  protection  of  which 
government  was  instituted.  These  rights  cannot  well  be  separated.  The 
personal  right  to  acquire  property,  which  is  a  natural  right,  gives  to  pro- 
perty when  acquired,  a  right  to  protection,  as  a  social  right.  The  essence 
of  government,  is  power ;  and  power,  lodged  as  it  must  be,  in  human 


PENNSYLVANIA  CONVENTION,  1837.  603 

hands,  will  ever  be  liable  to  abuse.  In  monarchies,  the  interests  and  hap* 

Einess  of  all,  may  be  sacrificed  to  the  caprice  and  passions  of  a  despot. 
1  aristocracies,  the  rights  and  welfare  of  the  many,  may  be  sacrificed 
to  the  pride  and  cupidity  of  the  few.  In  republics,  the  great  danger  is 
that  the  majority  may  not  sufficiently  respect  the  rights  of  the  minority. 
Some  gentlemen,  consulting  the  purity  and  generosity  of  their  minds, 
without  adverting  to  the  lessons  of  experience,  would  find  a  security 
against  that  danger,  in  our  social  feelings  ;  in  a  respect  for  character  ;  in 
the  dictates  of  the  monitor  within  ;  in  the  interests  of  individuals  ;  in  the 
aggregate  interests  of  the  community.  But  man  is  known  to  be  a  sel- 
fiih,  as  well  as  a  social  being.  Respect  for  character,  though  often  a 
aalatary  restraint,  is  but  too  often  over-ruled  by  other  motives.  AVhen 
numbers  of  men  act  in  a  body,  respect  for  character  is  often  lost,  yet  in 
proportion  as  it  is  necessary  to  control  what  is  not  right.  We  all  know 
that  conscience  is  not  a  sufficient  safe-guard  ;  and  besides  that,  conscience 
itself  may  be  deluded,  may  be  misled,  by  an  unconscious  bias,  into  acts 
which  an  enlightened  conscience  would  forbid.  As  to  the  permanent  inter- 
est of  individuals  in  the  aggregate  interests  of  the  community,  and  in  the 
proverbial  maxim,  that  honesty  is  the  best  policy,  present  temptation  is 
too  often  found  to  be  an  over  match,  for  those  considerations.  These 
favorable  attributes  of  the  human  character,  are  all  valuable,  as  auxilia- 
ries ;  but  they  will  not  serve  as  a  substitute  for  the  coercive  provisions 
belonging  to  govemmeat  and  law.  They  will  always,  in  proportion  as 
they  prevail,  be  favorable  to  a  mild  administration  of  both  :  but  they  can 
never  be  relied  on  as  a  guaranty  of  the  rights  of  the  minority,  against  a 
majority  disposed  to  take  unjust  advantage  of  its  power.  The  only  effec- 
tual safe-guard  to  the  rights  of  the  minority,  must  be  laid  in  such  a  basis 
aod  structure  of  the  government  itself,  as  may  afford  in  a  certain  degree, 
directly  or  indirectly,  a  defensive  authority  in  behalf  of  a  minority,  haviag 
right  on  its  side." 

So  that  (continued  Mr.  F.)  according  to  the  language  of  this  distin- 
guished statesman  and  patriot,  the  minority  may  be  in  the  right,  and  the 
majority  may  be  in  the  wrong. 

It  is  seen  by  his  sagacious'eye,  that  the  minority  can  only  be  secure 
by  laying  their  security  in  the  ? ery  basis  and  sub-stratum  of  the  govern- 
ment. There  must  be  the  safe-guard  of  a  written  Constitution  putting  a 
fetter  on  the  heel  and  a  bridle  in  the  mouth  of  the  majority,  in  order  that 
the  rights  of  the  minority  may  not  be  invaded  and  trampled  under  foot. 
And  yet  we  are  told  that  we  must  yield  to  the  power  of  the  majority — 
that  we  must  be  billed  and  deaf — that  our  toagues  must  be  tied  and  our 
judgments  paralyzed,  in  order  that  they  may  execute  their  heavenly  do- 
minion and  those  tender  mercies  which  descend  on  them,  as  they  say, 
from  the  author  of  all  government.  I  have  a  book  here  (the  Declaration 
of  Independence,)  in  which  I  find  the  following  passage  : 

**  We  hold  these  truths  to  be  self-evident — that  all  men  are  created 
equal,  that  they  are  endowed  by  their  Creator  with  certain  inalienable 
rights,  that  among  these  are  life,  liberty  and  the  pursuit  of  happines  ." 
Sir,  do  I  hold  these  rights  under  the  pleasure,  or  the  condescension  of  any 
majority  on  the  face  of  the  earth  ?  No — they  have  a  higher  genealogy 
— a  far  nobler  derivation.  I  hold  them  not  from  any  majority.  They 
are  pledged  to  keep  them  inviolate — they  are  pledged  to  institute  tribunals 
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which  shall  protect  me  from  that  power — which  shall  place  me  on  an  eqnal 
footing  with  all — where  my  rights  may  be  defended,  and  where  the  laws 
of  the  country  may  be  executed  in  spite  of  all  majorities.  Talk  to  me  of 
a  majority.  It  is  the  very  last  doctrine  to  which  I  will  give  my  sanc- 
tion. But  there  are  also  other  rights  which  we  possess.  A  man  has  a 
right  to  worship  tlie  Creator  according  to  the  dictates  of  his  own  con- 
science. Can  any  man,  or  any  set  of  men,  interfere  with  that  right  ? 
They  have  done  so— they  have  trodden  down  that  right,  but  they  have 
never  blotted  it  out,  ihey  have  never  anniahilated  it.  That  right  still  ex- 
ists in  spite  of  them.  I  hold  it  from  my  Creator,  and  no  majority  on  earth 
has  any  power  over  it.  It  may  indeed  ofl'end  them,  and  they  may  tram- 
ple it  under  foot — ^but  still  it  is  alive — the  seed  still  exists,  and  it  will 
again  sprout  out  at  some  future  day. 

I  have  also  the  right  to  trial  by  jury.  I  admit  that  this  right  maybe 
taken  away.  The  people  may  institute  another  tribunal,  but  the  majori- 
ty are  not  inclined  to  do  so.  There  is  yet  another  right — the  right  of 
property.  The  Constitution  of  the  United  States  (as  see  amendment  to 
article  five,)  says,  "  nor  sh-all  private  property  be  taken  for  public  use, 
without  just  compensation."  This  is  the  security  which  is  thrown  over 
the  right  of  property. 

Again,  sir:  The  Constitution  of  the  United  States  provides,  that  the 
trial  of  all  cases,  of  individual  right,  shall  be  held  sacred.  It  is  proposed 
to  take  these  away.  Here  are  my  natural  rights — here  is  the  safeguard 
thrown  around  them,  and  upon  which  I  have  been  accustomed  to  rely. 
And  what  do  I  hold  from  a  majority  ?  The  evil  of  party  spirit  is  that  it 
sinks  man  into  nonentity— that  he  becomes  a  member  of  a  parly ;  that 
he  becomes  a  make-weight — an  integral  portion  of  that  physical  strength 
or  body,  which  we  call  a  majority.  There  he  is  the  head  of  a  party —a 
champion  of  a  party — there  his  allegiance  is  due.  He  has  no  right  of 
his  own — he  has  scarcely  an  existence  of  his  own.  And  here  has  the 
eflect  of  the  rights  of  a  majority — in  the  tendency  which  it  has  to  merge 
individual  rights — to  sink  the  man — and  to  build  up  a  power,  which, 
since  the  days  of  Adam,  has  been  always  in  the  hands  of  one,  or  two, 
or  three  individuals  who  govern  us.  Who  gives  laws  to  the  lawless? 
Who  curbs  omnipotence  itself?  Is  it  not  true,  practically  true— do  we 
not  all  assent  to  it — does  not  our  history  show,  that  it  is  a  popular  man. 
His  voice,  it  is  that  is  the  voice  of  God  !  His  name  is  at  the  altar !  To 
him  it  is  that  men  bow  down  their  supple  knees  to  the  earth  and  become 
nothing  for  his  sake  !  That  they  count  themselves  as  nothing,  save  as 
the  sunshine  of  his  brow  is  rfiflected  upon  them.  Look  at  our  history! 
How  often  has  the  simple  beck  of  a  leader  over-ruled  the  majority  !  How 
often  has  the  leader  of  a  party,  governed,  controled,  and  turned  at  bis 
pleasure,  the  will  of  nine-tenths  of  that  paity  !  Sir,  has  such  a  case 
never  occurred  here  ?  Is  it  not  known  what  was  the  triumphant  voice 
of  the  people  of  the  state  of  Pennsylvania  a  few  years  ago — only  some 
seven  years  age — on  one  or  two  subjects  ?  Mr.  Chairman,  I  am  no  par- 
ty man  in  motive.  But  how,  let  me  ask,  did  it  happen,  that,  all  of  a  sud- 
den, a  new  spirit  rose  up  among  them,  and  that  they  heard  with  new 
cars  ?  that  they  saw  with  new  eyes  ?  that  they  got  new  understandings  ? 
and  that  objects  dear  to  them  but  a  few  short  months  before,  became  dis- 
tasteful and  loathsome  ?  Here  is  a  matter  of  fact  which  is  known  to  all* 
And  this  is  party  !     And  we  are  called  on  to  bow  dovFn  to  this  party  ! 
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Sir,'if  it  be  true  that  confidence  is  the  highest  virture,  I  never  heard  it 
before.  If  it  be  true  that  the  voice  of  the  majority  is  always  right,  in 
regard  to  the  exercise  of  power  by  the  people  themselves ;  if  it  be  true 
that  the  voice  of  the  people  is  the  voice  of  the  Deity,  why  how  does  it 
happen  that  we  have  a  written  Constitution  ?  Why  is  it  that  we  do  not 
commit  ourselves  to  the  mercy  of  the  majority  ?  Why  is  it  that  the 
various  departments  of  the  government  are  kept  separate  and  distinct, 
and  the  boundaries  of  each  defined  ?  Why  is  it  that  the  Constitution 
sets  forth  that  we  have  certain  natural  and  inalienable  rights  ?  And  why, 
too,  do  we  declare  so  often  that  this  is  a  government  of  laws,  if  we  are  to 
be  committed  to  the  judgment  of  a  dominant  majority — a  merciless  ma- 
jority— a  tyrannical  majority — a  selfish  majority  ?  Why  is  it  ?  We  arc, 
then,  it  seems,  bioughtto  this  point,  that  there  are  persons  among  us  who 
discountenance  a  government  of  law — who  think  it  the  greatest  evil  in  the 
world,  who  are  afraid  of  our  government.  So  far  as  my  own  rights  are 
concerned,  I  care  not  what  gentlemen  may  think  on  the  subject.  The 
present  Constitution  cannot  be  suppressed  by  the  power  of  a  majority, 
I  came  here,  then,  claiming  the  right,  and  feeling  it  to  be  a  duty  to  dis- 
trust that  power.  Sir,  I  will  not  blind  my  eyes,  nor  darken  my  vision 
in  any  respect  whatever.  The  whole  executive  history  of  the  Common- 
wealth has  shown  that  the  Governor  is  a  party  man — that  he  has  his 
connexions  and  alliances  of  partisans  in  every  county,  who  control  the 
appointments,  to  a  great  extent.  Who  has  governed  the  counties  of 
Westmoreland  and  Allegheny,  more  than  any  other  county  in  the  state  ? 
Who  are  his  organs  ?  He  has  only  to  learn  from  his  organs  what  are 
the  views  entertained  in  his  neighborhood,  to  enable  him  to  act  accord- 
ingly. WIio  informs  the  executive  of  what  is  going  on?  Why,  there 
is  a  few  organs  in  every  county — a  few  papers,  or  a  few  individuals  who 
slily,  covertly  through  the  post  office,  give  him  information.  Or,  else  it 
is  done  by  an  agent  dispatched  at  midnight  from  the  midnight  politicians, 
station,  as  a  sort  of  Jannissary  guard  over  the  people.  And,  to  what  tri- 
bunal is  it  that  the  Governor  is  obliged  to  bow  down  ?  It  is  to  a  herd  of 
midnight  politicians,  who  love  darkness  rather  than  light.  Sir,  it  is  these 
men  who  have  the  control  of  the  appointments.  It  is  the  voice  of  histo- 
ry that  these  men  control  the  appointments.  And,  sir,  to  whom  is  a 
judge  amenable,  in  practice  ?  Why,  these  very  men — men  who  may 
have  been  parties  in  his  court — men  against  whom  he  has  been  obliged 
to  pronounce,  in  the  performance  of  his  duty,  the  judgment  of  the  law. 

Now,  is  it  not  perfectly  clear  that  the  judiciary,  under  those  circum- 
stances, must  degrade  itself  to  the  level  of  a  party  ?  that  your  judges  will 
be  found  sooner  or  later,  bound  hand  and  foot  in  the  trammels  of  party, 
I  know  it,  and  every  man  knows  it.  And,  what  is  the  party?  and  what 
does  it  want  1  What  is  the  majority  craving  for?  What  is  the  ambition 
of  the  day  ?  In  every  republic,  ancient  and  modern,  the  desire  has  been 
— more  power — to  heap  Pelion  on  Ossa.  That  is  what  is  now  wanted. 
Ambition  monopolizes  every  thing.  Those  who  have  read  the  history  of 
Athens  know  well  what  was  the  character  of  the  majority  there.  It  was 
headed  by  demagogues  who  appeared  frequently  in  the  forum  and  ad- 
dressed the  people  about  their  liberty  and  rights,  at  the  same  time  that 
they  were  plotting  against  both,  and  at  length  they  disgraced  and  ruined 
their  country.  So  it  was  in  Rome,  where  the  majority  of  the  whole  peo- 
ple  wanted  Caesar,  and  they  got  him,  and  he  made  slaves  of  them» 
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Whose  work  was  it?  The  work  of  a  majority — through  their  organs, 
a  small  knot  of  men  who  were  the  orators  and  leaders  of  the  people. 
At  length,  however,  their  power  overleaped  all  bounds,  and  the  country 
was  crushed  down  by  the  iron  hand  of  tyranny.  Who  ruined  Rome  but 
her  pretended  patriots,  who  were  perpetually  admonishing  the  majority 
against  the  minority  ?  Look  at  Paris — there  is  a  majority  there :  but  it 
is  never  satisfied  ;  it  never  ciies  "enough."  It  matters  not  what;  but 
anything  in  the  way  of  a  triumphant  majority  that  can  be  seized  and 
held,  it  never  will  refrain  from  taking,  from  using,  and  from  abusiug. 
Sir,  our  own  written  Constitution,  and  all  the  invaluable  state  papers 
which  have  emanated  from  some  of  our  greatest  and  best  of  men,  contain 
warnings  to  us  against  yielding  all  power  to  a  majority.  There,  power 
has  gone  down ;  there,  liberty  is  inactive ;  there,  the  edifice  is  all  broken 
to  atoms.  There,  was  a  republic  once,  and  there  was  an  imperial  tyrant 
holding  his  sceptre  at  the  will  of  the  majority.  Well,  sir,  I  know*  and 
every  man  who  hears  me  knows,  that  this  Constitution  is  designed  to 
secure  private  rights.  The  whole  genius  of  the  government  is,  that  in- 
dividual rights  shall  be  kept  sacred  and  inviolable.  The  majority  can 
take  care  of  itself;  but,  it  is  you  aiid  me  who  are  to  be  protected*  There 
are  safeguards  in  the  Constitution  thrown  around  the  minority,  and  cheeks 
imposed  by  it  upon  a  triumphant  majority.  It  says,  in  so  many  words, 
"  so  far  shalt  thou  go,  and  no  farther."  Here  are  secured  to  the  minonty 
privileges  which  the  majority  never  gave,  and  with  the  help  of  God,  they 
shall  never  take  from  them.  When  these  privileges  are  invaded — when  ihe 
majority  loses  respect  for  laws — when  it  puts  might  in  the  place  of  right, 
and  when  it  tramples  down  inviolable  rights,  it  cuts  loose  from  the  Con- 
stitution, and  totally  violates  its  provisions.  If  they  break  the  Constitu- 
tion, then  I  am  bound  by  it  no  longer.  An  unprincipled  majority  may 
be  met  with  the  sword  or  with  any  thing  else.  A  triumphant  majority 
have  no  rights  which  were  not  acquired  by  the  social  compact,  and  that 
compact  is  designed  for  the  security  of  individuals.  Who  may  have  it! 
Why,  all ;  the  aged,  and  the  young,  and  the  infant  in  the  nurse's  arms— * 
all  ages  and  conditions,  and  no  earthly  power  can  take  it  away  from 
them. 

Sir,  what  are  you  to  do  in  behalf  of  individuals  whose  individuality  if 
not  merged  in  this  corporate  majority  ?  Why,  you  must  have  courts  jU> 
protect  them,  and  see  that  the  fundamental  laws  are  not  violated.  He 
had  been  alarmed  to  see  the  propensity  of  men  to  magnify  the  rights  of 
the  majority,  knowing  that  its  must  end  in  their  own  destruction*  It  is 
now  the  rage  to  distrust  the  power  of  the  supreme  court,  and  to  entertain 
doubts  in  regard  to  its  having  the  power  to  declare  an  act  of  the  legislar 
ture  unconstitutional.  Every  man  feels  that  he  should  be  protected  in 
his  rights.  And,  the  supreme  court,  when  a  majority  of  the  state  is  un« 
justly  arrayed  against  individuals  to  crush  them,  can  interpose  and  pro- 
tect him.  In  all  conflicts  in  which  the  power  of  the  state  government  has 
been  brought  in  question,  you  find  it  has  been  owing  to  the  tyranny  of 
the  majority  seeking  to  crush  one  or  more  individuals.  It  is  individual 
rights  against  lawless  power.  It  a  is  citizen  claiming  his  natural  rights, 
perhaps,  against  the  usurpation  of  an  unlawful  majority.  I  say,  theni 
that  the  supreme  court  has  the  power  conferred  on  it  of  annulling  any 
act  of  the  legislature  taking  away,  or  impairing  the  rights  of  individoais 
guarantied  to  them  by  the  Constitution.     In  the  state  of  New  Hampshire 
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a  chureh  had  been  bequeathed  to  an  individual,  and  under  which  educa- 
tion was  to  be  maintained ;  but  those  who  ordained  these  were  unpopu- 
lar, and  did  not  belong  to  the  popular  party,  and  the  legislature  undertook 
to  break  down  their  rights  and  privileges.  And,  they  put  in  men  who 
had  contributed  nothing — who  were  not  wanted,  and  who  were  intruders, 
to  the  ruin  of  their  private  rights.  It  became  a  question  whether  those 
who  had  rights  should  be  protected  or  not.  So,  in  New  York,  in  refer- 
ence to  the  celebrated  steamboat  case.  The  legislature  had  granted  to  an 
individual  a  monopoly  of  the  harbors  and  rivers  of  the  state,  in  violation 
of  the  Constitution  of  the  United  States.  He  was  arrested  in  New  York, 
and  the  act  of  assembly  was  declared  to  be  null  and  void.  Here  was  an 
instance  of  the  exercise  of  the  power  of  a  majority,  against  the  rights  of 
individuals.  Here  was  a  legislature  throwing  their  aegis  over  an  indi- 
vidual, and  protecting  him  in  an  exclusive  privilege.  Now,  this  was 
decidedly  wrong. 

Sir,  is  it  no  privilege  to  meet  a  throned  monarch  in  court,  on  an  equal 
footing,  as  well  as  the  greatest  states  of  the  union  ?  Or,  that  the  most 
helpless,  most  friendless,  most  forlorn  individual  may  meet  you  in  the 
courts  of  justice  upon  a  footing  of  perfect  equality  ?  There,  titles  and 
sceptres  and  military  glory  and  wealth  are  nothing.  No  claim,  but  that 
which  is  founded  in  right  and  justice  can  be  heard  in  a  court  of  justice. 
Is  not  this,  then,  a  sacred  and  priceless  privilege  to  contend  for,  and  one 
which  ought  never  to  be  surrendered.  Tell  me  not  about  having  no  con- 
fidence in  power. 

I  have  a  few  more  words  to  say  on  this  point:  I  say  it  is  the  cove- 
nanted right  of  every  individual  to  go  into  an  impartial  court.  I  contend, 
that  the  Commonwealth  is  sacredly  pledged  to  provide  every  man  an  im- 
partial tribunal,  where  the  weak  can  meet  an  confront  the  strong ;  where 
poverty  can  meet  wealth  in  the  face  ;  where  the  helpless  can  find  security, 
if  the  law  be  in  their  favor.  Do  you  propose  to  give  it  ?  Look  at  the 
tenure  which  gentlemen  want.  Suppose  a  man  to  be  obnoxious  to  your 
county  lawyers,  to  go  into  court  and  be  indicted  for  a  libel ;  or  that  he  him- 
•elf  should  bring  an  action  against  an  individual  who  may  have  defamed 
him — held  him  up  to  ridicule  and  scorn,  and  it  should  be  made  a  party 
question  of — having  grown  out  of  party  effervescence  and  political  dis- 
cussion, and  it  should  happen,  that  the  judge's  commission  is  just  ex- 
piring from  his  grasp  ;  he  knows,  as  well  as  that  he  is  in  existence,  that 
if  he  dare  to  do  justice,  he  will  be  immediately  superseded  by  some  other 
judge.  Now,  sir,  I  say  that  is  not  the  judge  for  me  ;  that  is  not  the  jus- 
tice to  which  I  am  entitled.  I  contend,  that  there  is  not  the  impartiality 
and  independence,  which  is  guarantied  to  every  man  ;  that  he  shall  have 
his  rights  secured  and  his  wrongs  redressed.  Justice  will  be  secured  by 
having  on  the  bench  an  honest,  upright,  and  independent  judge.  Sir,  if 
you  have  an  able,  upright,  and  honest  man  in  the  judgment  seat,  no  mat- 
ter what  power  may  threaten,  what  flattery  may  be  used,  or  promises 
made,  or  fears  or  hopes  inspired,  he  will  do  his  duty  without  bias.  But, 
air,  will  all  men  do  it  ?  How  is  it  with  the  higher  officers  of  the  Com- 
monwtalth  ?  How  is  it  with  the  men  that  gentlemen  have  spoken  of  so 
freely  and  pUiinly  ?  How  is  it  with  the  Governor,  the  highest  officer 
known  to  our  laws  ?  Has  he  any  bias?  Does  any  one  doubt  it?  He  is 
the  slave  of  bias.     Yet,  a  judge  must  not  feel  it!    You  allow  a  Goven^or 
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to  use  all  the  means  and  appliances  of  his  office — it  is  natural — it  is  hu- 
man— it  is  honorable — it  is  quite  upright.  And,  if  it  be  so,  how  can 
you  deny  the  same  privilege  to  a  judge?  I  know  that  he  may  frown 
down  power,  and  thai  he  may  be  honest  under  the  grinding  machinery 
that  is  to  put  him  out  of  office.  "What,  sir,  is  the  argument  ?  Why,  that 
it  is  better,  politic,  and  right,  that  our  judges  should  be  placed  in  a  condi- 
tion, where  they  can  administer  justice  at  the  peril  of  their  private  in- 
terests. Are  you  safe  under  an  administration  of  justice  on  that  mode? 
Are  there  no  men  obnoxious  to  the  government;  no  men  whom  it  would 
be  desirable  for  the  party  to  subdue  and  crush?  Are  there  no  institution! 
in  the  Commonwealth,  which  stand  in  the  way  of  the  triumphant  ma- 
jority— that  can  meet  it  in  a  court  of  justice  ?  Are  there  no  institutions 
that  are  looked  upon  by  the  majority,  with  great  bias — with  deadly  hs- 
tied,  and  that  have  no  protection — no  shield,  except  that  which  is  found 
in  your  courts  of  justice  ?  There,  air,  is  your  legislature,  legislating  in 
regard  to  men — calling  in  question  iheir  proceedings,  seeking  to  crush, 
to  put  them  down.  In  fact,  the  whole  power  of  the  Commonwealth  of 
Pennsylvania,  is  brought  against  them.  They  aie  looked  on  with  a 
jaundiced  aye.  The  direst  denunciations  are  poured  out  against  them,  and 
continnal  threats  are  made  to  repeal  or  abolish  their  charters.  It  is  in 
vain  for  gentlemen  to  tell  me  that  a  judiciaiy,  such  as  is  proposed  to  take 
the  place  of  the  existing  one,  is  an  independent  judiciary.  It  is  a  mock- 
ery of  language  to  say  so.  Sir,  I  have  a  great  deal  to  say— much  more 
than  I  could  wish  to  trouble  you  with,  for  I  am  weary,  and  I  dare  say 
that-. you  are.  What  I  desire,  sir,  is  an  independent  judiciary.  It  is  not 
enough  for  me  to  behold,  that  a  judge  must  stand  and  breast  the  storm. 
Let  him  breast  the  storm,  or  yield  to  it.  I  would  oppose — ^I  would  pre- 
vent the  injury  that  might  be  done  from  the  tide  that  is  rising.  You  tell 
him  to  breast  the  storm — to  stand  firm — that  he  may  wear  a  crown  of 
martyrdom.  Sir,  what  is  the  argument  put  forth  in  itself?  It  is  this: 
that  you  can  never  stay,  or  keep  still  the  hand  of  persecution.  Let  the 
virtue  of  men  be  tested  ;  and  if  they  should  be  found  infirm,  let  them  go. 
If  men  are  firm  in  their  faith,  they  will  die  in  it ;  but  if  not,  they  will  let 
it  go.  Let  persecution  have  full  scope,  and  let  those  who  will,  yield  to 
it.  ho  you  not  know,  that  although  you  let  loose  the  spirit  of  persecu- 
tion, you  do  not,  at  the  same  time,  shield  a  man  against  it?  Do  you  not 
know  that  the  public  is  to  suffer  by  it  ?  What  is  to  be  the  effect  of  it  in 
practice  ?  Why,  the  man  who  yields  will  be  continued  in  office.  Like 
the  bending  rush,  that  yields  to  the  gale,  he  yields  to  his  party,  and  is 
consequently  retained.  But,  the  man  of  stubborn  virtue,  will  be  trodden 
down  ;  he  must  be  made  a  martyr  of,  because  you  will  not  stay  the  hand 
of  the  persecutor.  It  is  palpable,  that  if  you  renew  the  commissions  of 
the  judges,  you  suffer  a  man — a  partisan — a  man  that  knows  his  cue, 
who  is  willing  to  do  anything,  no  matter  what,  to  retain  his  office.  Yei| 
the  low  minded,  the  ignoble,  sordid  hearted  judge  will  succeed  in  getting 
his  commission  renewed,  because  he  has  done  *«the  party"  a  service; 
because  he  has  done  their  high  behest ;  while  the  worthy  man,  who  con- 
fronts power,  loses  his  office.  Sir,  what  will  be  the  condition  to  which 
your  judges  will  be  reduced  under  this  new  regulation  T  They  will  be 
the  slaves  of  the  executive ;  they  will  never  distrust  the  power  of  the  mar 
jority  ;  they  will  bow  themselves  in  the  dust.  You  will  then  have  a  ju» 
diciary — more  glaringly  political  in  character,  and  much  more  debasedi 


PENNSYLVANIA  CONVENTION,  1837.  509 

than  any  before  known  in  this  Commonwealth.  We  shall  have  party 
judges  all  over  the  land.  Let  the  gentleman,  (Mr.  Woodward)  tell  me 
not  that  there  is  management  behind  the  scenes  ;  that  it  will  not  be  ne- 
cessary for  the  judges  to  bend  to  party  ;  that  no  man  has  anything  to  fear 
from  power  who  stands  firm  against  it.  Let  the  gentleman,  I  say,  shew 
H^e  this,  and  I  will  give  my  vote  for  his  proposition. 

Sir,  let  us  approach  the  subject  of  the  proposed  tenure  again.     You 
"will  have  remarked,  the  advocates  of  it  contend,  that  it  will  secure  that 
responsibility,  which  is  wanting  under  the  present  constitutional  provi- 
sion.    Sir,  I  deny  it.     A  judge  during  his  commission  is  perfectly  inde- 
pendent    For  instance,  a  judge  is  commissioned  for  seven  years.     He  is 
irresponsible  during  that  period.     This  is  the  argument  of  gentlemen ; 
and  they  have  given  us  a  solace — a  consolation,  by  telling  us  that  the 
'  people  can  bear  a  seven  years'  bad  judge ;  the  same  number  of  years  that 
Jacob   was    pursuing  his   wife.     Here,  then,  is  a  man  without  responsi- 
bility.    The  gentlemen,  sir,  offer  you  no  security  whatever;  but,  they 
tell  you  a  judge  is  to  be  commissioned  for  seven  years,  during  which  time 
he  will  be  wholly  irresponsible,  and  then  it  is  to  be  ascertained  whether 
his  commission  shall  be  renewed.     This,  sir,  is  not  my  theory.     I  re- 
quire that  a  man  shall  be  approached,  and  displaced  at  once.    Why  should 
we  be  kept  waiting  for  seven  years  before  we  can  obtain  redress ;  before 
an  opportunity  shall  be  presented  to  us   of  getting  rid  of  a  corrupt  and 
unjust  judge  ?     Give  us  the  ordinary  length  of  human  life,  and  yet  one- 
third  of  it  is  to  pass  away  before  we  can  remove  a  judge.     It  is  too  long 
a  time  for  me  to  wait.     I  cannot  evince  so  much  patience.     I  am  in  favor 
of  a  plan  by  which  an  offending  judge  may  be  promptly  brought  to  jus- 
tice.    What  consequence  is  it  to  me  that  a  man  who  has  trampled  on  my 
rights,  shall  be  brought  lo  an  account,  and  I  in  my  grave  ?     What  signi- 
fies that  a  man,  who  has  been  unjustly  dealt  by  in  a  court  of  justice,  shall 
go  to  the  governor,  and  remonstrate  against  the  judge  ?     Or,  if  he  should 
die,  and  bequeath  his  claim  for  justice  to  his  children,  they  may,  perhaps, 
•uceeed  at  the  end  of  seven  years,  in  obtaining  what  their  father  sought. 
And,  sir,  if  either  lie  or  they  should  get  their  rights — what  then  ?     Why, 
it  is  a  mockery*   at  the  expiration  of  seven  years  they  are  to  obtain  jus- 
tice !     They  may  wait  on  the  governor,  and  be  ushered  into  his  dark  back 
parlor.     It*  he  chooses  to  listen  to  their  story,  asking  satisfaction  from  a 
man  who  had  robbed  them  six  or  seven  years  before,  it  is  all  very  well. 
But,  he  can  render  them  no  service.     And,  perhaps,  the  next  judge  he 
puts  in,  may  be  no  better  tlian  the  one  that  went  out ;  so  that  there  is  no 
security.     Gentlemen  say  that  the  frequency  of  appointments  is  calcu- 
lated to  assuage  the  bitterness  of  party  spirit,  and  to  soothe  the  angry  pas- 
sions.    I  cannot  concur  in  this  opinion.     On  the  contrary,  I  think  that 
the  appointment  of  a  judge  during  good  behaviour,  has  a  tendency  to  allay 
political  and  party  excitement.     The  disapprjinted  man  never  sleeps  on 
the  acts  of  his  political  antagonists.     The  fire  of  disappointment  almost 
consumes  him,  and  its  embers   will  never  cease   to  burn.     You  have  a 
renewal  of  appointments  in  the  hands  of  a  party,  and  so  you  go  on  from 
term  to  term  with  an  ii responsible  judge.     Sir,  what  is  the  dillcrence  be- 
tween a  man  holding  his  commission  for  seven  years,  and  another  during 
good  behaviour.      l)o  you  want  this  slow  process  of  obtaining  redress,  of 
waiting  seven  years  for  it  ?     Why  should  you  wait  so  long  ?     Is  it  not 
due  to  the  public,  that  they  should  get  it  earlier  ?     Is  a  man  to  go  on  fo  r 


510  PROCEEDINGS  AND  DEBATES. 

seven  years  with  impunity,  and  not  be  impeachable  ? — and,  at  the  end 
of  his  term  stand  acquitted  with  honor  before  his  country  ?  Now,  sir, 
that  is  not  the  sort  of  redress  which  honest  men  have  a  right  to  claim ; 
nor  is  it  the  redress  which  the  majority  here  are  bound  to  accord.  They 
have  a  right  to  give  the  most  ample  redress,  and  that  immediately.  If  a 
judge  has  done  wrong,  he  must  be  disgraced.  And,  sir,  I  trust  that  the 
amendment  I  have  proposed,  will  go  to  secure  this  right  to  every  free-' 
man  of  the  slate. 

Sir,  the  gentleman  from  Luzerne,  (Mr.  Woodward)  hae  argued  that 
there  is  no  danger  of  an  abuse  of  power.  Then  why  not  grant  redress 
immediately?  Why  postpone  it  for  seven  years,  and  keep  me  all  that 
time  smarting  under  the  evil  ?  If  you  give  the  governor  the  power  to 
appoint  to  otfice,  why  not  remove?  Can  anyone  answer'  Because 
those  who  propose  this  reform,  have  no  confidence  in  it.  They  know 
that  the  governor  is  not  to  be  relied  on.  They  know,  too,  that  the  judi- 
ciary would  be  at  the  feet  of  the  executive.  It  is  said  that  no  injustice 
will  be  done  to  the  judges  ;  that  a  man  of  talents  and  virtue  will  prevail 
over  a  man,  not  possessing  these  qualifications,  but  whose  politics  are 
more  cont^^enial  to  the  niling  party.  Now,  I  put  it  to  gentlemen  to  say 
why  I  should  be  compelled  to  endure  a  wrong  for  seven  years,  if  the  ex- 
ecutive be  competent  to  decide.  I  do  not  see  that  any  satisfactory  snswer 
can  be  given  to  this  question.  I  contend,  that  if  the  governor  is  com- 
petent to  ai)point,  he  is  equally  competent  to  remove.  The  legislature 
can  hear  the  complaint — bring  ihe  judge  before  them— try  him,  and  eject 
him  from  oflice,  if  guilty  of  tlie  charge  or  charges  preferred  against  him. 
There  is  redress.  Why  is  it  not  sought  after  ?  Why  is  it  decried  in 
tills  body  by  those  very  men  who  tell  us  of  their  confidence  in  the  people, 
and  of  their  desire  to  relieve  them  from  oppression  ?  All  the  evils  that 
were  ever  lei  out  of  Pandoras  box,  have  been  charged  to  the  judiciary. 
Does  any  man  expect  ?  did  any  man  ever  foretell,  that  an  independent 
judiciary  would  be  necessarily  infallible  ? — that  no  man  was  to  appear  on 
the  bench,  but  what  was  as  wise  as  Soloman  ?  That  none  but  those  who 
were  as  juridical  as  any  in  the  country,  would  find  their  way  to  the  judg- 
ment seat  ?  No  man  expected  it ;  I  certainly  did  not.  I  concur  wii 
orentlemen,  that  there  may  be  some  good  men  expelled  from  the  bench. 
Thomas  Cooper,  (whose  name  was  brought  into  the  debate,  I  know  not 
for  wliat  purpose,)  was  sitting  in  judgment  on  a  boy  for  horse  stealing; 
'and  for  which  oftence  he  might  have  been  sentenced  to  be  imprisoned  for 
ten  years,  and  in  consideration  of  his  youth,  he  reduced  the  punishment 
to  one  year's  imprisonment.  The  associate  judges,  however,  ascertained 
by  the  VoUowing  morning,  that  he  was  an  old  offender,  and  that  the  lenity 
of  the  court  was  misplaced.  They  thought  to  have  him  brought  np  again* 
and  they  passed  a  heavier  sentence  on  him.  This,  they  had  a  right  to  do, 
for  they  had  power  over  the  record  as  long  as  the  court  remained  in  ses- 
sion. There  was  no  injustice  in  doing  as  they  did.  This  was  done,  let 
it  be  remembered,  at  th(3  instance  of  the  associate  judges,  and  not  of  the 
president.  He  merely  exercised  his  power.  The  boy  was  accordingly 
sentenced  to  three  years  imprisonment,  for  nothing  but  the  trifling  little 
oifence  of  stealing  a  horse.  I  see  nothing  to  implicate  the  conduct  of 
Judge  Cooper.  And,  if  any  complaint  was  made  against  him  out  of  the 
le^aslaturc,  his  concsience  acquitted  him.  If  any  blame  tested  anywhere^ 
it  "was  with  the  associate  judges.     It  is  said  that  he  imprisoned  a  man  for 
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refusing  to  pull  off  his  hat  in  court.  Suppose  he  did.  Well,  he  is  brought 
before  the  legislature,  tried,  found  guilty,  and  expelled  from  office.  Now, 
sir,  does  this  not  shew  that  the  legislature  will  act  impartially  ?  Does  it 
not  shew  also  that  the  injured  party  does  not  apply  for  redress  and  justice 
in  vain?  Does  not  the  example  of  Thomas  Cooper  prove  that  redresf 
maj  be  had  for  the  wrongs  practised  by  an  unjust  judge  ? 

There  was  another  case — that  of  a  judge  becoming  a  drunkard.  It 
was  said,  that  if  the  official  tenure  was  limited,  a  judge  would  not  drink 
to  excess ;  but  that,  when  the  tenure  is  good  behaviour,  the  judges  have 
been  often  intoxicated  with  the  flowing  bowl.  Men,  it  was  said,  might 
faU  into  this  habit  of  intemperance,  and  become  unfit  for  the  discharge  of 
their  duties.  When  judges  were  brought  before  the  legislature  for  vice, 
immorality,  gaming,  they  shrunk  from  an  investigation,  and  were,  if 
guilty,  very  glad  to  compromise,  by  resigning  their  offices.  The  legisla- 
ture was  empowered  to  remove  the  judges  in  this  case.  Why  should 
we  step  in,  and  say  to  them,  you  did  not  carry  your  power  far  enough 
in  the  punishment  of  these  judges  ?  Why  should  we  arraign  the  judges 
because  the  legislature  had  not  been  sufficiently  strict  with  them? 
There  was  no  provision  in  the  Constitution  of  the  United  States  to 
retain  idle  or  drunken  judges,  and  the  hostility  to  the  system,  deduced 
from  that  argument,  was  without  any  foundation. 

Another  cause  assigned  for  shortening  the  term,  was  error  of  judgment 
to  which  ail  judges  are  liable.  But  was  it  ever  expected  that  a  man 
must  be  infallible,  because  he  is  a  judge  ?  Was  it  ever  supposed  that 
our  judiciary  was  to  be  invested  with  that  infallibility  of  wisdom 
which  is  the  exclusive  attribute  of  the  Deity  ?  Do  we  expect  that  they 
will  never  be  betrayed  into  error,  in  the  dark,  perplexed,  and  arduous 
course  which  they  pursue  ?  Would  any  tenure  render  the  nature  of 
man  more  akin  to  that  of  the  Deity  ?  Could  we  obtain  more  learning, 
more  wisdom,  more  experience,  or  more  infallibility  of  judgment,  by 
bringing  in  new  men,  and  working  frequent  changes?  No.  This 
system  of  changing  would  serve  no  purpose  but  to  bring  into  office, 
for  a  short  time,  some  hungry  and  needy  expectants.  The  judges  are 
among  the  learned  and  honorable  in  the  land.  Slander  may  assail 
them,  but  still  they  are  among  the  best  and  wisest  in  the  country. 

The  judiciary  of  Pennsylvania,  he  admitted,  had  sometimes  been  un- 
popular. But  the  reason  of  its  unpopularity  was,  that  it  stood  in  the 
way  of  the  dominant  party  in  the  Commonwealth.  The  party  could  not, 
-when  they  would,  break  it  down,  and  appropriate  its  influence  and  emol- 
uments to  themselves.  Judges  were  always  unpopular  with  parties ; 
for,  if  the  politics  of  the  judges  are  looked  at,  they  must  find  an  ene- 
my in  every  individual  of  different  political  sentiments  with  themselves. 
Judges,  whose  political  opinions  do  not  accord  with  those  of  dominant 
parties,  are  maligned  out  of  doors,  in  the  hearing  of  the  public;  they 
are  assailed  by  the  party  newspapers,  and  every  effort  is  made  to  render 
them  odious  to  the  people.  Must  the  judges  yield  to  this  clamor,  and 
shape  their  doctrines  and  deeds  accordingly,  or  be  hurled,  by  popular 
will,  from  their  offices,  making  room  for  mere  party  favorites  ? — for  mero 
demagogues,  perhaps,  who  were  the  means  of  raising  an  excitement 
against  them,  and  expelling  them  from  office.  No  judge  could  adminis* 
ter  justice  without  offisnding  powerful  men,  and,  perhaps,  whole  com- 
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munities.     They  may,  in  some   cases,  presume  even  to  offend  the  legis- 
lature,— the  power  which  holds  even  the  rod  of  expulsion  and  disgrrace. 

But  lor  whom  do  they  make  these  sacrifices  ?  For  themselves  ? — 
for  their  own  advantage  ?  No.  They  thus  brave  the  storm  of  popular 
and  official  excitement,  for  your  sake,  and  that  of  your  children.  They 
do  it  for  all  those  who  are  oppressed,  and  who  come  to  them  for  justice 
against  their  powerful  and  popular  oppressors.  To  act  thus  independently 
is  the  glory  of  the  judge,  so  long  as  he  can  be  protected  in  the  discharge 
of  his  duty ;  but,  unless  he  be  guarded  by  this  tenure,  he  must  go  out 
of  office,  for  the  exercise  of  his  judgment  against  the  will  of  majorities. 
If  the  judges  be  deprived  of  their  independence,  then  you  and  I  cease  to 
be  safe.  It  is  for  the  weak  and  helpless  that  this  tenure  is  provided.  It 
is  not  the  judge  who  is  himself  the  object  of  tlie  tenure,  but  it  is  the 
person  who  comes  to  the  judge  for  justice.  It  is  to  assure  all  suiters 
that  the  judjrc  will  dare  to  do  his  duty.  It  is  not  for  the  judges  that  this 
tenure  is  secure,  but  for  the  suiter.  It  is  a  pledge  to  all,  who  ask  for 
justice,  tJKit  their  rights  shall  be  held  inviolable.  A  w^ar  is  waged  against 
judges,  because  they  hold  commissions.  He  confessed  that  he  was 
grieved  and  astonished  at  the  arguments  and  views  which  had  been 
adduced  here  on  this  subject.  He  wondered  that  gentleman  who  declaim- 
ed against  tlie  judges,  did  not  look  beyond  the  commission  and  its  ten- 
ure, to  the  helpless  men,  to  the  widows  and  the  orphans — to  the  oppressed 
and  the  weak,  who  come  as  suiters  for  justice  ;  and  there  is  the  reasoii 
that  security  is  given  to  the  judge  against  the  attacks  of  party  clamor,  and 
popular  caprice. 

It  liad  been  admitted  here,  in  a  word,  by  one  gentleman,  (Mr.  Wood- 
ward) and  the  irentleman  from  Philadelphia,  (]Mr.  Ingersoll)  that  the  ten- 
dency and  objects  of  llieir  propositions,  was  to  render  the  judges  respon- 
sible to  the  people.  This  was  a  strange  doctrine,  for  it  took  from  the 
judiciary  the  whole  of  its  peculiar  character.  What  would  be  the 
result  of  putting  the  judges  on  a  tenure  of  popularity  ?  Would  the  legis- 
lature, or  liie  Governor,  remove  popular  judges  by  address?  No. 
^^'itllin  the  circle  of  their  popularity,  they  may  play  the  t3'rant  as  much 
as  they  plca.^c,  acting  according  to  their  own  arbitrary  discretion ; — ^not 
administering  the  law,  »nd  expounding  the  statutes,  but  taking  our  money 
and  courting  popularity.  But,  in  fact,  all  that  we  want  a  judge  to  do,  is 
presciihcd  within  written  laws  ;  and  we  do  not  wish  him  to  turn  to  his 
right  hand,  or  to  his  Icit,  to  please  the  power  from  which  he  derives  his 
o!llcinl  existence.  He  is  entrusted  whh  no  discretion.  He  has  no  power 
to  do  harm  ;  but  it  is  his  only  ollice  to  do  good.  He  could  do  nothing, 
but  ailministor  the  jur^tice  ol  the  country  according  to  law.  For  what 
purpoj^e  w:is  he  placed  in  the  judgment  seat  ?  To  protect  the  helpless 
individr.al.  Ikcause  the  legislative  and  executive  officers  were  responsi- 
ble 10  the  people,  it  was  no  reason  that  the  judicial  officers  should  be. 
'i'liorc  was  no  analogy  between  the  two  cases.  Their  duties,  and  the 
purposes  of  their  creation,  were  whully  dilTerent.  What  object  would 
tliere  be,  in  arraigning  a  judge  before  the  people  ?  For  what  purpose 
should  ho  be  brought  to  this  acoouutability  ?  What  has  he  done  ?  He 
has  atlministorcd  the  law,  and  his  decision  has  been  appealed  from  to  the 
poopli*.  The  case  is  discussed  before  the  people,  and,  according  to  their 
judgment  of  the  merits  of  the  judge,  they  are  to  decide  whether  he  shall 
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be  re-elected.  Are  not  the  laws  of  the  country  my  property  ?  Can  the 
people  over-rule  the  decision  of  the  court  ?  No.  I  hold  my  right  to  that 
decision  under  the  constitution  and  the  laws,  and  neither  the  whole 
people,  nor  a  portion  of  them,  can  deprive  me  of  it.  The  people  can 
say  to  me,  we  will  make  a  new  law  for  you ;  because  I  have  my  rights 
as  one  of  the  people,  against  all  the  rest  of  the  people. 

Sir,  I  have  kept  in  view,  in  my  amendment,  the  great  object  of  pre- 
serving the  independence  of  the  judiciary.  To  separate  the  judiciary 
from  the  influence  of  party,  I  believe  it  would  be  effectual.  It  would 
prevent  the  judges  from  depending  upon,  and  watching  the  elections.  It 
would  secure  the  administration  of  justice  to  the  people  without  delay, 
denial,  or  sale. 

Mr.  Rogers,  of  Allegheny,  said, 

Mr.  Chairman  : — In  the  progress  of  our  discussions  we  have  arrived  at 
s  subject  full  of  interest.  Far  above  all  the  other  departments  of  govern- 
ment, in  importance  and  responsibility,  is  the  judiciary  ;  high,  sacred,  and 
even  holy,  are  the  duties  of  those  who  perform  its  functions.  Their  object 
is  the  administration  of  justice  between  man  and  man.  Sir,  I  speak  in  no 
spirit  of  exaggeration.  I  indulge  in  no  extravagance  of  sentiment,  when 
I  say,  that  it  is  for  this,  that  government  is  mainly  instituted.  It  is  for 
this,  we  surrender  a  portion  of  our  natural  rights,  when  we  enter  into  the 
social  compact.  All  that  we  see  around  us,  in  the  vast  and  complex 
machinery  of  government — in  the  operations  of  the  executive  and  the 
legislative — all,  have  for  their  great  end,  the  pure  and  perfect  administra- 
tion of  justice. 

The  subject  is  a  grave  one.  Whatever  relates  to  it,  comes  home  to 
the  interests,  the  hopes  and  the  happiness  of  every  individual  in  the 
community.  The  life,  the  liberty,  the  reputation  and  prosperity  of  the 
humble  and  the  proud — of  the  poor  and  the  rich,  are  all  to  be  guarded 
and  protected  by  an  efficient  and  well  organized  judiciary. 

The  structure,  however,  of  this  department  of  government,  has  always 
been  a  subject  of  great  difficulty.  While  the  republics  of  antiquity  con- 
templated the  legislative  and  the  executive,  and  described  minutely,  their 
relative  sphere  of  operations,  yet  very  few  of  them  paid  any  attention  to 
the  judiciary.  In  most  of  them,  the  judiciary  was  merged  in  the  legisla- 
tive and  executive. 

I  am  not  astonished  at  the  zeal  anJ  enthusiasm  displayed  by  the  aged 
members  of  the  profession  of  the  law,  in  defence  o(  the  judicial  tenure  for 
life,  as  contained  in  the  existing  constitution.  Some  of  them  have  spoken 
in  support  of  that  provision,  in  a  strain  of  true  eloquence.  I  can  respect 
the  feeling  which  induces  them  to  clothe  with  such  reverence,  the  consti- 
tution, although  I  do  not  participate  in  it.  That  constitution  has  been  for 
years  associated  with  their  hopes,  their  sympathies  and  their  ambition. 
It  has,  in  their  eyes,  an  imposing  aspect.  It  comes  down  to  them  like 
an  estate  of  inheritance,  through  a  long  line  of  ancestors.  It  is  familiar 
and  dear  to  them,  as  the  patrimonial  trees  under  which  they  sported  in 
youth,  and  under  whose  shade  they  desire  to  repose  in  death. 

The  aged  too,  always  cling  with  tenacity,  to  old  forms.  What  is 
covered  with  the  dust  and  cobwebs  of  antiquity,  is,  in  their  eyes,  sacred. 
It  was  the  old  lawyers  of  England  who  resisted  for  a  great  length  of  time, 
all  amendments  in  the  customs  and  antiquated  forms  of  English   plead- 
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ings.  Sir  Matthew  Hale,  in  bis  treatise  upon  the  law,  thus  describes  the 
feeling : 

**  By  long  use  and  custom,  men,  especially,  that  are  aged,  and  have  been 
long  educated  to  the  profession  and  practice  of  the  law,  contract  a  kind 
of  superstitious  veneration  of  it  beyond  what  is  just  and  reasonable. 
They  tenaciously  and  rigorously  maintain  those  very  forms,  and  proceed- 
ings and  practices,  which  though  possibly  at  first  they  were  reasonable 
and  useful,  yet  by  the  very  changes  of  matters,  they  become,  not  only 
useless  and  impertinent,  but  burdensome  and  inconvenient,  and  prejudi- 
cial to  the  common  justice  and  common  good  of  mankind." 

But  the  question  has  been  repeatedly  asked,  is  a  change  of  the  judicial 

tenure  desired  by  the  people  ?  I  am  not  able,  sir,  to  speak  the  sentiments 
of  any  portion  of  the  state,  except  my  own  immediate  district.  The 
friends  of  a  reform  of  the  constitution,  have  always  rallied  there  under 
a  banner  upon  which  was  inscribed,  the  abolition  of  life  offices.  A 
portion  of  my  constituents  addressed  me  upon  the  subject  before  my  elec- 
tion. In  my  letter  to  them,  I  expressed  myself  in  favor  of  a  limitation 
of  the  judifird  tenure,  to  a  term  of  yeais.  1  shall  endeavor  in  my  action, 
in  this  Convention,  to  carry  out  the  principles  I  advocated,  in  the  same 
honesty  of  purpose  that  I  was  then  governed  by. 

Can  any  one  say,  that  the  situation  of  a  judge,  under  the  existing  con- 
stitution, is  not  an  office  for  life.  The  people  have  ever  regarded  it  as 
such,  althcugli  it  is  not  the  language  of  the  constitution.  Yet  the  removal 
and  inipcac-hinent  of  a  judge,  are  obtained  with  such  difficulty,  that,  to  all 
practical  intents  and  purpojres,  it  amounts  to  one. 

A  life  of/ice  I    how  inconsistent  with  republican  insdtutions  and  that 
equahiy,  the  iTOud  boast  of  a  free  government ! 

Sir,  the  present  constitution  of  Pennsylvania,  in  the  structure  of  its 
judicial  department,  and  in  many  other  respects,  is  as  far  behind  the  spirit 
of  the  age  and  the  j)rogress  of  mind,  as,  fifty  years  ago,  science  was,  in  its 
applicaiion  to  mcclianics. 

I  can  compare  it  to  nothing  but  one  of  the  old  feudal  castles  of  the 
thiitcenth  ccniiirv.  A!assive  and  sironff,  with  batUemented  towers  and 
frowning  ^vulls  of  stone — it  towers  aloft  in  the  sullen  grandeur,  and  gigan* 
tic  proportions  of  the  architecture  of  the  times.     How  poorly  does  it 

compare  with  the  light,  simple  and  graceful  building  of  modem  times. 

We  sliould  endeavor  to  make  our  consiitalional  amendments  coriespond 
to  the  impress  of  tlie  times.  Ltiws  and  institutions  should  be  moulded 
to  the  Vvoriviiigt;  of  ihe  progressive  spirit  of  ever-tliinking  man. 

V»  hat  r.cw  uiscoveiies  in  science  and  in  the  whole  field  of  mechanics* 
have  been  iiv.Ac.  within  tiic  Intt  two  ccntiirics  I  How  has  public  opinion 
been  cr.h^'liiti.ccW  11  ow  many  new  tiuths  disclosed?  Shall  we  not 
model  our  iristiiiuior.s  of  governmeiit  according   to  the  opinions  of  the 

ago  ?     is?  it  not  the  part  of  true  wisdom  to  do  so  ? 

The  ilcK'ndors  of  the  lite  lomiro,  reiy  upon  the  antiquity  of  their  prin- 
ciple. Ti.ev  hiive  discovered  its  existence  more  than  two  centuries  ago, 
cvtn  bofv.re  the  reign  of  V/illiam  III. 

1<  liuii  u;iy  aiifument  in  its  favor  ? 

Are  w^'  usked,  now  in  the  middle  of  the  nineteenth  century,  to  roll 
back  our  int.itutions  and  to  make  tliem  cone. fro:.!  to  those  of  the  six- 
teenth ccijtuiy.     AVould  it  not  present  a  singular  spectacle  ?     The  people 
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^re  often  in  advance  of  their  government.  The  restless  spirit  of  inquiry 
is  ever  seeking  to  enlarge  the  foundations  of  liberty.  They  press  against 
these  ancient  institutions,  and  burst  from  the  trammels  they  have  impo- 
sed upon  them. 

The  history  of  the  judicial  tenure  in  this  country  is  peculiar  and  inter- 
esting. The  constitutions  first  framed  by  the  people  of  the  states,  with 
but  two  exceptions,  contain  provisions,  clothing  their  judges  with  a  life- 
estate  in  their  offices.  Pennsylvania  was  the  first  to  forsake  the  English 
model.  In  the  original  convention  of  1776,  her  sages,  Benjamin  Franl%r 
lin,  David  Rittenhouse,  and  their  associates,  established  the  following  as 
the  fundamental  law : 

**  The  judges  of  the  supreme  court  of  judicature,  shall  have  fixed  sal- 
aries—be commissioned  for  seven  years  only,  though  capable  of  re-ap- 
pointment at  the  end  of  that  term,  but  removable  for  misbehaviour  at 
any  time  by  the  general  assembly  ;  they  shall  not  be  allowed  to  sit  as 
members  in  the  continental  congress,  executive  council,  or  general  assem- 
bly, nor  to  hold  any  other  office,  civil  or  military,  nor  take  or  receive  fees* 
or  perquisites  of  any  kind."  < 

Most  of  the  othes  states,  wlio  have  formed  o^  amended  their  constitu- 
tions, after  a  more  full  and  free  discussion  of  the  principles  of  republican 
government,  have  either  made  the  judicial  office  expire  at  the  age  of  sixty 
or  seventy,  or  limited  the  tenure  to  a  short  term  of  years.  New  Hamp- 
shire, Connecticut  and  New  York,  who  have  amended  their  original  con- 
stitutions, have  declared  that  no  judge  shall  hold  his  office  after  he  has 
arrived  at  the  age  of  sixty  or  seventy,  Ohio,  Indiana  and  Mississippi, 
Lave  limited  the  judicial  office  to  a  short  term  of  years.  Within  the  last 
few  years,  public  sentiment  has  increased  in  strength.  It  is  curious  to 
note,  how  the  little  rivulets  of  thought,  flowing  in  from  different  parts  of 
the  Union,  have  at  last  formed  an  overwhelming  wave  of  popular  opinion 
upon  the  subject.  In  the  convention  of  North  Carolina,  which  met  in 
1835,  the  principle  of  a  limitatiou  of  the  judicial  tenure,  to  short  terms  of 
years,  was  ably  contended  for  by  that  distinguished  statesman  and  then 
president  of  the  convention,  Nathaniel  xVlacon.  He  was  not  successful 
in  procuring  its  adoption.  The  words  of  truth,  and  that  maxim  of  judi- 
cial responsibility  to  the  people,  then  so  eloquently  announced  and  advo- 
cated, found  an  echo  in  the  heart  of  every  genuine  republican  in  the 
Union.  The  recent  amendatory  convention  of  Tennessee,  limited  the 
term  of  the  judges  of  the  supreme  court,  to  twelve  years,  and  that  of  the 
inferior  judges  to  eight  years.  In  running  my  eye  over  the  records  of 
that  convention,  I  find  among  its  delegates,  many  eminent  citizens  of  that 
state.  Men  who  have  been  distinguished,  not  only  in  the  legislative  hall 
and  judicial  forum,  but  in  the  battle  fields  of  their  country. 

The  states  of  Arkansas  and  Michigan,  just  admitted  into  the  UnioQ^ 
have  adopted  the  same  principle.  Even  in  our  own  state,  at  the  present 
time— in  the  district  courts — a  creation  of  the  legislature,  an  example 
can  be  found  of  the  limitation  of  the  tenure.  Is  it  possible  that  justice 
could  be  administered  in  any  courts,  with  greater  fidelity,  impartiality 
and  independence  !     Yet  the  judges  of  these  courts  hold  their  offices  foi  a 

terra  of  seven  years. 

With  these  examples  before  us,  who  can  say  that  we  are  contending  for 
any  wild  and  visionary  project,  or  seeking  to  establish  any  new  and 
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untried  system  ?  Who  can  say  that  we  are  not  rather  endeavoring  to  lay 
broader  and  deeper,  the  foundations  of  liberty,  by  bringing  every  public 
functionary  into  more  strict  and  frequent  responsibility  to  Uie  people  ? 

The  limitation  of  the  judicial  tenure  in  the  amended  constitutions  of 
New  York,  New  Hampshire  and  Connecticut — where  at  the  age  of  sixty 
and  seventy,  the  judge  must  abandon  his  oflice,  I  regard  as  a  bad  example 
of  a  good  principle.  What  is  it  but  a  virtual  personal  disqualificatioa 
from  ollice — arbitrary  and  tyrannical,  and  sustained  by  no  sound  reasoni 
of  policy  or  expediency  ?  What  is  it  but  to  deprive  the  people  often- 
times of  the  exercise  of  talents  of  the  highest  order — improved  by  study 
and  patient  application  ?  The  most  uncertain  of  all  things,  is  vigor  of  mind 
at  an  advanced  age.  In  some  instances,  as  the  body  decays,  the  mind 
seems  to  fticrease  in  strength  and  brilliancy,  and  even  from  the  borders 
of  the  grave,  ^to  flash  forth  an  unnatural  fire.  The  constitutional  limita- 
tion of  New  York  drove  into  retirement  at  the  age  of  sixty,  Chancellor 
Kent,  with  a  mind  as  fresh  and  vigorous  as  in  early  manhood,  and  loaded 
with  the  accumulated  treasures  of  learning.  Lord  Mansfield,  the  presiding 
genius  of  English  law,  resigned  his  situation  of  a  judge,  at  eighty  thiee 
years.  Yet,  who  does  not  know  that  his  latest  decisions  were  often  the 
most  luminous,  and  exhibit  most  plainly  the  distinguishing  marks  of  a 
vast  and  comprehensive  mind  ? 

How  dilVerent  is  the  operation  of  that  judicial  limitation  where  every 
ten  or  twelve  years  the  chief  executive  of  the  state — the  representative 
of  the  people,  will  decide  upon  the  character  of  a  judge.  Then  a  regard 
for  his  own  reputation  will  induce  him  to  nominate  for  judicial  stations 
those  alone  eminent  for  their  legal  abilities  and  private  virtues. 

Then,  when  occasionally  some  Mansfield  or  some  Kent  might  arise- 
not  more  honored  upon  the  bench  than  endeared  to  the  people-^t  willb« 
the  proud  duty  of  an  executive — anxious  to  protect  the  interests  and 
elevate  the  character  of  his  state,  to  re-appoint  and  continue  them  in 
office. 

A  people  ever  generous  to  public  servants,  would  not  allow  him  to  cut 
off  eminent  judicial  officers  in  the  vigor  of  their  days.  Much  less  would 
they  tolerate  an  executive  that  would  turn  them  out  in  the  winter  of  their 
days,  with  all  their  faculties  bright  and  unimpaired,  to  the  cold,  mocking 
inhumanity  of  the  world.  If  they  did,  they  would  deserve  the  bitter 
censure  contained  in  the  lines  addressed  by  a  modern  poet,  to  the  last 
days  of  Sheridan. 

"  In  the  WDods  of  the  north  there  are  insects  that  prey, 
On  the  Imiin  of  the  stap,  till  his  ven-  last  sigh; 
But  genius  thy  vot'ries,  more  cruel  than  they, 
V'itM  feed  on  thy  bniin,  fhcn  leave  ihectodie." 

One  of  the  principal  advantages  to  be  derived  from  a  judicial  tenure  of 
short  terms,  will  be,  that  it  will  stimulate  the  judge  to  study,  and  to  the 
cultivation  of  amenity  of  manners.  Men,  in  the  discharge  of  laborioas 
duties,  arc  apt  to  become  slothful  and  negligent^  unless  aroused  to  action 
by  some  quickening  impulse  and  incentive.  The  sloth  of  judges  has 
been  so  much  a  matter  of  complaint,  that  in  England  it  has  been  gravely 
proposed  to  pay  them  in  fees,  in  addition  to  their  salaries.  Think  you, 
however,  that  a  judge  who  was  sensible  that,  in  a  few  years,  he  would 
have  to  pass  in  review,  before  the  appointing  power  of  the  state,  would 
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he  remiss  in  the  discharge  of  his  duties  ?  Would  he  attempt  to  play  the 
petty  tyrant—  to  wound  the  feelings,  or  destroy  the  reputation  of  members 
of  the  profession  of  the  law  ?  Would  not  the  keen,  sleepless  eye  of  the 
people  and  the  watchful  vigilance  of  the  executive,  constantly  appeal  to 
his  selfishness  and  interest,  to  endeavor  to  fill  his  situation  with  diligence, 
integrity  end  propriety  ? 

Gentlemen,  who  have  so  extravagantly  eulogized  the  provision  of  the 
•existing  constitution,  have  pointed  with  an  air  of  triumph  to  England,  for 
a  perfect  model  of  a  judicial  system,  and  as  a  glorious  example  in  favor 
of  the  life  tenure,  I  am  not  one  of  those  who  bow  down  with  an  implicit 
reverence  to  the  institutions  of  a  monarchical  government.  In  my  mind, 
the  ruder  institutions  of  the  elder  governments  of  Greece  and  Rome,  of 
the  cantons  of  Switzerland,  or  even  of  the  newest  republic  in  our  western 
wilds,  would  be  entitled  to  more  respect.  What  is  there  in  England, 
with  her  hereditary  nobility  intrenched  in  feudal  castles  and  baronial 
splendor-:— with  her  judiciary  vainly  struggling  to  rival  in  grandeur, 
strength  and  permanency,  its  kindred  institutions — for  us  to  copy  and  to 
imitate  ?  But,  singular  as  it  may  appear,  not  even  England,  has  a  judi- 
ciary clothed  with  such  irresponsible  power  as  Pennsylvania.  In  Eng- 
land, a  majority  of  the  representative  branch  can,  by  address,  remove  a 
judge.  In  Pennsylvania,  two-thirds  of  the  legislature  is  required.  In 
England,  when  a  judge  becomes  superannuated,  and  incapable  of  dis- 
charging the  duties  of  his  office,  he  is  placed  upon  the  pension  list. 
Where,  in  this  country,  is  that  bounty  which,  never  dried  and  never 
exhausted,  is  to  be  constantly  dispensed  to  the  inefficient  judges  of  the 
land?  We  seek  for  it  in  vain.  Such  a  thing  as  a  pension  list,  is  incom- 
patible with  the  nature  of  our  institntions,  and  obnoxious  to  every  repub- 
lican sentiment. 

How  vain  is  the  effort  too,  in  this  country,  to  attempt  to  impeach  a 
judge  even  for  criminal  enormity,  at  whose  very  recital,  the  mind  shrinks 
back  with  horror  ?  False  sympathy,  lofty  station,  powerful  friends,  and 
the  difficulties  of  a  connexion,  all  conspire  to  screen  the  guilty  and  even 
to  continue  him  in  office. 

Do  you  believe  that  even  the  great  English  lawyers,  would  sustain  a 
principle,  to  the  extent  that  it  is  carried  in  the  constitution?  Do  you 
•believe  they  would  countenance  such  entire  irresponsibility,  with  no  pen- 
sion list  to  dispose  of  imbecile  judges — with  the  perfect  absurdity  of  an 
impeachment,  and  the  requisition  of  two-thirds  for  a  removal?  Even  in 
England,  many  of  the  judges  hold  their  situations  for  short  terms  of  years. 
The  lord  chancellor  and  the  judges  of  the  courts  of  admiralty,  are  appoint- 
ed at  the  pleasure  of  the  crown.  Can  any  judiciary  embrace  so  vast  and 
so  varied  an  interest,  as  that  of  the  chancery  of  Great  Britain  ?  Can  any 
station  be  conceived,  requiring  greater  independence  and  more  eminent 
abilities  than  that  of  lord  chancellor  ?  In  addition  to  this,  a  great  amount 
of  the  legal  business  of  that  country,  is  performed  by  pro  hac  vice  judges. 
Judges  deputed  with  a  short  and  temporary  tenure,  to  execute  some 
specified  business  in  different  parts  of  the  kingdom. 

The  gentleman  from  Northampton,  (Mr.  Porter)  says  that  if  you  limit 
the  judicial  tenure,  none  but  partizans  will  be  appointed  to  office.  Is  it 
not  so  now  ?  Will  it  increase  the  evil  ?  Has  it  not  been  the  uniform 
practice  of  the  executives  of  Pennsylvania?     Who  have  been  the  chief 
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justices  of  the  supreme  court  of  the  United  States,  but  men  distinguished 
at  the  time  of  their  appointment,  as  prominent  members  of  one  of  the 
great  political  parties  of  the  country  ? 

Is  it  different  in  England  ?  If  any  one  doubts  it,  let  me  refer  him  to  a 
speech  delivered  by  Henry  Brougham,  at  one  time  lord  chancellor,  in 
the  house  of  commons,  February  7,  1828. 

Alluding  to  the  practice  of  the  Ministers  in  the  selection  of  judges,  he 
says  : 

'*  Is  all  the  field  really  open  ?  Are  there  no  portions  of  the  domain 
excluded  from  the  selectors  authority  ?  True,  no  law  presents  such  a 
search  for  capacity  and  worth  ?  True,  the  doors  of  Westminster  HaQ 
stand  open  to  the  Minister  !  He  may  enter  those  gates  and  choose  the 
ablest  and  the  best  man  there.  Be  his  talent  what  it  may,  be  his  party 
what  it  may,  no  man  to  whom  the  offer  is  made,  will  refuse  to  be  a  judge. 
But  there  is  a  custom  above  the  law,  a  custom  in  my  mind,  "more  honor- 
ed in  ihe  breach  than  the  observa'nce,"  that  party,  as  well  as  merit,  must 
be  studied  in  these  appointments.  One  half  of  the  bar  is  thus  excluded 
from  the  competition ;  for  no  man  can  be  a  judge  who  is  not  of  a  particu* 
lar  party.  Unless  he  be  the  known  adherent  of  a  certain  system  of 
government — unless  he  profess  himself  devoted  to  one  scheme  of  policy 
— unless  his  party  happen  to  be  the  party  connected  with  the  crown  oi 
allied  with  the  ministry  of  the  day,  there  is  no  chance  for  him  :  that  man 
it  surely  excluded.  Men  must  be  on  one  side  of  the  great  political  ques- 
tions to  become  judges,  and  no  one  may  hope  to  fill  that  dignified  office, 
unless  he  belongs  to  the  side  on  which  courtly  favor  shines.  His  seat  on 
the  bench  must  depend,  generally  speaking,  on  his  supporting  the 
leading  principles  of  the  existing  administration. 

*'Does  not  this  arrangement  instil  into  the  minds  both  of  expectant 
judges  and  of  men  already  on  the  bench,  a  feeling  of  party,  fatal  to  strict 
justice  in  political  questions  ?  I  speak  impartially,  but  unhesitatingly  on 
this  point,  for  it  is  perfectly  notorious,  that  no w-a-days,  whenever  a  ques- 
tion comes  before  the  bench,  whether  it  be  upon  a  prosecution  for  libel  or 
upon  any  other  matter  connected  with  politics,  the  counsel  at  their  meei- 
ing,  take  for  granted,  that  they  can  tell  pretty  accurately,  the  leaning  of 
the  court,  and  predict  exactly  enough  which  way  the  consultation  of  the 
judges  will  terminate." 

What  a  picture  of  English  justice  from  the  pen  of  an  English  advocate  I 
What  a  practical  illustration  of  that  judicial  system — to  portray  whose 
beauties  no  praise  has  been  thought  too  extravagantr— no  eulogy  too  high- 
wrought,  and  to  which  we  have  been  constantly  referred  as  an  example. 
A  system,  under  whose  operation  the  power  of  the  crown  is  exerted  to 
crush  the  liberty  of  the  citizen,  and  to  announce  in  mockery,  the  jndg* 
ment,  before  even  the  forms  of  justice  have  been  administered. 

It  has  been  said  by  gentlemen  in  this  debate,  that  the  life  tenure  has 
been  engrafted  upon  the  federal  constitution  and  has  worked  well.  Pro- 
bably the  propriety  of  no  provision  in  that  sacred  instrument  has  been 
more  often  doubted  than  that  which  relates  to  the  judiciary.  Thomas 
Jefferson  *'  in  numerous  essays  and  letters,  whichhave  been  publisbedf  has 
declared  it  to  be  '*  anti-republican  because  for  life." 
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Gould  a  brighter  name  in  the  list  of  American  statesmen  be  brought 
to  influence  our  decisions  ?  Jefferson,  whose  patriotism  was  of  the  revo- 
lution, and  whose  character  has  shed  lustre  upon  the  annals  of  his  coun- 
try. Philosophy  has  enrolled  him  in  her  glorious  constellation,  and 
history  has  embalmed  his  name  in  lines  of  endearing  remembrance  and 
grateful  eulogy.  I  am  aware  that  party  malignity  has  attempted  to 
impugn  the  motives  that  dictated  the  opinion  of  Jefferson.  The  sam& 
spirit  would  tear  every  laurel  from  his  brow.  It  would  violate  even  the 
sanctity  of  the  grave — and  erase,  if  possible,  the  monumental  inscription 
over  the  honored  dead.  Vain  and  futile  effort !  His  name  is  a  rich  legacy 
of  glory  to  his  countrymen,  and  his  recorded  opinions  will  ever  be  regard- 
ed with  more  veneration  by  the  votaries  of  freedom,  than  the  wisest 
maxims  of  antiquity. 

Uppn  the  subject  of  the  tenure  of  the  judges  of  the  courts  of  the 
United  States,  I  can  find  no  more  able  illustration  than  the  following. 
It  is  from  the  pen  of  John  Rowan,  an  eminent  lawyer,  and  formerly  a 
representative  in  the  senate  of  the  United  States,  from  the  state  of  Ken- 
tucky 

'*  The  judges  therefore  should  be  constrained  to  carry  the  laws  into 
effect.  The  power  of  the  law,  and  the  power  of  constraining  the  judges 
to  carry  the  law  into  effect,  consist  alike  in  the  will  of  the  people.  The 
judges,  therefore,  should  be  dependent  upon  the  will  of  the  people — and 
independent  of  every  other  will  whatever,  except  that  of  Heaven.  And 
this  dependence  upon  the  will  of  the  people,  constitutes  (strange  as  it  may 
seem  to  superficial  observers)  the  independence  of  the  judges,  so  much 
talked  about  and  so  little  understood. 

"  The  patriots  who  framed  the  constitution  of  the  United  States  were 
strongly  impressed  with  the  multiplied  evils  which  had  resulted  to  man- 
kind, from  the  want  of  integrity  and  independence  in  the  judicial  depart- 
ment of  their  various  governments.  The  cruelties  and  corruptions  which 
had  marked  the  dependence  of  the  English  judiciary  upon  the  king,  were 
vivid  in  their  minds  ;  the  fate  of.  Sidney,  Russel,  and  other  votaries  of 
liberty  in  that  country,  was  no  doubt  ascribed,  and  justly  too,  to  th©  ser- 
vility of  the  judges  lo  the  king. 

They  overlooked   unhappily  the  discovery  which   the   English  had- 
made,  and,  in  their  zeal  to  render  the  judges  independent,  have  made  thenr 
absolute.     They  have  placed  them,  by  the  constitution,  more  independent 
of  the  executive  department,  than  they  were  of  the  king,  anterior  to  the 
thirteenth  of  William  the  third,  and  even  less  responsible  to  the  people 
than  they  were  then ;  for  then,  when  the  people  could  neither  remove 
the  judges,  nor  regulate  or  reduce  their  salaries — they  could  reach  and 
t)unish  their  obliquities  by  an  act  of  attainder — a  measure,  to  which  the 
enormity  of  judicial  malversation  constrained  them  sometimes  to  resort 
—a  measure,  resulting,from  the  power  created  by  the  social  compact,  and 
not  interdicted  either  by  the   form  of  their  government,  or  their  Magna 
Charta  ;  a  power,  never  used  by  that  nation,  but  for  the  protection  of  the 
liberty  of  the  people,  against  official  encroachment— a  desperate  remedy 
administered  only  in  a  case  of  desperate  disease — a  remedy  which  has 
fallen  into  disuse  in  that  country,  since  their  judges  have  been  ^amedfand 
made  the  guardians,  instead  of  the  assailants,  of  the  rights  and  liberties 
of  the  people.     The  exercise  of  that  power  is  wisely  negatived  in  the 
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constitutions  of  the  states.  The  judges  of  the  United  States  then,  unhap- 
pily for  the  states,  were  more  independent  of  the  people  than,  were  even 
the  judges  of  England,  while  they  belonged  to  the  king.  There  the 
punitory  power  of  the  people,  when  they  were  agonized  by  judicial  ini- 
quities, and  only  then,  could  reach  the  judges.  Here  they  cannot  be 
reached  efTectually  by  either  the  punitory  or  the  restraining  power  of  the 
people. 

What  a  beautiful  commentary  !  What  an  eloquent  exposition  of  the 
alarming  and  dangerous  tendency  of  a  life  judiciary  !  The  page  of  his- 
tory is  darkened  with  the  crimes  of  judges,  and  warns  us  not  to  clothe 
them  with  absolute  power. 

Look  to  the  history  of  England!  Did  the  ermine  shield  her  judges 
from  temptation  and  corruption  ?  Did  it  prevent  Jefferies  from  playing 
the  tyrant,  or  Crowly,  Davenport,  Chancellor  Finch,  and  Berkly,  from 
attempting  to  subvert  the  liberties  of  the  people  ?  Does  the  dark  record 
of  judicial  crimes  prove  them  to  be  above  the  frailly  and  passion  of 
human  nature  ?  The  English  people  did  not  think  so,  when  the  Emp- 
son's  and  the  Dudley's  were  found  guilty  of  exactions ; — when  Sir 
Robert  Terselean,  chief  justice  of  the  king's  bench,  Sir  Robert  Bel- 
knap and  Chancellor  La  Pole,  expiated  their  crimes  upon  tlie  scafold 
or  by  banishment !  They  did  not  think  so  when  Sir  William 
Scroggs,  cliief  justice,  and  Sir  Richard  Weston,  baron  of  the  exchequer, 
were  impeached. 

Who  does  not  now  feel  apalled,  after  the  lapse  of  centuries,  upon 
reading  the  judicial  debasement  of  Lord  Bacon  ?  Bacon,  the  master-mind 
of  his  aije — the  founder  of  a  new  school  of  philosophy — the  splendor  of 
whose  genius  and  the  vastness  of  whose  attainment  have  been  acknowl- 
edged by  successive  generations — pleading  guilty  to  the  charge  of  bribery 
and  corruption  in  his  office  of  chancellor. 

The  gentleman  from  Philadelphia,  (Judge  Ilopkinson)  after  an  histori- 
cal illustration,  and  in  conclusion  of  oire  of  his  passages  of  eloquence, 
says  **  your  judges  have  always  been  troublesome  to  despotism." 

Sir,  is  it  so  ? 

To  whom  has  English  history  given,  with  greater  justice  and  proprie- 
ty, the  appellation  of  despots,  than  Charles  L  and  James  II  ?  Yet  who 
does  not  know  that  some  of  the  greatest  judges  which  England  has  pro- 
duced, were  the  servile  instruments  dud  accomplices  with  which  those 
tyrants  eflected  iheir  purposes.  Mackintosh,  in  his  history  of  the  revo- 
lution, speaking  of  the  character  of  James  II.  says  : 

**  James  aflected  to  be  above  the  law  and  was  therefore  a  tyrant.  * 
*  *  *  But,  discarding  as  a  delusive  phrase,  the  maxim  that 
the  king  can  do  no  wrong,  and  holding  James  responsible,  of  right,  as  he 
was  held,  in  fact,  still  he  was  not  the  sole  criminal,  but  the  accomplicey 
and,  in  some  measure,  the  victim  of  corrupt  and  crflf  en  judges,  and  of  an 
anomalous  system  of  jurisprudence,  which  allows  judges  to  make  laWf 
under  the  name  of  expounding  it." 

Need  we  seek,  in  the  records  of  other  times  and  other  countries,  for 
examples  that  admonish  us  to  be  cautious  in  guarding  against  undefined 
and  irresponsible  power.  They  exist  in  our  own  country  as  beacon- 
lights  to  point  out  our  true  course. 
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Who  has  not  seen  a  judge,  maudlin  in  his  drink,  occupying  the  high 
seat  of  justice,  and  wielding  the  sword  of  the  law — now  striking  down 
the  innocent,  and  now  the  guilty,  as  may  suit  the  capricious  whim  of  a 
besotted  intellect  ?  And  when  the  community,  revolting  at  the  spectacle, 
petition  the  legislature  for  his  removal — who  has  not  seen  the  same  judge 
appealing  to  the  sympathies  of  his  friends,  appear  before  that  tribunal 
with  eloquent  council  at  his  side,  and  receive  an  unanimous  acquittal  ? 
Who  has  not  seen  an  ambitious  judge — ^hearing  at  the  distance,  the  din 
and  bustle  of  the  comitia,  rush  from  the  bench,  and  eagerly  join  in  the 
bitter  strife  and  angry  turmoil  of  conflicting  and  infuriated  parties? 
What,  though  an  indignant  people  might  clamour — what,  though  the 
press,  in  tones  of  thunder,  might  denounce  him — he  smiles  at  the  storm, 
conscious  that  he  holds  his  office  by  a  tenure  that  no  moral  obliquity  and 
nothing  but  death  can  dissolve. 

Is  it  not  enough  that  we  place  our  judges  upon  an  eminence,  far  above 
the  sympathies  of  the  people — must  we  also  clothe  them  with  armour 
for  life,  that  shall  shield  them  from  all  the  vices  in  the  moral  code,  and  all 
the  infirmities  *'  to  which  flesh  is  heir." 

It  has  been  said  by  some  gentlemen,  that  under  the  present  judicial  sys- 
tem, many  able  judges  have  adorned  the  bench,  and  exalted  the  character 
of  the  state. 

Allow  it  to  be  so.  Is  it  any  argument  in  favor  of  the  system  ?  Is  it 
not  rather  a  compliment  to  the  bar  which  has  trained  and  educated  them, 
and  to  the  state  which  has  honored  and  cherished  them.  Sir  Thomas 
Moore,  Sir  Edward  Coke,  the  oracle  of  the  law,  Burleigh  and  Walsing- 
ham,  the  greatest  of  English  statesmen,  once  presided  as  judges  in  the 
court  of  star  chamber.  Yet,  would  any  one  think  on  that  account,  of 
eulogizing  that  court  of  criminal  equity,  as  it  was  styled  in  the  quaint 
language  of  the  day.  Has  not  rather  the  universal  opinion  of  mankind 
consigned  it  to  merited  obloquy  and  infamy. 

Men  of  integrity,  decision  of  purpose,  purity  of  character  and  high 
legal  ability,  will  form  good  judges  under  any  system. 

Will  the  limitation  of  the  tenure  to  a  short  term  of  years,  destroy  the 
independence  of  a  judge  ?  I  do  not  believe  it.  Independence  is  a 
quality  of  the  mind,  and  will  not  be  affected  by  circumstances.  Its 
possessor  will  exhibit  it  under  any  tenure.  It  will  place  him  above  the 
frowns  or  the  flattery  of  power.  \ 

Regarding  only  his  conscience  and  his  God,  and  pursuing  the  irectitude 
of  his  intentions — it  will  nerve  him  to  do  justice,  although  the  stormy 
and  threatening  wave  of  passion  should  dash  against  him,  and  temptation 
beset  him  on  every  side. 

To  us,  who  are  about  to  vote  for  this  principle,  it  is  a  proud  reflection 
and  a  spirit-stirring  incentive — that  we  are  merely  following  in  the  foot- 
steps of  the  fathers  of  the  republic,  who,  nearly  three  quarters  of  a  century 
ago,  first  proclaimed  it  in  the  constitution  of  '76.  The  Pennsylvania 
patriots  of  that  day  adopted  it,  and  afhxed  to  it  their  hands  and  seals.  It 
is  the  great  Pennsylvania  principle.  Its  parentage  was  of  the  most 
illustrious  kind.  For  the  members  of  that  convention  were  no  ordinary 
men.     In  it,  were  soldiers  of  the  revolution,  who  afterwards  carried  the 
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flag  of  their  country  to  many  a  victory — in  it,  were  statesmen  whoie 
acts  have  emblazoned  the  escutcheon  of  a  nation's  glory  • 

Its  birth  place,  too,  was  in  the  camp  and  trying  scenes  of  the  refolo- 
tion.  Then,  invading  armies  were  traversing  the  plains,  and  heroic  ardor 
burned  in  the 'breast  of  every  man.  Then  there  was  no  hot  ambition, 
struggling  for  place  and  power — no  fierce  party  strife — no  petty  calcula- 
tion of  political  chances.  The  flame  of  patriotism  burnt  pure  and  bright 
— not  dimmed  by  any  selfish  motives  or  dishonorable  desires.  Indeed,  it 
will  be  II  glorious  event,  if  here  we  can  re-assert  and  re-establish  a  princi- 
ple first  ushered  into  the  world,  at  such  a  time  and  by  such  men. 

That  principle  is  the  union  of  judicial  independence  and  judicial 
responsibility.  The  rock  of  freedom  !  The  impregnable  fortress  of  civil 
liberty  !  ' 

Upon  this  question  I  may  err.  But  to  me  it  will  be  a  proud  consolap 
tion  that  I  err  with  some  of  the  best  and  purest  men  that  ever  adorned 
this  country. 

If  I  err — I  err  with  Nathaniel  Macon-^I  err  with  Thomas  Jeffenon-*- 
I  err  with  Benjamin  Franklin,  and  his  illustrious  compatriots  who  formed 
the  constitution  of  1776. 

On  motion  of  Mr.  Woodward,  the  committee  rose,  and  reported  pro- 
gress; and. 

The  Convention  adjourned. 


FRIDAY  AFTERNOON,  November  3,  1837. 

FIFTH  ARTICLE. 

The  Convention  again  resolved  itself  into  a  committee  of  the  whok, 
Mr.   M'Sherry  in  the  chair,  on  the  report  of  the  committee  to  whom 

was  referred  the  fifth  article  of  the  constitution. 

The  question  being  on  the  amendment  of  Mr.  Woodward,  as  amended 
on  motion  of  Mr.  Dickey, 

Mr.  SruRDEVANT,  of  Luzerne  county,  rose  and  said  :  Mr.  ChairmaDt 
it  is  not  my  desire  nor  intention  to  occupy  any  great  portion  of  the  time 
of  this  committee.  I  am  aware  that  the  committee  must  be  in  some 
degree  fatigued  with  the  length  of  this  discussion.  I  am  also,  fully  seiui- 
ble  that,  in  the  remarks  I  am  about  to  olTer,  I  shall  be  able  to  add  very 
little  to  the  general  stock  of  information  which  has  been  brought  into  due 
debate.  I  am  satisfied  that,  after  having  listened  for  a  number  of  dajBf 
to  the  lucid  arguments  of  gentlemen  of  experience  anc]^talents,  who  have 
preceded  me,  the  committee  will  not  be  disposed  to  pay  very  cloee  atten* 
tion  to  any  thing  which  may  fall  from  me.     It  is,  however,  a  right— it  is 
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a  privilege  here,  Mr.  Chairman,  which  belongs  to  every  man  on  this 
floor,  to  express  his  views  on  all  s.ubjects  which  may  be  brought  up  for 
the  deliberation  and  decision  of  this  Convention,  and  to  be  able  to  place 
on  the  same  record  as  well  his  name,  as  his  reasons  for  any  vote  which 
he  may  give.  And,  I  could  not,  Mr.  Chairman,  consent  to  change  this 
important  feature  in  the  constitution  of  our  state — a  feature  on  which  so 
many  great  and  vital  interests  of  the  people  of  this  commonwealth  arc- 
suspended — without,  in  the  fiist  place,  giving  my  vie^,  and  the  reasons 
which  have  suggested  themselves  to  my  mind,  why  it  is  right  and  proper 
that  this  change  should  be  made. 

I  confess,  sir,  that  I  have  been  almost  persuaded  to  vote  on  this  ques- 
tion, in  a  manner  different  from  that  which  my  reason  dictated,  I  con- 
fess that  I  have  been  almost  persuaded  to  rank  as  one  among  the 
number  of  those,  who  would  stand  by  the  constituticn  under  which  we 
have  lived  and  prospered  during  so  long  a  series  of  years,  and  it  is  with 
a  sincere  reluctance  that  I  am  compelled  to  change  my  opinion.  It  i« 
with  sincere  reluctance  that  I  am  compelled  to  vote  for  a  change  of  that 
constitution,  which  has  been  handed  down  to  us  by  our  fathers,  and  which 
was  originally  the  product  of  minds  capable  of  forming  a  constitution 
suited  to  the  wants  and  happiness  of  our  people,  and  abundantly  capable, 
also,  to  judge  of  the  effect  of  the  constitution  which  they  offered  to  us.  I 
have  been  taught  from  my  infancy,  Mr.  Chairman,  to  revere  the  early 
institutions  of  my  country.  I  have  been  taught  to  frown  upon  any 
attempt  at  encroachment  upon  them — and  to  defend  them  from  any  inno- 
vation which  might  have  a  tendency  to  take  away  from  the  citizen  any 
portion  of  his  liberties,  or  his  rights.  It  is,  therefore,  with  great  diffi- 
dence that  I  have  been  induced,  on  a  full  investigation  of  the  merits  of 
this  question,  to  sanction  in  this  Convention,  or  to  record  my  vote,  as  a 
"  member  of  this  Convention,  in  favor  of,  any  change  in  any  feature  of  the 
constitution  of  1790.  Sir,  the  constitution  of  1790,  has  been  very  justly 
eulogized  ~  not  more  justly  nor  properly,  than  the  men  who  formed  it, 
have  been  eulogized.  There  were,  indeed,  great  names  attached  to  that 
constitution.  It  was  formed  at  a  time  when  we  were  in  a  measure  free 
from  party  bias,  and  from  those  angry  influences,  which  are  so  apt  to 
distract  the  councils  of  men.  It  was  formed,  too,  at  a  time  when  we 
could  bring  into  requisitijon  the  services  of  men  who  had  had  much  expe- 
rience in  life.  They  had  lived,  for  years,  under  a  constitution  different 
from  that  which  they  sent  forth  to  the  people.  They  had  lived  under  a 
constitution  which  was  very  similar,  in  this  feature  of  the  judiciary,  to  the 
one  which  the  majority  of  this  Convention  is  now  inclined  to  give  to  the 
people.  They  had  tried,  fully  tried,  the  constitution  of  1776 ;  they  had 
most  unquestionably  become  dissatisfied  with  it,  and  they  desired  that  a 
change  should  be  made.  Under  all  these  circumstances,  I  am  compelled 
to  acknowledge  that  the  constitution  of  1790,  was  formed  with  the  best  of 
motives,  for  tlie  security  and  the  happiness  of  the  people.  I  cannot  jus- 
tify myself  in  coming  to  any  other  conclusion.  It  was  theught  that  that 
constitution  would  continue  to  be  entirely  satisfactory  to  succeeding  gen- 
erations, that  we  should  continue  to  prosper  under  it,  and  that  we  should 
with  great  reluctance  consent  to  change  it. 

However,  Mr.  Chairman,  from  the  beginning— or,  at  least,  very  soon 
after  the  constitution  was  made — for,  I  believe,  it  was  not  submitted  to 
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the  people,  as  the  constitution  framed  by  this  body  must  be,  for  their 
approval  or  rejection — I  say,  soon  after  it  went  into  effect,  there  was  a 
difficulty  in  relation  to  it.     There  were  those  who  made  strong  objections 
to  it — and  there  were  some,  I  believe,  who  went  so  far  as  to  say,  thai 
portions  of  it  were  not  congenial  to  the  people.     There  were  some  who 
went  80  far  as  to  say,  that  this  part  of  the  judiciary  would  not  act  satis- 
factorily on  the  people  ;  and,  from  that  time  to  this,  not  a  year,  not  a  day 
has   passed,  in  which  we  have  not  seen  petition  after  petition — remon- 
ftrance  after  remonstrance — and  suggestion  after  suggestion — pouiinginto 
your  halls  of  legislation,  asking  for  a  change  in  the  constitution  in  this 
particular.     The  legislature  have  had  ample  experience,  that  the  people 
were  dissatisfied  at  various  times.     Provisions  have  been  made  by  the 
legislature  to  effect  amendments  to  the  constitutipn ;  but,  in  consequence 
of  some  unfortunate  features  in  these  provisions,  it  was  not  found  practi- 
cable to  carry  them  out.     The  people  would  rather  submit  to  the  consti- 
tution of  1790,  with  all  its  objectionable  features,  than  they  would  give 
their  sanction  to  one  which  might  be  formed,  and  over  which  they  might 
afterwards  have  no   control.       But,  sir,  the  voice  of  the  people  has.  at 
length,  been  heard.     I  say,  their  voice  has  been  heard — we  are  sent  here 
as  the  representatives  of  the  people,  and  we  are  bound  to  pay  regard  to  it. 
We  are  bound  to  present  a  constitution  differing.in  some  material feathres 
from  that,  under  which  we  now  live.     Objections  have  been  made  to  the 
people  having  any  influence  in  this  matter  ;  and,  sir,  we  have  been  told 
by  a  gentleman  in  the  course  of  this  debate,  (Mr.  Forward)  that  the  con- 
stitution was  framed  to  protect  the  minority,  and  not  the  majority.     And 
grievous  complaints  have  been  made  against  this  majority,    Sir,  it  has 
been  my  fortune  to  know  what  it  is  to  be  in  a  minority.     I  have  nothing 
to  learn  on  that  score,  but,  I  say,  that  wherever  a  majoiily  is  found,  U  is 
the  duty  of  the  minority  to  submit  to  it — and  to  submit  even  where  the 
majority  does  wrong,  because  it  is  sure  finally  to  do  right. 

To  whom  are  we  indebted  for  our  glorious  revolution  ?  Are  we  not 
indebted  to  a  majority  ?  To  whom  do  we  owe  our  success  in  that  sacred 
cause  ?  Do  we  not  owe  it  to  a  majority  ?  To  whom  are  we  indebted 
for  the  constitution  of  the  United  States  ?  Are  we  not  indebted  to  a 
majority  ?  To  whom  are  we  indebted  for  the  wholesome  laws  under 
which  we  live  ?  To  whom  are  we  indebted  for  the  many  rights  and 
privileges  which  we  now  enjoy?  Are  we  not  indebted  to  a  majority? 
We  must  submit  at  all  times  to  the  majority — and  if  they  should  go 
wrong  this  year,  they  will  go  right  the  next,  or,  in  all  probability,  another 
majority  will  lise  up  and  take  their  place.  The  members  of  this  conven* 
tion  are  eri titled  to  the  honor  of  their  seats  here,  by  the  election  of  a 
majority ;  we  are  bound  to  respect  and  regard  the  will  of  that  majority, 
and  if  the  majority  arc  dissatisfied  with  our  proceedings  here,  we  sh^ 
hear  of  it  through  the  ballot  box.  We  shall  learn  in  time  whether  they 
are  satisfied  or  not.  I  am,  therefore,  inclined  to  believe  that  the  people 
have  a  right  to  be  heard  on  this  subject — that  their  complaints,  wlueh 
have  been  so  often  repeated,  and  to  which  we  have  paid  so  trifling  t 
regard,  ought  not  to  be  disregarded — and  that  we  shall  find  it  absolutely 
necessaiy,  however  disinclined  we  may  be  to  do  so,  to  pay  respect  to  thw 
majority — to  this  voice  of  the  people.  I  acknowledge,  at  the  same  time, 
that  it  is  with  much  reluctance  that  1  abandon  a  single  provision  of  the 
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constitution  of  1790— or  make  an  experiment  of  a  substitute,  and  ask  the 
people  to  accept  it.  Sir,  we  live  in  days  of  experiment;  if  the  people 
are  desirous  of  a  change,  we  must  give  them  the  opportunity  of  trying  it, 
and  if  they  find  they  have  erred,  they  will  finally  correct  the  error  them- 
selves. Much,  very  much,  has  been  said,  and  justly  said,  about  this  pro- 
vision of  the  constitution  of  1790.  We  have  been  referred  to  the  history 
of  almost  eveiy  nation  in  the  world — to  the  history  of  ancient  as  well  as 
of  modern  nations.  We  have  been  asked  to  turn  our  aaes  to  examples 
here,  and  examples  there  ;  but,  as  it  appears  to  me,  it  i^not  necessary  to 
go  beyond  the  limits  of  our  own  republic  for  any  informrtion  on  this  sub- 
ject. It  is  not  necessory  for  us  to  go  to  the  country  of  Aristotle,  or  of 
Cicero,  to  gather  the  opinions  of  the  men  of  those  days.  It  is  not  neces- 
sary for  us  to  go  to  France,  nor  to  Spain,  nor  to  Rome,  nor  to  Italy,  to 
gather  information  there.  For  my  own  part,  I  would  give  more  for  the 
opinion  of  a  tenant  of  a  thatched  cottage,  if  he  were  a  citizen  of  our  own 
county,  than  I  would  for  all  the  learned  opinions  of  Aristotle.  Sir,  it  is 
entitled  to  more  respect,  if  for  no  other  reason  than  that  it  is  the  opinion 
of  experience.  These  great  men  lived  in  a  different  age  of  the  world, 
when  the  genius  of  all  human  institutions  was  far  different  from  that 
which  predominates  at  the  present  day,  and  consequently,  they  had  no 
means  of  forming  a  judgment  calculated  to  direct  our  course.  Our  opin- 
ions are  formed  entirely  from  the  circumstances  attendant  on  the  peculiar 
institutions  under  which  it  is  our  lot  to  live — and  the  opinions  of  men, 
living  under  far  different  institutions — however  highly  I  may  respect  their 
judgment  on  other  subjects — can  not  have  any  weight  with  me  on  this. 
I  cannot  be  regulated  by  the  opinions  of  men  who  never  had  any  experi- 
ence, nor  even  any  opportunity  of  testing  the  practical  effect  of  the  opin- 
ions which  they  formed.  I  would  much  prefer  to  examine  our  own 
minds,  and  to  take  counsel  of  them.  I  would  much  prefer  to  ask  of  the 
experience  of  others  who  have  lived,  and  felt,  and  been  governed  and  pro- 
ted  by  the  constitution  of  1790,  than  I  would  ask  the  opinions  of  those 
who  can  know  but  very  little  about  the  matter. 

It  has  been  said,  Mr.  Chairman,  that  the  government  of  England, 
during  the  protectorate  of  Oliver  Cromwell,  was  somewhat  similar  to  this  ; 
that  it  was  a  democracy — and  that,  as  the  system  which  we  are  now 
about  to  introduce  into  the  commonwealth  of  Pennsylvania,  was  the  same 
as  that,,we  should  draw  from  the  history  of  those  times,  a  lesson  that  it 
was  unwholesome,  and  not  adapted  to  the  good  of  the  people.  Sir,  this 
argument  would  have  been  good  enough,  if  the  comparison  between  the 
two  countries  could  have  been  kept  up.  But  we  atre  not  able  to  make  a 
comparison  between  the  government  of  Oliver  Cromwell  and  the  govern- 
ment of  our  own  country.  It  ceitainly  does  appear  to  me,  that  the  his- 
tory of  the  protector  Cromwell,  whatever  he  may  have  done  in  the  exer- 
cise of  his  power — however  he  may  have  removed  the  judges — or  how- 
ever many  innocent  persons  he  may  have  sent  to  prison,  cannot  or  should 
not,  throw  a  shadow  of  doubt  ovei  our  minds  on  this  subject.  It  is  our 
design,  by  the  amendment  which  we  propose  to  the  constitution,  that  our 
judges  should  be  appointed  for  a  certain  number  of  years,  instead  of  secur- 
ing their  appointments  during  good  behaviour — or,  in  other  words,  for 
life — for  it  amounts  to  that — as  is  provided  under  the  existing  constitution 
of  1790.     What  that  number  ef  years  may  be — longer  or  shorter — I,  for 
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one,  do  not  feel  very  solicitous.  It  is  desired  that  the  judges  of  the  court 
of  confinion  pleas  should  hold  for  a  term  of  years  shorter  than  that  of  the 
judges  of  the  supreme  court ;  but  on  this  point,  also,  I  do  not  feel  very 
anxious.  To  my  mind,  sir,  it  appears,  that  a  judge  appointed  to  office 
during  a  limited  term  of  years,  and  appointed,  too,  **  by  and  w^th  the 
advice  and  consent  of  the  senate"  of  our  state,  cannot  well  be  compared 
with  a  man  who  held  his  office  at  the  will  and  pleasure  of  Oliver  Crom- 
well ;  and  I  thinl^that  so  far,  therefore,  the  argument  must  fall  to  the 
ground. 

Look  at  the  constitution  of  the  United  States  !     Look  at  the  men  who 
formed  the  constitution  of  the  United  States  !     I  believe  that  that  instru- 
ment was  formed  by  men,  such  as  we  have  not  in  these  days,  in  which 
we  live — men  formed — cliiselled  out — if  I  may  be  allowed  the  expres* 
gion— for  the  purpose  of  exercising  over  our  land  an  influence  which,  even 
at  this  distant  day,  has  not  lost  its  power.     I  admire  that  instrument  as 
much  as  any  man — I  admire  the  great  wisdom  and  forecast  which  is  there 
exhibited  ;  but  it  is  alleged  (as  an  argument)  that  the  same  provision  as 
to  tenure  which  exists  in  the  constitution  of  the  state  of  Pennsylvania,  is 
to  he  found  also,  in  the  constitution  of  tlie  United  States.     I  have  not 
closely  examined  this  point,  but  I  will  explain  the  idea  which  has  occur- 
red to  my  mind.     The  constitution  of  the  United  States  declares,  that  the 
executive  *•  shall  hiive  power,  by  and  with  the  advice  and  consent  of  the 
**  senate,  to   make  treaties,  provided  two  thirds  of  the  senators  present 
"  concur ;  and  lie  shall  nominate,  and  by  and  with  the  advice  and  consent 
"  of  the  senate,  shall  appoint  ambassadors,  other  public  ministers  and  con" 
*»6uls,  judges  of  the  supreme  cour^  and  all  other  officers  of  the  United 
•*  States,  whose  appointments  are  not  herein  otherwise  provided  for,  and 
•*  which  shall  he  established  by  law."      [See  constitution  United  States 
second  section,  second  article.] 

And  it  is  declared  in  the  second  section  of  the  third  article  of  the  con- 
stitution of  the  United  States,  that  '•  the  judicial  power  shall  extend  to  all 
•*  cases  in  law  and  equity,  arising  under  this  constitution,  the  laws  of 
*'  the  United  States,  and  treaties  made,  or  which  shall  be  made,  under 
**  their  autiioritv." 

Now,  Mr.  Chairman,  let  me  suppose  a  case  by  way  of  illustrating  the 
manner  in  which  I  dispose  of  this  question  in  my  own  mind.  Let  ns 
suppose,  for  example,  that  a  favorite  treaty  or  measure  of  general  govern- 
ment., is  made  by  and  with  the  advice  and  consent  of  the  senate.  Suppose 
that  some  ([uestiou  should  be  raised  as  to  the  c.  nstitutionality  of  the 
words  of  the  treaty,  and  which  is  to  be  decided  by  the  supreme  court 
of  t]ie  United  Slates.  The  question  is  brought  before  the  judges  of  that 
court.  Is  it  iu)i  necessary  at  the  time  that  these  judges  should  be  inde- 
pendent of  the  senate,  or  of  ilie  appointing  power?  Sir,  it  is  absolutely 
impoi  taut  and  indispensable.  ^Vcll — this  is  a  case  which  ;:an  notarise 
undiT  the  constitution  of  the  state  of  Fennsylvania,  although  it  may  very 
often  arise  under  the  constitution  of  the  United  States.  And  this  case 
strikes  my  mind  as  a  strong  reason  why  the  constitution  of  the  L-nited 
States  should  contain  this  provision  for  the  tenure  of  the  judges  during 
good  behaviour,  and  not  for  a  limited  term  of  years,  as  is  now  proposed 
ill  our  slate  constitution.     It  is  obvious  to  my  mind  that  the  necessity 
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which  exists  in  the  one  case,  does  not  exist  in  the  other ;  and,  for  that 
reason,  the  same  arguments  will  not  apply. 

But  again,  Mr.  Chau-man  :  It  has  been  alleged  by  members  of  this 
body,  who  are  desirous  that  the  constitution  of  1790  should  continue  to 
be  the  fundamental  law  of  the  land  in  its  present  form,  that  it  is  neces- 
sary that  the  judges  of  our  courts  should  be  entirely  independent  of  all 
external  circumstances,  which  can  possibly  opeiale  upondiem  ;  and  the 
gentleman  from  the  county  of  Franklin,  (\jr.  Chambers)4fciotable  to  see 
any  reason  why,  if  we  elected  the  justices  of  the  peace,  we  should  not, 
on  the  same  principle,  elect  the  judges  of  our  court  also.  The  gentleman 
said,  and  said  with  much  truth,  that  the  justices  of  the  peace  exercise 
great  control  over  the  people,  that  ihey  were  an  important  part  of  the 
judiciary  of  our  state,  and  that  he  saw  no  reason  why  we  should  not  elect 
the  judges,  if  we  consented  to  elect  the  justices  of  the  peace.  I  believe  I 
•did  not  misunderstand  the  gentleman. 

Mr.  Chambers  begged  leave  to  explain  :  He  had  been  misunderstood, 
he  said,  by  the  gentleman  from  Luzerne,  (Mr.  Sturdevant).  He  (Mr.  C.) 
had  imputed  inconsistency  to  the  colleague  of  the  gentleman  from 
Luzerne,  (Mr.  Woodward)  in  this  respect;  namely,  that  that  gentleman 
and  his  friends  had  expressed  the  opinion  that  the  justices  of  the  peace 
were  an  important  part  of  the  judiciary,  and  not  distinguishable  from  the 
judges — and  yet  they  were  in  favor  of  the  election  of  the  justices,  when 
they  would  not  recommend  an  election  of  the  judges.  He  (Mr.  C.)  con- 
sidered the  justices  of  the  peace  to  be,  nominally,  a  part  of  the  judiciary, 
but  as  being  distinguishable  from  the  judges. 

Mr.  Sturdevant  resumed.  I  accept  the  explanation  of  the  gentleman. 
However,  although  he  might  not  have  been  in  favor  of  the  election  of  the 
justices  of  the  peace,  he  could  see  no  reason  why  the  election  should  prevail 
in  one  case,  and  not  in  the  other.  The  justices  of  the  peace,  for  instance, 
are  elected  from  among  the  people.  The  people  are  personally  acquain- 
ted with  ihera.  They  form  an  opinion  at  once,  how  far  a  man  is  to  be 
trusted,  and  he  is  to  be  elected  only  for  a  short  term  of  years.  Suppose 
the  people  should  make  the  attempt  to  electa  judge  in  the  same  way  as 
they  would  elect  the  justices  of  the  peace,  and  that  they  should  proceed  in 
their  several  counties  or  districts,  to  the  election.  Is  it  not  of  the  greatest 
importance  that  a  judge  who  sits  in  a  particular  district  should  come  from 
some  other  portion  of  that  district  ?  Take  a  lawyer,  for  instance,  from 
the  midst  of  his  clients  and  cases,  with  which  he  has  been  connected  for 
years,  and  place  him  on  the  bench  in  that  particular  place.  Would  not 
this  be  highly  improper  ?  Would  it  not  be  highly  improper  to  take  a 
lawyer  right  from  among  them,  and  to  make  him  a  judge,  when,  proba- 
bly, he  might  be  concerned  in  the  very  cases  which  are  down  on  the  list 
for  trial  ?  This,  in  my  view,  is  an  insurmountable  difficulty,  although 
it  is  a  difficulty  which  will  not  prevail  in  the  election  of  the  justices  of 
the  peace.  And  it  is  absolutely  necessary  that  this  feature  in  the  judicia- 
ry should  continue  in  its  present  form.  I  am  persuaded  that  an  alteration 
in  this  respect  would  not  answer  any  beneficial  purpose. 

But,  Mr.  Chairman,  it  has  been  said  that,  if  your  judges  are  appointed 
by  the  governor,  by  and  with  the  advice  and  consent  of  the  senate,  tliey 
will  be  under  some  political  influence  and  excitement,  that  they  will,  in  all 
probability,  be  violent  political  partisans — that  they  will  always  feel  a 
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deep  interest  in  politics— that  they  will  always  be  looking  to  the  attain- 
ment of  higher  places  through  the  means  of  political  influence— that  they 
would  desire  a  re-appointment,  and  would  thus  find  it  necessary  to  coi- 
nect  themselves  wiUi  some  of  the  political  parties  of  the  state. 

Sir,  I  can  not  see  that  there  is  any  force  in  this  reasoning.  If  it  is 
good  in  one  instance,  it  is  good  also  in  another.  If  it  applies,  in  any 
degree,  to  a  judge  who  holds  his  office  during  a  term  of  years,  it  will 
apply,  with  much%iore  force,  to  a  judge  who  holds  his  office  for  life,  or 
during  what  is  called  the  good  behaviour  tenure.  If  a  judge  is  ambitious 
for  promotion,  he  will  be  quite  as  likely  to  be  so,  when  he  is  beyond  the 
reach  of  the  people,  as  when  he  must  submit  himself  to  the  people,  or  to 
the  senate,  once  in  every  seven  or  ten  years  for  a  re-appointment. 

It  appears  to  me,  Mr.  Chairman,  that  a  judge  who  is  appointed  for  a 
term  of  years,  if  he  should  desire  a  re-appointment  at  the  end  of  that  time, 
has  only  one  plain  and  straight-forward  course  to  pursue — that  is  to  say, 
he  must  conduct  himself  like  an  upright,  an  honest,  and  an  independent 
judge.     I  do  not  believe  that  the  people  would  turn  their  back  on   the 
claims  of  such  a  man  as  this.     A  judge  who  rigidly  pursued  this  course 
of  conduct — who  abstracted  himself  from  party  politics  and  party  feeling 
— would  be  much  more  likely  to  procure  a  re-appointment,  than  if  he 
suffered  himself  to  be  drawn  into  the  political  extitement  and  difficulties 
of  the  day — because  we  know  that,  in  most  of  our  counties,  politics,  or 
those  who  advocate  different  sides  of  politics,  are  generally  very  equadly 
divided. 

Now,  let  a  judge  attach   himself  to  any  one  particular  party,  and  let 
him  be  convicted  of  having  made  an  attempt  to  hear  and  adjudicate  a  case 
against  one  of  the  parties,  in  order  that  he  might  secui-e  a  place  in  the 
favor  of  the  ruling  party  of  the  day — whatever  that  might  be — would  not 
a  cry  from  the  minority  be  raised  at  once  against  such  unrighteous  pro- 
ceedings, and  would  not  that  cry  have  the  effect,  the  almost  certain  effect, 
of  swelling  that  very  minority  into  a  majority  ?     Would  not  your  senate 
be  deluged  with  memorials  and  resolutions  on  the  subject?     Would  not 
the  voice  of  the  people  be  raised  in  every  quarter  of  your  stale  ?  Because 
the  voice  of  the  people  of  Pennsylvania  is  opposed  to  'every  thing*  like 
politics,  or  the  semblance  of  politics,  exhibiting  itself  on  your  political 
bench.     Sir,  you  can  here  find  a  judge  who  connects  himself  with  the 
political  contests  in  the  day,  who  is  a  popular  man  in  his  district.     In 
the  course  of  my  life,  I  have  known  many  political  judges,  but  I  never 
yet  knew  one  of  them  who  was  a  popular  man.     And  this,  sir,  is  pre- 
cisely as  it  should  be  ;   because   it  is  against  reason,  it  is  against  good 
sense,  it  is  against  every  sound  principle  of  our  government,  that  a  man 
who  holds  the  high  responsible  trust  of  a  judge  among  our  people— 4 
man  to  whom,  by  virtue  of  his  office,  are  entrusted  the  liberties,  the  pro- 
perty, the  rights  and  the  lives  of  our  citizens,  should  be  a  political  char- 
acter— ^governed  by  political  motives— excited  by  political  feelings,  and 
influenced  by  political  interests.     No  judge  of  this  description  can  sus- 
tain himself  among  us.     It  appears  to  me,  Mr.  Chairman,  that  a  judgre, 
if  he  desires  a  re-appointment,  has  a  much  better  chance  to  secure  that 
end  by  pursuing  an  independent   and  an  honorable  course — than  by  plac- 
ing his  expectations  on  the  ground  of  party  feeling  and  party  servitude. 

But,  let  us  look  for  an  instant  at  the  life  of  a  political  judge— of  a  man 
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who  is  mounted  on  the  back  of  the  people — who  is  thrown  and  forced 
upon  their  sh  \er3,  nolentes  volentesJ  a  political  judge!  a  bar-room 
squabbler — a  ju  who  is  designed  to  do  any  dirty  work  that  may  be  put 
into  his  hands  ?  How  are  the  people  ever  to  get  rid  of  such  an  incubus  ? 
To  whom  are  they  to  go  for  redress  ?  Shall  they  apply  to  the  legisla- 
ture ?  Who  will  take  upon  himself  to  do  so  ?  What  charges  can  be 
brought  against  him?  And  by  what  means  will  you  sustain  these 
charges?  The  judge  will  rise  up  to  answer  you,  and  will  say,  I  have  a 
right  to  vote,  as  much  as  you  have — I  have  a  right  to  taft  of  your  town 
meetings,  as  much  as  you  have — upon  what  ground  do  you  undertake  to 
interfere  with  my  rights  ?  Every  man  in  the  legislature  would  accede 
to  the  truth  of  this  position — and  yet  this  very  judge  is  disgracing,  at  the 
same  time,  his  office  and  his  party,  by  the  low  course  he  is  pursuing,  and 
there  is  no  remedy  to  be  found  for  such  conduct,  save  by  that  remedy 
which  eventually  comes  upon  us,  and  which  will  finally  reform  all  of  us. 

I  have  not  myself,  Mr.  Chairman,  had  the  benefit  of  much  experience 
in  these  matters  having  reference  to  the  judges — I  have  not  been  at  the 
bar  long  enough  to  obtain  that  experience,  and  I  come  from  an  obscure 
comer  of  the  state  of  Pennsylvania.  But  I  have  nevertheless  seen  things 
happen,  and  seen  judges  upon  the  bench  who,  if  they  received,  according 
to  their  merits,  deserved  to  be  any  where  else  than  where  they  were — 
judges  who  would  have  been  more  appropriately  seated  in  the  criminal 
box,  than  on  the  judges'  bench.  And  yet,  sir,  to  the  decisions  of  men 
such  as  these — unworthy,  in  every  sense,  of  the  high  office  which  they 
only  disgrace — the  people  of  this  commonwealth  are  bound  to  submit.  I 
know  of  one  particular  case,  when  a  dozen  witnesses  accompanied  by  their 
attornies,  have  travelled  for  a  considerable  distance  to  attend  at  a  court. 
There  happened  to  be  a  s^iow  storm,  through  which  any  man  might  have 
travelled,  but  that  snow  storm  was  the  means  of  losing  all  the  expenses 
of  the  parties — ihe  witnesses  and  attornies,  and  for  what  reason?  Be- 
cause the  judge  stayed  at  home,  at  the  fireside,  to  drink  whiskey  toddy  ? 
This  is  only  a  solitary  instance,  within  my  own  immediate  and  personal 
knowledge,  but  you  might  find  the  history  of  many  similar  cases,  if  you 
will  take  the  trouble  to  make  the  inquiry.  And  yet,  Mr.  Chairman, 
there  was  no  means  by  which  we  could  get  rid  of  this  unfaithful  judge, 
although  I  believe  that  nine-tenths  of  the  people  in  that  county  desired 
that  he  should  be  removed.  They  complained,  often  and  often,  and  he 
professed  his  intention  to  resign  his  office  at  a  stated  period.  But  the 
time  allotted  came  round ;  he  did  not  resign  his  office,  and  I  shall  be 
much  mistaken  if  he  ever  will. 

^So  far  as  relates  to  the  re-appointment  of  a  judge,  after  the  expiration 
of  the  terra  for  which  he  holds  his  office,  I  have  myself  no  veiy  great 
desire  that  a  judge,  when  he  has  served  seven  or  ten  years— and  added 
something,  it  may  be,  to  the  glory  and  dignity  of  his  state — I  say  I  have 
no  great  desire  that  he  should  be  reappointed.  I  would  have  him,  how- 
ever, desire  and  hope  for  the  re-appointment — and  I  know  of  nothing 
which  would  be  better  calculated  to  stimulate  him  to  the  upright  and 
faithful  discharge  of  his  duties.  But  there  would  be  another  man  found 
ready  to  fill  the  office,  quite  as  good,  and  quite  as  honest  and  upright  as 
himself.  I  have  no  doubt  that  such  would  constantly  be  the  case  ;  but 
if  it  should  happen  that  no  better  man,  or  none  equally  a^  good,  could 
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be  procured,  he  would  unquestionably  be  re-appointed.     If  he   was  not 
faithful  and  just,  I  feel  equally  sure  that  he  would  not  be  re-appointed. 
Do  but  give  to  your  judges,  a  salary  which  will  make  them  tolerably 
independent  and  comfortable  in  the  world — and,  my  word  for  it,  there 
will  be  no  sort  of  difficulty  in  procuring  the  services  of  jadges  quite  as 
good,  as  honest,  and  as  independent  as  the  people  could  possibly  desire 
to  have ;  for  I  regret  much  to  say,  as  a  general  thing,  that  you  could  not 
find  more  than  ^me  half  a  dozen  lawyers  in  each  of  your  counties  who 
would  not  preside  over  your  courts,  quite  as  well  as  some  of  your  judges 
who  preside  at  this  day.     The  very  moment  that  you  appropriate  to  your 
judges  a  salary,  which  will  render  them  tolerably  independent — a  salary 
out  of  which  they  may  be  enabled  to  lay  up  something  for  a  rainy  or 
tempestuous  day — from  that  hour,  rest  assured,  you  will  experience  no 
difficulty  in  securing  honest  and  independent  judges.     It  has  been  said 
that  a  man  will  not  abandon  his  profession  as  a  lawyer,  for  the  purpose  of 
being  elevated  to  the  judicial  bench,  if  you  change  this  tenure  from  good 
behaviour  to  a  terra  of  years — that  he  will  prefer,  if  he  is  in  the  enjoy- 
ment of  a  good  practice,  to  cling  to  his  profession.     This,  I  believe,  would 
be  true  in  most  instances,  unless,  in  resigning  his  practice  to  take  his 
seat  on  the  bench,  a  man  could  be  certain  that  he  would  receiye  some- 
thing like  an  equivalent  for  the  abandonment  of  his  profession.    If  this 
could  he  so,  1  have  no  doubt  that  all  difficulty  on  this  score  would  at  once 
be  obviated.     Suppose,  for  instance,  that  a  man  was   appointed  to  the 
judicial  bench  at  the  age  of  forty  or  forty-five  years.     By  the  time  the 
term  of  years  for  which  he  was  appointed,  would  have  expired,  it  would 
be  time  for  him  to  retire  from  all  business.     Or,  suppose  that  he  was 
appointed   at  the  age  of  thirty  years.     At  that  time  of  lifet  he  would 
accept  the  office,  in  the  hope  that  he  would  be  re-appointed,  at  the  expirap 
tion  of  his  term,  and  he  would  certamly  endeavor  to  pursue  such  a  course 
of  conduct  as  would  best  tend  to  secure  his   re-appointmenU     We  may 
talk  as  much  as  we  please,  about  parties  operating  on  the  action  of  the 
governor  and  the  senate,  in  their  appointments  to  office  ;  and  it  has  been 
alleged  here,  that  a  governor,  holding  his  office  by  the  election  ofjthe  votef 
of  a  majority  of  the  people  of  this  commonwealth,  would  nominate  to  tht 
senate  a  man  who  was  incompetent  to  the  office,  and  whose  only  recom- 
mendation was,  that  he  was  slavish  enough  to  bend  his  knee  to  executive 
power,  and  to  do  the  dirty  work  of  the  party  through  whose  influenee  he 
might  hold  his  office.     Sir,  I  cannot  think  this  possible  of  any  gofemor 
of  our  state.     I  cannot  think  that  the  people  would  aid  in  the  election  of 
any  man  who,  they  had  reason  to  believe,  would  disgrace  the  offiee 
bestowed  upon  him.     I  cannot  believe  that  the  senators,  who  are  elected 
from  every  portion  of  our  state,  would  sanction  the  appointment  of  a  mtn 
who  was  totally  incompetent  to  discharge  the  duties  of  the  office.     Sir, 
I  am  young  and  inexperienced ;   and  there  are  many  other  gentlemen, 
members  of  this  body,  who  are  much  more  competent  to  form  an  opinion 
on  this  subject  than  I  am.     But  I  must  see,  before  I  can  believe.    I  will 
not  consent  to  pin  my  faith,  in  this  matter,  to  the  sleeve  of  any  man.    I 
cannot  believe  that  our  senators  are  so  utterly  corrupt  and  abandoned,  is, 
with  their  eyes  open,  and,  in  the  full  knowledge  of  what  they  aie  doing, 
to  appoint  a  political  gambler  to  oflices  of  high  trust  and  honor  in  this 
commonwealth.     Sir,  I  believe  that  if  such  an  attempt  were  to  be  mads, 
they  would  soon  find  themselves  rebuked.    I  do  not  belieye  that  the  pea 
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pie  of  this  state  would,  for  a  moment,  countenance  such  profligacy.  We 
have  been  referred,  Mr.  Chairman,  to  the  lessons  of  experience.  It  is 
certainly  true,  that  experience  is  an  advantage,  in  reference  to  almost  any 
thing  in  life ;  and  that  it  not  only  sheds  its,  ray  of  light  on  the  ocean  over 
which  we  have  passed,  but  that  it  sometimes  flashes  before  our  eye,  and  ena- 
bles us  to  form  correct  opinions  for  the  future.  And,  sir,  it  is  this  experience 
to  which  I  am  now  disposed  to  appeal  for  guidance  here ;  I  feel  disposed 
to  call  upon  all  who  have  had  any  experience  under  the  judicial  system 
established  by  the  constitution  of  1790,  to  say,  whether  they  have  found 
any  thing  in  that  experience  which  could  induce  them  to  cling  to  it,  rotten- 
and  decayed  as  I  believe  it  to  be  ?  However  I  may  be  'disposed  to 
admire  the  constitution  of  1790 — this  tree  as  it  has  been  called,  which 
has  grown  up,  and  by  which  we  have  been  protected,  as  from  the  tur- 
moils and  the  storms  of  party — however  much  I  may  have  admired  it  in 
its  original  form  and  fruit — still  when  its  branches  become  rotten,  as  I 
believe  some  of  them  now  to  be — when  they  begin  to  decay — I,  as  one 
of  the  people  who  are  to  live  under  it  for  good  or  for  evil,  will  take  the 
pruning  knife,  and  lop  off*  those  decayed  branches,  that  the  tree  itself 
may  once  again  become  vigorous  and  healthy.  And,  sir,  it  is  to  expe- 
rience we  must  look,  to  guide  us  in  our  course  ;  and,  from  the  experience 
of  the  fact,  it  is  for  us  to  judge  whether  the  system  which  we  now  have, 
is  one  calculated  in  itself  to  satisfy  the  people. 

Let  us  look  to  the  experience  of  some  of  the  sister  states  of  our  own 
Union.  Let  us  not  go  across  the  Atlantic  waters;  let  us  not  look  beyond  the 
borders  of  the  land  in  which  we  live :  but  let  us  conflne  ourselves 
to  our  republic — to  the  country  which  is  dear  to  us  by  every  tender  asso- 
ciation and  every  tender  tie,  and  with  whose  institutions  we  have  all 
become  familiarly  acquainted.  Let  us  look,  then,  at  the  constitution  of 
some  of  the  other  states  !  It  will  be  found,  on  recurring  to  the  history  of 
these  matters,  that  most  of  the  constitutions  which  were  formed  soon 
after  the  separation  of  the  colonies  from  the  mother  country — or,  soon 
after  the  declaration  of  independence,  contained  a  provision,  that  the  judi- 
cial office  should  be  held  during  the  tenure  of  good  behaviour ;  but  that, 
in  almost  all  the  constitutions  which  have  been  framed  subsequent  to  that 
time — that  is  to  say,  since  our  people  came  to  understand  rightly  their 
own  wants  and  wishes — this  good  behaviour  tenure  has  been  disposed  of. 
The  people  have  lopped  off"  that  branch  of  the  political  tree,  and  have 
adopted,  in  its  place,  that  tenure  for  a  limited  term  of  years,  which  the 
friends  of  reform  in  this  convention  propose  now  to  engraft  on  the  funda- 
mental law  of  the  state  of  Pennsylvania.  Let  me  ask  the  attention  of  the 
committee  for  one  moment  to  a  few  facts  in  illustration  of  the  posi- 
tion. 

Under  the  revised  constitution  of  the  state  of  Tennessee,  the  judges 
of  the  supreme  court  are  elected  for  the  term  of  twelve  years  ,  while  the 
judges  of  the  superior  courts  are  elected  for  the  term  of  eight  years. 
This  constitution,  as  revised,  was  adopted  in  the  year  1834. 

Under  the  constitution  of  the  state  of  Indiana,  adopted  in  the  year 
1816,  the  judicial  tenure  was  established  for  the  term  of  seven 
years. 
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Under  the  constitution  of  the  state  of  Mississippi,  adopted  in  the 
year  1832,  the  judicial  tenure    was    established  for  the    term    of   aiz 

years. 

Under  the  constitution  of  the  state  of  Michigan,  adopted  in  the  year 
1835,  the  judicial  tenure  was  established  for  the  term  of  seven  years. 

Under  the  constitution  of  the  state  New  York,  which  was  revised  in 
the  year  1821,  the  judges  of  the  superior  court  were  not  to  hold  office 
after  they  had  arrived  at  the  age  of  sixty  years ;  and  the  tenure  of  the 
judges  was  for  the  term  of  five  years. 

Under  the  constitution  of  the  state  of  Arkansas,  which  was  framed  in 
the  year  1836,  the  judicial  tenure  was  established  for  the  term  of  three 
years. 

Under  the  constitution  of  the  state  of  Ohio,  adopted  in  the  year  1802, 
the  judicial  tenure  was  established  for  the  term  of  seven  years. 

From  these  statistics,  Mr,  Chairman,  we  gather  this  important'  fact — 
that  most  of  the  constitutions  of  the  states  of  this  Union,  which  have 
been,  in  late  years,  framed,  or  revised,  or  re-modelled,  have  adopted  the 
principle  of  the  limited  tenure  for  the  judicial  ofSce,  while  most  of  the 
states  which  framed  their  constitutions  about  the  peiiod  of  the  revolution, 
or  soon  after  that  time,  contained  the  old  provision  of  the  constitution 
of  this  state  of  the  year  1790,  and  of  the  constitution  of  the  United  States. 
Unquestionably,  the  constitution  of  United  States  had  a  powerful  influ- 
ence with  the  states,  in  reference  to  the  good  behaviour  tenaie.  They 
did  not  feel  disposed  at  once  to  change  this  tenure — they  were  not  dis- 
posed to  change  it  experimentally,  and  at  a  time  when  they  were  so 
little  acquainted  with  their  own  wants  and  wishes.  But  the  moment 
they  acquired  that  experience,  they  changed  the  tenure .  daring  good 
behaviour,  into  a  tenure  for  a  term  of  years. 

It  had  been  brought  about  by  experience ;  and  that  was  a  guide  which 
at  least,  if  the  convention  were  not  disposed  to  adopt  it — ^would  enaJ)le 
him  to  see  his  way  more  clearly.  The  very  reasons  which  some  gentle- 
men here  had  given  why  they  would  not  adopt  the  guide  which,  he  was 
disposed  to  be  governed  by, — that  was,  the  collective  opinions  of  the 
people  of  Michigan  and  Arkansas,  as  set  forth  in  their  respcfctive  con- 
stitutions— were  those  which  operated  with  him  in  favor  of  it.  They 
argued  that  the  opinions  of  those  two  communities  were  not  founded 
upon  formed  and  settled  habits,  (coming  as  they  did  from  all  parts  of  the 
Union,)  and  in  reference  to  a  perfect  and  practical  knowledge  of  the 
working  of  their  own  institutions.  These  facts  had  led  his  mind  to  draw 
conclusions  directly  the  reverse  of  these  gentlemen.  The  people  of  the 
states  referred  to,  had  come  from  various  sections  of  the  Union— had  lived 
under  different  constitutions,  and,  consequently,  while  they  fully  a'ppre- 
ciated  their  many  excellencies,  they  saw  distinctly  the  several  defects  of 
each. 

Here,  then,  was  the  collected — the  united  experience  of  individuals 
who  originally  formed  a  portion  of  the  population  of  other  states. 
Now,  he  would  ask  gentlemen  if  that  kind  of  experience  was  not  valot- 
ble  ?  and,  if  it  was  not  more  important,  and  with  greater  propriety,  that 
we  should  look  to  the  constitution  of  the  little  s^nte  of  Michigan,  than  to 
that  of  any  of  the  older  states  of  the  Union  ?     It  seemed  to  him  that  the 
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experience,  as  furnished  by  these  new  constitutions,  was  the  best  evi- 
dence and  information  which  the  convention  could  act  upon,  in  reference 
to  making  the  amendments  to  the  present  constitution  of  Pennsylvania, 
Although  he  had  great  variety  of  notes  before  him,  he  should  content 
himself  with  merely  glancing  over  a  few  of  them,  as  the  subject  had 
been  already  very  largely  discussed.  As  he  had  said  before,  he  was  not 
very  tenacious  on  the  subject :  the  principle  was  all  that  operated  on  his 
mind.  He  was  certainly  particularly  desirous  to  see  it  incorporated  in 
the  constitution.  His  opinion  was  that  we  could  not  hold  up  to  the 
people  of  the  commonwealth,  a  more  acceptable  and  satisfactory  provis- 
ion than  the  present.  He  entertained  no  doubt  that  they  would  be  unani- 
mously in  favor  of  its  adoption,  and  that  they  would  vote  down  any 
constitution  submitted  for  their  decision,  however  unexceptionable  it 
might  be  in  other  respects,  which  did  not  contain  some  provision  similar 
to  the  one  proposed.  He  felt  quite  assured  that  they  would  not  take  the 
work  of  their  delegates,  elected  by  them,  expressly  for  the  purpose  of 
proposing  such  amendments  as  they  knew  to  be  desired  by  their  constit- 
uents. He  believed  that  the  adoption  of  the  new  constitution  would  very 
much  depend  upon  the  making  of  such  important  amendments  as  the  one 
now  in  contemplation.  He  freely  confessed  that  he  was  not  disposed  to 
YOte  for  many  alterations  in  the  existing  constitution — only  for  such  as 
he  was  quite  sure  would  be  acceptable.  He  was  not  willing,  as  some 
gentlemen  here  appeared  be,  to  introduce  any  party  feeling,  or  party 
views  into  this  body.  And,  the  very  moment  that  he  should  witness  any 
thing  of  that  sort,  he  would  loudly  and  strongly  protest  against  it,  let 
it  come  from  whatever  quarter  it  might.  He  conceived  that  their  con- 
stituents had  not  sent  them  to  meet  in  convention,  in  order  to  make  poli- 
tical harangues,  and  to  create  excitement  throughout  the  commonwealth, 
by  indulging  in  party  speeches,  but  to  improve  the  constitution  of  1790, 
in  some  particulars. 

With  regard,  then,  to  the  judges  of  county  courts  :  it  had  been  argued, 
on  one  side,  that  men  of  considerable  experience  only,  were  competent 
to  preside  on  the  bench,  as  men  who  were  familiar  with  the  practice  and 
mode  of  transacting  business  in  them.  Now,  he  would  ask,  what  law- 
yer was  there  within  the  sound  of  his  voice,  that  was  not  sufficiently 
conversant  with  the  proceedings  of  a  court,  and  fully  capable  of  dis- 
charging all  the  duties  of  a  judge  ?  He  appehended  that  there  were  few, 
indeed,  if  any,  who  were  not.  This,  he  regarded  as  a  false  proposition  made 
by  gentlemen  to  defeat  the  proposed  amendment.  It  was  natural  to  sup- 
pose that  they  would  resort  to  every  possible  argument  to  effect  the  object 
they  have  in  view. 

The  gentleman  from  Allegheny,  (Mr.  Forward)  had,  in  the  course  of 
his  speech  this  morning,  taken  occasion  to  advert  to  the  number  of  judges 
that  have  been  removed  from  the  bench,  on  account  of  misbehaviour,  and 
contended  that  a  judge  should  not  be  removed,  unlsss  by  the  testimony  of 
of  two-thirds. 

He  (Mr.  S.)  maintained  that  this  course  of  proceeding  would  never 
answer,  and  that  the  people  could  not  even  hope  for  redress  under  it. 
No  judge  would  be  satisfied  to  have  testimony  taken  against  him,  many 
miles  from  the  place  where  he  might  be  tried.  He  would  want  the 
witnesses  to  be  face  to  face.     And,  they  would  not  like  to  be  dragged  two 
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or  three  hundred  miles  in  order  to  testify  against  one  of  their  neigh- 
boars. 

To  attempt  to  impeach  a  judge  in  Pennsylvania  was  a  folly.  It  could 
not  be  done.  The  people  were  in  consequence,  compelled  to  submit  to 
injustice,  to  have  their  rights  trodden  under  foot,  and  the  only  iiope  which 
they  had  of  obtaining  redress  was  on  the  death  of  the  judge.  They 
would  have  to  pray  for  his  dissolution,  rather  than  incur  the  enormous 
expense  and  inconvenience  of  going  to  the  legislature  for  redress.  Now, 
this  wonld  be  the  result  of  adopting  the  plan  advocated  by  the  gentle- 
man from  Allegheny. 

If  the  people  could  not  submit  for  seven  years,  they  would  have  pre- 
cisely the  same  remedy  as  they  now  have.  A  judge,  however,  was  to 
hold  his  office  for  seven  years,  and  if  the  people  should  not  desire  his 
re- appointment,  they  would  pour  in  their  remonstrances  against  it, 
mnd  send  their  committees  here  to  request  that  the  judges  might  not  be 
appointed.  It  is  a  remark  in  Pennsylvania  **  once  a  judge,  always  a 
judge."  He  may  tyrannize  over  the  people,  abuse  his  commission,  as 
he  pleases — may  become  an  aristocrat,  a  time-serving  politician,  and  he 
may  oppress,  disturb,  and  trouble  the  people,  yet  there  is  no  getting  rid 
of  him.  There  is  no  remedy.  These  were  his  objections  to  the  adop- 
tion of  the  plan  proposed  by  the  gentleman  from  Allegheny.  He  did  not 
anticipate  that  any  thing  he  could  say  would  influence  the  action  of  any 
delegate  on  this  floor. 

It  had  been  his  intention,  in  the  course  of  the  discussion,  to  have 
gone  into  the  subject  more  fully,  but  as  it  had  now  undergone  consider- 
able examination,  and  inasmuch,  too,  as  there  were  so  many  more  dele- 
gates, who  could  do  iKe  subject  j^reater  justice  than  himself,  he  should 
leave  it  in  their  hands.     lie  was  but  a  young  ni(>mber  of  the  body,  and 
had  come  in  almost  at  the  close  of  the  session.     Therefore,  under'  these 
circumstances,  he  thought  lliey  would  he  doin^  great  injustice  to   them- 
selves to    permit  him    farther  to  intrude   himself  upon  llieir  attention. 
Indeed,  it  would  be  unpardonable  if  he  did.     He  had  expressed  his  opin- 
ions honestly,  lairly,  and  candidly,  and  had,  at  the  same  lime,  also  stated 
the  views  of  his  constituents, — at  least  a  majority  of  them.     He  hoped 
that  whenever  he  miijht  find  himself,  though  he  wished  it  might  be   in 
majority,  and  he  would  endeavor  to  be  there,  by  every  honest  means  in  tlie 
his  power,  yet  he  should  be  satisfied  whether  or  not.     If,  he  inquired, 
a   majority  of  the  people  of  Pennsylvania  have  asked  for  this  change, 
will  you  lefuseit?     Will  you  refuse  to  listen   to    that  voice   which  has 
been  the  prevailincr  one  for  a  orreat  many  years  past  ?     Will  you  deny  to 
a  large  majoiiiy  of  your  constituents  the  ricrhts  to  which  they  are  entitled  ? 
"Will  you  throw  back  upon  them  a  constitution  which,  however  much 
they  might  once  have  respected  it,  they  now  detest  and  regard  as  odious  ? 
I  would  not.     I  believe  that  the  j^ood  sense  of  this  committee,  composed 
as  it  is,  of  radicals  and  conservatives  and  loco  focos,  will  prevail,  and  that 
their  deliberations  will  result  in  the  making  of  a  good,  sound,  and  whole- 
some constitution.     If  such  a  constitution  should   be  sent  to  the  people, 
take  my  word  for  it,  if  not  worth  a  straw,  it  will  be   accepted  by  the 
people. 


PENNSYLVANIA  CONVENTION,  1837.  535 

Mr.   Sterigere,   of   Montgomery,  moved  to  amend  by   adding  the 
following,  viz  : 

The  judges  of  the  supreme  court  now  in  commission  shall  hold  their 
offices  until  the  age  of  seventy  years,  if  they  shall  so  long  behave  them- 
selves well.  The  president  judges  of  the  several  courts  of  common 
pleas,  recorders  of  the  mayor's  courts,  associate  judges  of  the  court  of  com- 
mon pleas  of  the  city  and  county  of  Philadelphia,  and  judges  of  the 
several  district  courts  whose  commissions  bear  date  before  the  first  day 
of  April,  one  thousand  eight  hundred  and  twenty-five,  shall  hold  their 
offices  for  three  years  after  the  first  day  of  April  next,  and  no  longer. 
Those  whose  commissions  bear  date  on  or  after  the  said  first  day  of 
April,  one  thousand  eight  hundred  and  twenty-five,  and  before  the  first 
day  of  April,  one  thousand  eight  hundred  and  thirty-two,  shall  hold  their 
offices  for  five  years  from  the  first  day  of  April  next,  and  no  longer. 
Those  whose  commissions  bear  date  on  or  after  the  said  first  day  of  April, 
one  thousand  eight  hundred  and  thirty -two,  and  before  the  first  day  of  April 
one  thousand  eight  hundred  and  thirty-six,  shall  hold  their  offices  for 
seven  years  after  the  first  day  of  April  next,  and  no  longer.  And  those 
whose  commissions  bear  date  on  or  after  the  first  day  of  April,  one  thou- 
sand eight  hundred  and  thirty-six,  shall  hold  their  offices  for  nine  years 
from  the  first  day  of  April  next,  and  no  longer,  unless  any  of  the  said 
offices  shall  be  limited  by  law  to  a  shorter  period.  The  associate  judges 
of  the  several  courts  of  common  pleas,  except  in  the  city  and  county  of 
Philadelphia,  whose  commissions  bear  date  before  the  first  day  of  April, 
one  thousaud  eight  hundred  and  thirty-one,  shall  hold  their  offices  for 
two  years  from  the  first  day  of  April  next,  and  no  longer.  And  those 
whose  commissions  bear  date  on  or  after  the  said  first  day  of  April,  one 
thousand  eight  hundred  and  thirty-one,  shall  hold  their  offices  for  four 
years  after  the  first  day  of  April  next,  and  no  longer.  But  any  of  the  said 
judges  or  those  hereafter  appointed,  may  be  again  appointed  at  the  expira- 
tion of  their  terms  of  office  respectively." 

Mr.  S.  said  that  he  would  be  very  brief  in  the  remarks  he  should  offer 
in  support  of  his  amendment.  It  was  said  the  other  day,  when  a  similar 
proposition  was  offered,  that  the  proper  place  for  it  was  in  the  schedule. 
He  then  stated  that  he  did  not  think  so,  because  there  was  something  of 
the  kind*  in  it  already.  The  object  of  the  amendment  was  to  keep  the 
wheels  of  the  government  in  motion. 

In.  the  last  constitution  of  Virginia,  matters  of  this  sort  are  incorporated 
in  a  section  of  it.  He  regarded  this  as  a  substantive  part  of  the  amend- 
ment itself:  and  he  confessed,  with  great  frankness,  that  he  was  not  sat- 
isfied with  the  amandrnent.  as  agreed  to,  in  two  particulars.  He  had 
bestowed  some  reflection  and  examination  on  the  subject,  for  some  time 
past,  and  he  had  come  to  the  conclusion  that  the  inferior  officers 
should  be  limited  to  a  period  of  years.  He  had  read  some  books  which 
he  had  found  in  the  legislature  of  the  state,  not  a  great  while  ago,  in 
which  he  discovered  certain  principles  laid  down  as  contended  for  by 
a  distinguished  member  of  this  state. 

He  had,  therefore,  had  some  opportunity  to  become  acquainted  with 
these  subjects,  not  from  mere  newspaper  accounts,  but  from  personal 
observation.  According  to  his  information,  the  complaints  which  had 
been  made  of  the  courts  had  been  chiefly  and,  indeed,  almost  entirely. 
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■  * 

confined  to  the  jndgef  of  the  inferior  courts.  Very  few,  if  anjr, 
fdaintii  had  been  made  against  the  anpreme  court  jad^.  To  nibm 
the  inferior  conrti,  therefore,  waa  all  that  waa  now  required.  Sufficient 
ibr  ihe  day  ia  the  evil  thereof.  Let  us  apply  the  remedy  as  far  aa  it  ii 
required,  and  no  farther.  When  the  same  reasons  apply  to  the  auprems 
court,  let  the  aame  remedy,  by  an  amendment  to  the  constitatioo,  be 
extended  to  it.  There  had  been  only  one  case  against  the  supreme  court. 
In  one  case  there  had  been  an  incorrect  decision,  which  had  become  law 
in  another  caae. 

The  caae  of  Judge  Peck,  of  the  federal  court,  had  been  alluded  to. 
He  did  not  intend  to  go  into  a  particular  view,  of  this  queatioiii  but  it 
seemed  to  him  to  be  impossible  that  any  sound  man  ahould  come  to  the 
ooncluaion  that  the  provision  proposed  should  be  extended  to  the  supreme 
court 

But  it  ought  to  extend  to  all  the  inferior  courts ;  not  for  the  reason 
that  they  have  been  found  deficient  in  some  respects,  but  for  a  great  variety 
of  reasons,  independent  of  that.  The  men  who  become  unfit  by  age,  or 
by  mental  aberration,  or  by  bad  habits,  ought  to  be  got  rid  of,  through 
an  amendment.  The  proposition  was  not  m  conflict  with  the  amendment 
already  agreed  upon,  because  the  ages  of  the  judges  were  such  as  would 
not  carry  them  beyond  the  periods  now  agreed  to.  On  an  average,  tiieir 
time  would  not  be  so  long  as  that.  Their  commissions  do  not  all 
expire  at  the  same  time,  ana  if  they  did,  they  would  all  be  appointed  by 
the  same  executive ;  the  consequences  of  which  might  be,  to  overturn  att 
the  decisions  of  the  courts,  to  Uie  very  great  injury  of  the  interssli  of  the 
commonwealth.  We  should  regard  the  expiration  of  the  commissions 
at  the  same  time  a^  very  inconvenient.  Let  some  go  out  at  one  time, 
and  some  at  another.  They  should  be  divided  into  classf^s  according  to 
his  plan.  His  amendment  divided  them  into  four  classes.  He  had  no 
oi)jection  to  any  other  arrangement ;  but  this,  it  appeared  to  him,  was  the 
best  one  that  could  be  devised.  So  far  as  concerned  himself,  he  would 
rather  vote  for  the  clause,  with  this  amendment  to  it.  Marshall  and  Kent 
were  probably  as  well  qualified  for  their  situations,  up  to  the  last  day  of 
their  service,  as  they  were  when  they  were  appointed.  But  many 
other  men  fail  in  intellect  and  physical  energy,  long  before  the  age  of 
seventy. 

These  remarks  he  had  made,  to  explain  the  nature  of  the  amendment 
which  he  had  offered.  The  example  of  this  provision  was  set  by  the 
state  of  Virginia,  and  if  there  should  be  any  objection  to  it,  he  would 
endeavor  to  obviate  it. 

Mr.  Dickey  would  lather,  he  said,  that  the  amendment  would  not  be 
ofiered  at  this  stage  of  the  proceeding.  The  proposition  belonged  more 
properly  to  the  schedule,  after  we  had  setdcd  the  tenure.  We  shall  then 
be  obliged  to  adopt  some  provision  of  this  sort.  The  plan  of  1790  was 
the  best  one  in  his  opinion -^that  is,  to  incorporate  all  these  provisions  in 
the  schedule.  There  it  was  provided  that  the  existing  executive  officers 
should  continue  to  discharge  their  duties  till  the  month  of  September,  1701, 
when  their  commissions  were  to  expire.  We  shall  also  be  obliged  to 
have  a  schedule  on  account  of  the  representation  and  classification  of 
the  senate. 

But,  first,  let  it  be  aeWied,  w\\e\h!et  Uve  \udicial  tenure  shall  be  a  term 
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of  years,  or  whether  it  shall  remain,  as  it  is,  good  behaviour.  The 
amendment  was  entirely  out  of  place  at  this  lime.  The  amendment 
was  a  very  detailed  one,  and  went  into  many  particulars  as  to  time.  It 
requires  time  to  investigate  these  details,  and  it  could  be  best  done,  after 
having  settled  the  principles.  He  thought,  therefore,  that  the  gentle- 
man from  Montgomery  had  better  withdraw  his  amendment  for  the 
present. 

Mr.  Sterigere  said,  the  gentleman  from  Beaver  might  have  a  great 
desire  to  have  his  proposition  adopted,  independently  of  any  thing  else. 
He  (Mr.  S.)  had  the  same  desire,  in  regard  to  this  amendment,  which  he 
thought  a  very  essential  one.  He  thought  now  was  the  proper  time  for 
it,  and  he  did  not  wish  to  throw  the  judges  into  an  omnibus  with  every 
thing  else.  While  upon  the  judiciary,  we  should  fix  all  the  details  in 
relation  to  that  department.  If  the  amendment  was  proper  at  all  in  itself, 
now  was  the  proper  time  to  adopt  it.  If,  tlien,  it  should  be  found 
that  it  belonged  more  properly  to  another  place,  it  could  be  easily 
moved. 

Mr.  Dickey  :  One  word  more.  I  should  be  pleased  to  vote  for  the 
amendment  of  the  gentleman  from  Montgomery,  if  it  was  offered  at  a 
proper  time,  and  in  a  proper  place.  But  I  cannot  vote  for  it  now.  The 
proposition  would  draw  off  the  attention  of  the  committee  from  the  princi- 
ples which  are  first  to  be  settled,  to  details  which  should  be  considered 
afterwards. 

The  question  was  taken  on  the  amendment  of  Mr.  Sterigere,  and  it 
was  negatived. 

The  question  recurring  on  the  amendment  offered  by  the  gentleman 
from  Beavei,  (Mr.  Dickey) 

Mr.  Banks  said  it  was  due  to  the  committee,  and  to  himself,  that  he 
should  offer  a  few  remarks  on  this  subject,  though  he  had  given  an  indi- 
rect opinion  upon  it  some  days  ago.  He  had  concluded  not  to  vote  for 
the  amendment,  believing,  as  he  did,  that  it  would  be  better  for  his  con- 
stituents, and  the  people  at  large,  to  risk  obtaining  that  sort  of  reform 
which  would  be  more  in  accordance  with  their  wishes,  and  with  their 
principles. 

They  wanted  a  judiciary  still  more  responsible  to  them,  than  was 
offered  by  the  gentleman  from  Beaver.  Many  had  declared  themselves 
stoutly  against  the  court  of  common  pless,  and  were  anxious  that  the 
judges  of  common  pleas  should  he  reduced  to  a  short  period  of  years, 
while  the  tenure  of  the  judges  of  the  supreme  court  was  good  beha- 
viour, or  a  term  of  fifteen  years.  But  he  had  come  to  the  conclusion 
that  the  courts  of  common  pleas  required  more  support  and  strength- 
ening than  the  supreme  court.  The  people  had  more  business  in  the 
couits  of  common  pleas,  and  weie  better  acquainted  with  them  than 
the  supreme  court.  The  supreme  court  was  not  in  so  much  danger  of 
being  assailed  as  the  courts  of  common  pleas. 

But  he  was  wholly  opposed  to  the  term  proposed  for  the  supreme 
court.  The  term  of  fifteen  years  was  so  wholly  different  to  what  the 
people  expected  and  desired,  in  regard  to  the  judicial  tenure,  that  he  could 
not  vote  for  it,  for  the  sake  of  a  compromise.  He  would  be  willing  to 
take  the  amendment  in  regard  to  the  common  pleas.     If  the  term  should 
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be  reduced  from  fifteen  years  to  twelve  yeart  for  the  supreme   court  it 
would  be  more  satifactory. 

Mr.  Read  was  much  gratified  to  find  that  the  gentleman  from  MiffliD* 
(Mr.  Banks)  had  changed  his  opinion  on  this  subject.  He  had  only 
risen  for  the  purpose  of  explaining  the  effect  of  the  vote  which  we 
were  about  to  take,  in  regard  to  the  vote  to  be  taken  afterwards. 

There  appeared  to  be  an  apprehension  with  some  members,  that  if  they 
vote  against  the  amendment  pending,  there  will  be  no  chance  after- 
wards of  voting  in  favor  of  a  term  of  years  in  preference  to  the  existing 
constitution.  Now  this  apprehension  was  unfounded.  Let  all  those 
who  are  in  favor  of  a  shorter  term  than  that  proposed  in  the  amendment 
pending,  vote  against  it,  and,  if  it  is  voted  down,  an  amendment  can  be 
moved  to  the  section  which  will  suit  them  better ;  bat  even  if  this  amend- 
ment is  carried,  there  will  be  another  vote  to  be  taken  between  the  amend- 
ment and  the  section  of  the  constitution.  If,  when  this  vote  is  taken,  it 
shall  be  clearly  ascertained  that  there  are  a  majority  in  favor  of  this 
proposition,  it  will  be  time  enough  then  to  surrender,  without  surrender- 
ing at  discretion  now,  the  first  moment  the  enemy  has  shown  his  colours. 

He  hoped,  therefore,  that  no  gentleman  would  vote  for  this  amend- 
ment, under  the  impression  that  he  would  not  have  the  opportunity  of 
voting  hereafter  in  favor  of  a  term  of  years.  Let  this  question  be  deter- 
mined as  it  may,  there  will  be  another  vote  to  be  taken. 

Mr.  Clarke,  of  Indiana,  said,  that  this  was  a  qaestion  which  seemed 
to  belong,  almost  exclusively,  to  the  lawyers ;  and  he  was  not  quite 
sure  but  he  was  intruding,  by  taking  part  in  it.  So  far  as  we  had 
gone,  the  discussion  has  been  carried  on  pretty  generally  by  members 
of  the  bar. 

He  once  had  the  honor  of  being  appointed  a  member  of  the  judiciary 
commillee,  in  one  of  the  legislative  bodies  of  this  commonwealth,  along 
with  another  member,  who  was  not  a  lawyer,  and  upon  inquiring  of  the 
speaker  why  it  was  that  they  had  been  appointed  on  that  committee,  they 
were  told  by  that  officer  that  he  placed  them  there,  because  he  wanted 
two  men  of  common  sense  on  it.  Now,  therefore,  as  he  could  not  go 
into  a  legal  discussion  of  this  subject,  and  was  not  disposed  to  travel 
through  the  history  of  courts  in  Great  Britain,  France,  and  other  places, 
he  would  take  what  he  considered  a  common  sense  view  of  the  subject, 
and  he  called  upon  the  atlornies  of  the  Convention  to  controvert,  if 
they  could,  the  positions  he  was  going  to  lay  down.  In  the  first  place,  he 
asserted,  so  far  as  his  knowledge  extended,  that  all  new  judges  were  popu- 
lar. All  new  judges,  for  the  lirsl  two  or  three  years,  are  very  popular. 
No  matter  how  much  their  appointment  may  have  been  opposed,  yet  after 
they  are  once  appointed,  and  entered  upon  the  duties  of  their  office,  they 
become  very  popular.  Now  he  asked  of  gentlemen  to  look  around  to  all 
the  judges  of  their  acquaintance,  and  ask  of  themselves  if  this  was  not 
the  case.  Well,  he  took  it  for  tfranled  that  it  was  the  case.  So  far  as 
his  observation  had  gone,  it  had  been  universally  the  case,  that  new 
judges  were  popular  with  the  people  ; — and  why  was  this  the  case  ? 
Why,  in  the  first  place,  the  old  and  homely  adage,  **  that  a  new  broom 
sweeps  clean,*'  w^ould  apply  with  great  force  here  ;  and  in  the  next  place, 
men   were  fond  of  change,  and  of  novelty.     As  Pope  says,  men  are 

"  Pleased  with  a  feather,  tickled  with  a  straw  ;*' 
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consequently,  when  a  man  obtains  a  new  commission,  he  is  full  of  com- 
placency, and  a  desire  to  please  all.  And  whatever  may  have  been  the 
defects  of  his  character,  if  he  has  any,  it  takes  some  time  before  they  deve- 
lope  themselves,  and  before  they  are  exhibited  to  the  public  ;  therefore,  he 
makes  himself  popular  foi  some  time  after  he  is  appointed.  This  kind  of 
popularity,  however,  would  be  of  little  account,  but  the  judge  makes  him- 
self popular  in  another  way.  He  makes  himself  popular  by  his  industry 
and  close  attention  to  business.  Is  this  not  the  fact  t  He  asked  every  gen- 
tleman in  this  committee,  whether  it  was  not  a  fact,  that  new  judges  were 
industrious,  attended  to  their  business,  cleared  the  docket,  and  corrected  the 
errors  of  those  who  had  gone  before  them.  This  was  one  reason,  and  a  plain 
one,  and  a  good  one,  why  judges  were  popular  at  first.  But  there  is  another 
one.  Judges,  generally  speaking,  are  not  taken  from  the  district  in  which 
they  are  to  preside.  It  has  been  held  by  some  of  our  governorSj  that  it 
is  better  to  take  law  judges  from  one  district,  and  send  them  to  another, 
where  they  have  not  practised.  This  he  considered  a  good  rule,  and 
he  wished  it  was  always  followed.  They  then  come  into  the  district 
where  they  have  no  friends  or  enemies,  no  loves  or  antipathies,  and  they 
are  precisely  in  a  situation  to  administer  justice  impartially  ;  and  that 
-very  impartiality  is  one  of  the  causes  why  a  new  judge  is  popular.  But 
there  is.  another  reason  for  their  popularity.  Attornies  pay  more  defer- 
ence and  respect  to  a  new  judge,  than  they  do  to  an  old  one.  They  do 
not  take  upon  themselves  to  talk  about  the  opinions  of  the  court 
so  much  with  a  new  judge,  as  they  do  with  one  whom  perhaps 
they  have  found  the  weak  side  of.  Therefore,  between  the  bench  and 
the  bar,  the  business  of  the  court  goes  on ;  trials,  which  have  been  accu- 
mulating for  a  long  time,  are  reached,  tried,  and  passed  upon,  and  the 
people  get  their  business  done,  and  it  is  all  owing  to  having  a  new  judge. 
The  people  see  this,  and,  consequently,  new  judges  become  popular  with 
them.  The  people  see  that  the  new  judge  attends  closely  to  business, 
and  that  the  court  meets  at  regular  periods,  sits  more  hours  than  the  old 
court  did,  and  that  business  is  despatched.  They  make  new  rules  for 
conducting  business,  and  let  the  attornies  know  what  they  have  to 
expect  if  they  do  not  conform  to  them,  and  do  not  take  every  oppor- 
tunity to  aid  in  despatching  the  business  they  have  in  "pharge.  There 
was  another  reason  why  new  judges  are  popular.  It  arises  from  con- 
trasting them  with  their  predecessors.  As  he  had  occasion  before  to 
remark — which,  by  the  bye,  is  a  borrowed  idea — all  we  know,  is  by  com- 
parison. By  comparing  the  new  judge  with  the  old  one,  the  people 
draw  the  conclusion  that  he  is  sifperior.  The  old  judge  may,  perhaps, 
have  been  superannuated  ;  he  may  have  been  laboring  under  some  bodily 
infirmity,  rendered  incompetent  by  intemperate  habits  ;  or  from  the  fact 
of  his  holding  a  life  office,  he  may  have  ))ecome  indolent  and  careless, 
and  his  only  want  was  to  get  the  two  ends  of  the  year  to  meet,  so  that 
he  could  get  his  salary,  and  then  all  would  be  well  with  him.  It  is,  there- 
fore, by  drawing  a  comparison  between  the  tardiness  and  delays  and 
failures,  of  the  old  court,  and  the  industry  and  activity  of  the  new,  that 
the  new  judges  become  popular. 

Again,  an  old  judge,  or  a  judge  who  has  been  long  in  one  place,  natu- 
rally gets  a  strong  feeling  in  favor  of  sroine  men,  and  as  strong  a  dislike  to 
others, — consequently,  it  may  happen,  when  a  man  is  brought  into  court 


ai  a  p^n^  to  a  rait*  the  judge,  witfaont  even  hearing  the  endence.  wiD 
make  up  hia  miod  that  auch  a  man  is  in  the  wrong,  beeauae  he  knew  him 
to  have  condacted  himaelf  improperly,  or  imagined  that  he  did,  on  aont 
other  occaaion. 

He  may  aay,  **  Oh,  I  know  that  man  to  be  a  rogue.  1  eaugfat  him  in 
rognery  aeveral  yeara  ago." 

It  18  well  known  that  thia  feeling  will  grow  with  men,  and  it  b 
difficult  to  root  it  out. 

But  we  have  been  told  by  the  gentleman  from  Allegheny,  that  if  we 
adopt  thia  ayatem  of  appointing  judges  for  short  periods,  that  we  wSIbe 
afflicted  with  the  tyranny  of  the  majority.  Now,  he  did  not  believe  any 
thins  like  this,  but,  even  admitting  it  to  be  so,  we  lose  a  little,  but  ho# 
much  do  we  fpdnf  Why,  we  gain  a  judge  fresh  from  the  ranks  of  tti 
people— a  judge  new  to  them-«one  they  will  be  pleaaed  with,  aa  they  an 
pleased  with  M  new  judges,  and  one  who  comea  into  office  with  a  deter- 
mination to  do  his  duty. 

But,  say  gentlemen,  a  judge,  when  hia  term  of  service  ia  about 
expiring,  will  look  to  powerful  parties  to  aid  him,  and  conaequently,  he 
will  favor  these  persons ;  that  he  will  make  unjust  decisions  for  the  pu^ 
pose  of  securing  his  seat.  Why,  the  judge  who  would  do  this,  must  be 
a  very  weak  man,  and  a  bad  politician. 

The  true  way  to  obtain  popularity,  is  to  do  justice.  The  true  way  to 
be  popular,  ia  to  do  strict  justice  between  man  and  man,  ao  that  the  most 
eritieal  obaervation  cannot  discover  a  fault  If  judgea  do  this,  there  wiD 
be  no  danger  but  they  will  be  continued. 

He  would  ask  of  gentlemen,  bow  many  of  our  present  judges  would 
be  turned  out,  if  this  amendment  was  adopted  ?  No  gentleman  could 
doubt  but  what  one-half  of  them,  or  more,  would  be  continued.  Some  of 
them  would  go  by  the  board,  as  they  ought  to ;  but  there  are  many  of 
them  valuable  men,  whom  any  governor  would  appoint. 

How  did  this  system  of  limited  tenure  operate  in  Ohio  ?  There  the 
legislature  appoint  the  judges  for  seven  years.  Some  year  and-a-half  ago 
he  travelled  through  a  good  portion  of  that  state,  and  he  made  particular 
inquiries  as  to  how  their  system  worked.  He  had  conversed  with  all 
parties  on  the  subject — with  members  of  the  legislature,  and  members  of 
the  bar,  and  all  of  those  he  met  with,  spoke  well  of  their  courts.  There 
were  some  complaints,  with  relation  to  their  justices  of  the  peace,  but  none, 
as  respected  their  courts ;  and  it  was  looked  upon  as  a  matter  of  course 
that  all  judges,  who  would  do  their  duty,  would  be  continued. 

All  this  talk  about  having  life  officers  for  the  sake  of  independence, 
and  electioneering  judges,  if  they  were  appointed  for  a  term  of  seven 
years,  was  a  mere  bug  bear.  He  had  no  idea  of  judges  being  poli- 
ticians. 

If  a  judge  is  a  wise  man,  he  will  say  farewell  to  politics,  so  soon  as 
he  is  appointed,  for  at  the  end  of  seven  years,  he  may  not  know  who 
will  be  in  power  to  appoint. 

Do  we  not  all  deprecate  political  clergymen  and  political  judges  T  Do 
we  not  all  abhor  politics  in  the  pulpit,  and  politics  on  the  bench  ?  Everj 
judge  will  consider  that  his  surest  plan  will  be  to  steer  clear  of  politics— » 
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be  faithful  and  vigilant  in  the  discharge  of  his  duty,  and  depend  on  the 
people  to  bear  him  out. 

But  it  has  been  said,  that  you  cannot  get  members  of  the  bar  to 
serve  as  judges,  if  it  is  only  to  be  for  a  limited  time.  He  did  not  believe 
that  this  would  be  the  case,  where  the  salary  was  adequate.  He  had 
heard  of  the  office  of  a  judge  going  a  begging  in  Indiana,  but  that  wag 
because  there  was  no  salary,  of  any  account,  attached  to  it.  He  did  not 
believe  that  any  office  would  go  unfilled  in  Pennsylvania,  where  there 
was  a  salary  attached  to  it.  VVe  all  know  there  are  men  engaged  in  the 
profession  of  the  law,  who,  when  they  become  somewhat  advanced  in 
y6ars,  want  to  get  rid  of  the  active  and  troublesome  business  in  which 
they  are  engaged,  and  such  men  are  always  willing  to  take  a  seat  upon 
the  bench. 

He  had  no  fear  but  that  the  legislature  would  provide  such  sala- 
ries as  would  always  induce  good  men  to  take  the  office,  so  that,  in 
that  respect,  he  did  not  think  there  was  any  thing  to  fear.  He  had  been 
in  favor  of  the  time  named  in  the  amendment  submitted  by  the  gentleman 
from  Luzerne,  that  is,  five  years  for  the  associate  judges,  seven  for  the 
president  judges  and  ten  for  the  supreme  court,  and  still  was  in  favor  of 
it ;  but  he  was  willing,  inasmuch  as  the  vote  of  the  committee  seemed  to 
indicate  that  there  was  a  majority  in  favor  of  a  longer  term,  to  compro- 
mise somewhat.  He  would  be  willing  to  go  for  a  term  of  eight  years 
for  the  president  judges  and  twelve  for  the  supreme  judges  ;  and  if  the 
amendment  now  pending  should  fail,  as  he  hoped  it  would,  if  a  majority 
of  the  committee  were  willing  to  come  to  term  of  five,  eight,  and  twelve 
years,  he  pledged  himself,  as  soon  as  the  amendment  should  be  rejected, 
to  offer  it  again,  precisely  as  it  now  stood,  excepting  making  the  termi 
coiiform  to  that  just  indicated.  He  would  immediately  ofler  it  in  the 
very  words  in  which  it  now  stood,  reducing  the  terms  to  eight  and  twelve 
years,  and  that  was  the  highest  he  would  be  willing  to  go.  Every  consid- 
eration appeared  to  him  to  dictate  that  these  officers  should  be  made 
responsible  at  short  periods — that  we  should  have  new  judges,  or  have 
the  old  one  burnished  up  and  ground  over,  and  a  new  edge  put  upon  them. 
He  had  no  notion  that  there  was  any  thing  dangerous  in  this,  or  any 
thing  which  was,  in  any  way,  to  have  evil  efi'ect;  but  he  was  willing  to 
run  the  risks  of  the  imaginary  evils  which  gentlemen  have  conjured  up, 
for  tfie  purpose  of  having  the  substantial  benefits  which  must  inevitably 
result  from  this  system. 

Mr.  Dickey  rose  to  correct  an  error  into  which  the  gentleman  from 
Susquehanna  had  fallen,  in  relation  to  the  efiect  of  adopting  the  amend- 
ment to  the  amendment.  He  could  not  believe  that  the  committee  would 
vote  dou'n  that  amendment  to  gratify  the  gentleman.  It  would  only  pro- 
long the  discussion  on  this  subject,  because  as  he  could  not  compromise, 
in  any  way,  in  case  this  should  be  negatived,  and  the  gentleman  from  Indi- 
ana oITers  liis  amendment,  he  would  feel  bound  to  move  to  amend  it  by 
substituting  tlie  term  pruprosed  in  this  amendment,  so  that  the  question 
before  the  committee  would  then  be  precisely  where  it  now  is.  If,  how- 
ever, this  amendment  is  adopted,  there  will  be  another  vote  to  be  taken 
between  the  amendment  and  the  section  of  the  constitution.  He  hoped, 
therefore,  that  all  those  who  were  opposed  to  an  annual  election  of  judges, 
and  who  had  voted  for  this  amendment,  would  adhere  to  it  and  vote  for  this 
time. 
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Mr.  Brown,  of  Philadelphia  county,  said  that  the  gentleman  from 
Beaver  had  twice  reiterated  this  charge,  Uiat  there  are  certain  persons  here 
in  favor  of  an  annual  election  of  judges.  Now,  no  gentleman  ever  urged 
such  a  thing  here.  It  is  a  creature  of  the  gentleman*s  own  fancy.  He 
agreed  that  all  who  were  in  favor  of  a  term  of  ten  and  fifteen  years, 
would  vote  for  this  amendment,  and  those  who  were  for  a  shorter 
term,  would  vote  against ;  but  the  last  vote  showed  that  all  those  who 
were  in  favor  of  life  offices,  had  voted  for  this  amendment.  He  now 
wished  to  repeat,  and  desired  to  be  distinctly  understood,  that  no  gentle- 
man here  had  ever  asked  for  the  annual  election  of  judges.  That  was  not 
the  question  brought  forward  by  the  reformers  here.  The  question  was 
a  tenure  of  seven  years  for  the  county  courts,  and  ten  years  for  the 
supreme  court.  Those  who  had  voted  for  the  amendment  which  had 
been  adopted,  all  voted  consistently, — because  they  voted  for  the  longest 
term  they  could  get.  Some  were  in  favor  of  these  named,  and  some 
were  in  favor  of  a  life  tenure, — but  they  preferred  fifteen  to  ten  years. 
He,  however,  called  upon  all  those  who  were  in  favor  of  a  shorter  term 
than  that  named  in  the  amendment,  to  vote  against  it,  and  vote  it  down, 
and  then  a  new  amendment  can  be  offered,  embracing  such  a  term  as  will 
be  satisfactory  to  all  reformers  here.  There  was  no  disposition  here  to 
get  any  other  than  such  tenure  as  will  be  sustained  by  the  friends  of 
reform.  He  might  be  in  favor  of  a  shorter  tenure  than  that  which  would 
meet  th&  views  of  a  majority  here,  but  he  was  willing  to  yield  up  his 
opinion,  and  take  that  time  which  would  suit  the  views  of  a  majority  of 
the  reformers.  He  was  willing  to  yield  up  his  opinions,  and  take  such 
time  as  would  suit  those  who  had  gone  for  a  reduction  of  executive  pat- 
ronage, the  extension  of  the  right  of  suffrage,  and  the  election  of  justices 
of  the  peace.  Those  were  the  men  whose  opinions  he  wonld  yield  lo, 
and  to  those  who  had  already  gone  for  the  tenure  for  good  behaviour. 
He  warned  tlie  reformers  now,  not  to  permit  the  conservatives  to  build 
up  a  structure,  as  t!iey  did  on  the  question  in  relation  to  the  riglit  of 
suffrage,  which  must  inevitably  fall,  and  drive  us  back  to  the  point  from 
which  we  started.  That  structure  fell,  and  the  friends  of  reform  after- 
wards built  up  one  which  tliey  sustained.  Tiiis  was  all  that  he  asked 
now,  that  the  roformers  might  have  tiie  opportunity  of  getting  before 
the  convention  such  an  amendment  as  tliey  could  all  unite  upon. 

Mr.  Woodward  desiied  to  sugj^est  the  expediency  of  a  compromise 
between  those  who  held  conllicting  opinions  on  this  subject.  Ho  had 
moved  an  amendment  to  the  report  of  the  committee  limiting  the  tenure 
of  the  judges  of  the  supreme  court  to  a  term  of  ten  years,  and  of  the 
president  judges,  to  a  term  of  seven  years. 

The  gentleman  from  Beaver,  (Mr.  Dickey)  had  moved  an  amendment 
to  that  amendment,  extending  the  term  of  the  supreme  judges  to  fifteen 
years,  and  that  of  the  president  judges,  to  ten  years  ;  and  a  majority  had 
sustained  the  proposition  of  the  gentleman  from  Beaver,  in  opposition  to 
that  which  he  (Mr.  W.)  had  offered.  Gentlemen  must  be  v/eli  satisfied 
that  there  are  some  who  voted  for  the  pioposilion  of  the  gentleman  from 
Beaver,  who  would  finally  vote  against  all  the  amendments  to  the  section. 
He  would  suggest  to  the  gentleman  from  Beaver  to  modify  his  amend- 
ment, so  as  to  make  the  terms  six  jears  for  the  inferior  judges,  eight 
years  for  the  president  judges,  and  ten  years  for  the  judges  of  the  supreme 
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courts.  This  would  probably  unite  a  majority  of  votes  in  favor  of  the 
change.  He  had  prepared  an  amendment,  in  case  the  present  should  be 
rejected ;  but  he  submitted  whether  it  would  not  be  better  to  ac- 
cept the  modification  prepared  by  the  gentleman  from  Favette,  (Mr. 
Fuller.) 

Mr.  BiDDLE,  of  Philadelphia,  inquired  when  the  gentleman  talked  of 
compromise,  on  what  principle  would  he  exclude  the  suggestion  of  any 
gentleman?  He  (Mr.  B.)  would  name  forty,  thirty-five,  and  thirty  years, 
as  the  most  proper  terms  of  office. 

Mr.  McDowell,  of  Bucks,  moved  that  the  committee  rise,  which 
motion  was  decided  in  the  negative, — ayes  46,  noes  47. 

Mr.  Woodward  said  he  was  not  disposed  to  shut  out  any  compromise, 
which  could  be  made  acceptable  to  the  majority.  But,  as  he  had  been 
told  that  his  proposition  was  out  of  order,  of  course,  the  whole  matter 
must  now  fall  to  the  ground. 

The  Chair  stated  that  the  gentleman  from  Beaver,  (Mr.  Dickey)  could 
not  now  withdraw  his  proposition,  which,  by  a  vole  of  the  committee, 
had  been  adopted  into  the  amendment. 

Mr.  Stevens,  of  Adams,  thought  it  would  be  better  to  let  the  matter 
stand  over  until  the  second  reading,  and  then  there  would  have  been  time 
given  for  a  comparison  of  opinions.  What  security  could  we  have  now, 
that  a  sufficient  number  of  votes  would  be  found  to  unite  on  any  particular 
term  of  years  ?  But  when  the  section  came  up  on  second  reading,  any 
gentleman  could  move  to  amend,  by  striking  out  the  present  number  of 
years,  and  inserting  ten,  eight  and  six  years.  Thus,  by  a  single  vote, 
the  question  might  be  decided.  It  would  not  be  a  proper  course,  at  this 
time,  to  open  the  discussion  again.  Supposing  that  even  this  matter  of 
compromise  were  to  be  agreed  on  here, — it  would  have  to  be  ratified 
elsewhere.  If  a  particular  term  should  be  carried  by  a  large  majority  of 
reformers — for  it  seemed  that  we  were  not  to  be  thought  of  but  as  reform- 
ers— no  body  was  represented  here  but  reformers — there  would  be  a  vote 
to  be  taken  elsewhere,  and  all  ought  to  be  made  satisfactory  to  the  people. 
He  would  rather  see  the  state  convulsed,  from  one  end  to  the  other,  than 
that  this  change  should  be  adopted, — and  he  would  exert  all  honorable 
means  to  defeat  it.  He  hoped  the  people  would  put  down  the  attempt. 
There  might  be  reformers  here  who  would  be  ready  to  pull  down  the 
whole  fabric  of  our  government ;  but  the  question  would  have  to  go  to 
the  people,  where  would  be  found  a  tribunal  somewhat  different  from 
this,  and  which  must  be  addressed  in  a  different  manner  from  this  tribu- 
nal. He  hoped  gentlemen  would  sustain  thf  amendment  of  the  gentle- 
man from  Beaver,  through  the  committee, — and  then,  at  the  second 
reading,  there  might  be  a  change,  if  any  were  thought  expedient  to  be 
made. 

Mr,  Brown,  of  Philadelphia  county,  said,  the  gentleman  from  Adams 
wished  this  matter  to  be  left  until  the  question  should  come  up  on  the 
second  reading.  But  who  would  then  vote  for  it  ?  The  conservatives 
would  not,  and  those  who  desired  shorter  terms  of  office  would  not. 
The  proper  time  to  settle  the  question  was  now.  He  would  be  glad  if 
the  learned  Judge,  (Hopkinson)  would  favor  the  committee  with  his 
views  on  the  subject  of  a  compromise.     He,  for  his  part,  was  willing  to 
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go  for  an  extension  of  the  term.  But  the  gentleman  from  Philadelphia. 
(Mr.  Biddle)  says  the  term  must  be  fixed  at  forty,  thirty-&ve  and  thirty 
years. 

M.  BiSDLB  said  he  had  only  spoken  for  himself.  He  had  merely  made 
the  suggealion. 

Mr.  Brown  resumed:  He  r.ertainly  should  be  against  any  compromise 
which  did  not  embrace  the  views  of  all.  It  rauai  be  for  the  people  to 
make  their  decision.  He  had  given  up  all  idea  of  getling  the  refoniu 
he  wished,  and  was  willing  lo  get  the  best  he  could.  He  only  now 
desired  that  ihe  friends  of  the  limited  tenure  would  sustain  the  principle 
before  the  people.  He  hoped  the  term  would  be  fixed  now,  without 
waiting  until  the  subject  should  come  up  on  the  second  reading. 

Mr.  Fuller,  of  Fayette,  wished  to  say  a  single  word  as  to  the  vote 
he  should  give.  He  had,  last  evening,  made  a  suggestion  aa  to  a  compro- 
mise, and  had  hoped  it  would  be  productive  of  some  effect.  But  it  was 
useless,  and  he  should  now  vole  against  the  amendment.  Ae  the  conser- 
vatives had  drawn  the  line  at  JiAeen,  ten  and  five  yeais,  he  was  willing, 
if  they  could  get  a  majority  of  ihe  votes,  that  it  should  be  so  ;  but  they 
would  not  have  his  vole.  On  the  second  reading,  he  would  move  an 
amendment. 

Mr.  Dickey,  of  Beaver,  said  he  loo  was  a  reformer,  as  well  as  ^e 
gentleman  from  Fayette, — but  not  quite  so  radical  in  his  views.  He 
■wanted  to  see  the  principle  of  a  limited  lenu re  carried  out.  Gentlemen 
knew  he  could  not  consent  to  any  compromise,  because  the  rote  of  the 
house  had  been  taken  on  his  proposition. 

Mr.  Fuller  knew  it  was  out  of  the  power  of  the  genllemaa  from 
Beaver  to  make  any  change  in  his  amendment, — and  he  had  no  refer- 
ence to  that  gentleman  in  his  remarks,  but  lo  the  course  of  the  com- 
mittee. 

Mr.  Dickey  expressed  his  hope  that  the  amendment  would  be  sus- 
tained. 

Mr.  Clarke,  of  Indiana,  hoped  the  matter  would  not  be  left,  as  the 
gentleman  from  Adams  (Mr.  Stevens)  had  suggested,  lo  be  settled  on 
second  reading.  It  had  better  be  done  now.  He  hoped  the  vote  non 
would  put  the  question  in  a  position  in  which  it  might  be  reached.  1/ 
this  amendment  shonld  not  prevail,  he  pledged  himself  to  ofier  the  sajne 
amendment  as  the  minority  had  reported,  so  as  to  have  a  solemn  decision 
upon  it.  He  wanted  to  get  a  separate  vole  on  each  question.  As  it 
now  stood,  we  had  to  do  like  the  boa  conslciclor,  take  the  horns  and 
hoofs  and  all,  and  swallow  it  all  logelher.  He  hoped  the  committee 
■WOUI4  negative  this  prnposilion  in  its  present  form,  and  he  would 
then  ofl'er  it  in  the  shape  in  which  he  desired  to  see  it. 

Mr.  Sterigerb,  of  Montgomery,  moved  tliat  the  commiuce  rise,  but 
the  motion  was  rejected. 

The  question  was  then  taken  on  the  amendment  as  amended,  and  was 
decided  in  the  affirmative.     Ayes  (i3 — nays  39,  as  follows,  viz: 

Yeis— Messrs.  Agnew,  BsWwin,  Barclay,  Burrnlolliir,  Bamilz,  SiM'.e,  Carey,  Chuu- 
bcra,  Choniilpr,  of  PtiilBdclpliia,  Chnuncpy,  Ctapp,  Ciarke.  of  Boaver,  Clult,  «( 
Dauphin,  Clcaringer,  Ctine,  Coatra,  Cochran.  Cope,  Cm,  Craig-,  Crom,  Cuoi^tkt- 
gham,  Denny,   Dickey,  Dickenou,  Dillingei,  Dunlop,  Forward,  Hairis,  Havi^  Hendto- 
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son,  of  Allegheny,  Heister,  Hopkinson,  Jenks,  Kerr,  Konigmacher,  Long,  Lyons,  Mao- 
lay,  McCall,  M'Dowell,  M'Sherry,  Meredith,  Merkel,  Montgomery,  Pollock,  Porter, 
of  Lancaster,  Reigart,  Royer,  Russell,  Saeger,  Scott,  Serrill,  Sill,  Stevens,  Sturde- 
vant,  Thomas,  Todd,  Weidman,  Woodward,  Young,  Sergeant,  President — 62. 

Nats — Messrs.  Ayres,  Banks,  Bedford,  Bigelow,  Broten,  of  Northampton,  Brown, 
of  Philadelphia,  Clarke,  of  Indiana,  Grain,  Crawford,  Cummin,  Curll,  Darrah, 
Earle,  Fleming,  Foulkrod,  Fry,  Fuller,  Gearhart,  Gilmore,  Grenell,  Hastings,  Hay- 
hurst,  Helffenstein,  Houpt,  Hyde,  Ingersoll,  Keimedy,  Krebs,  Magee,  Mann,  Mar- 
tin, Miller,  Nevin,  Overfield,  Purviance,  Reed,  Rogers,  Scheetz,  Sellers,  Seltzer,  Shel- 
lito,  Smith,  Smyth,  Sterigere,  t  tickel,  Taggart,  Weaver.  White — 49. 

Mr.  Mann,  of  Montgomery,  moved  that, the  committee  rise,  which 
was  decided  in  the  affirmative.     Nays  57.     Yeas  were  not  counted. 

The  committee  accordingly  rose,  and  reported  progress  ;  and, 

The  Convention  adjourned. 

VOL.  IV.         2k 
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TO    FOURTH    VOLUME 


APPENDIX.  * 


Mr.  Inosrsoll  said,  his  intention  was  to  listen  to  the  instruction  he 
expected  to  derive  from  the  discussion  of  this  most  important  subject,  and 
take  no  active  part  till  he  got  from  others  their  better  digested  views ;  but* 
the  unexpected  turn  given  to  it,  by  the  vote  of  yesterday,  placed  him,  and 
probably  many  others,  in  a  false  position,  and  precipitated  him  upon  the 
debate  before  he  was,  by  any  means,  prepared  to  do  it  justice.  Yet,  he 
would  attempt  an  argument,  addressed  altogether  to  the  reason  and  candor 
of  the  committee,  studiously  avoiding  personality  and  all  excitement.  If 
he  were  even  able  to  be  eloquent,  he  would  not  on  this  occasion,  and  he 
must  take  the  liberty  to  say,  that  the  name  of  Washington,  to  overawe 
us,  was  as  much  out  of  place,  as  introduced  by  the  venerable  and  learned 
chairman  of  the  judiciary  committee,  as  it  would  be  in  a  charge  to  a  jury 
or  other  judgment  of  a  court.  Let  us  reason  together,  as  if  we  were  not 
in  formal  session,  but  sitting  under  the  mild  moderation  of  the  gentleman 
in  the  chair,  (Mr.  M'Sherry)  we  were  considering  this  all  important 
topic,  in  free  and  unreserved  conversation.  £  shall  be  thankful  to  any 
gentleman  for  all  inquiries  made  of  me,  as  I  proceed,  and,  instead  of  com- 
plaining of  intemiption,  will  rejoice  in  opportunities  of  endeavoring  to 
make  myself  perfectly  understood.  I  do  believe  that  the  convention  is 
open,  as  I  profess  to  be,  to  that  conviction  which  may  result  from  a  frank 
interchange  of  opinions,  and  there  are,  probably,  many  members  attached, 
as  I  am,  to  some  cardinal  principle,  but  undetermined  as  to  its  mode  of 
application,  and  ready  to  unite  upon  whatever  free  discussion  may  ascer- 
tain to  be  the  best  issue. 

I  feel  all  the  disadvantages  under  which  I  address,  even  a  forbearing 
argument  to  the  committee,  on  this  peculiar  occasion.  Scarce  an  unwor- 
thy motive  can  be  imagined,  that  has  not  already  been  suggested,  as 
impelling  those  who  plead  for  reform.  On  the  other  hand,  it  is  impossi- 
ble to  speak  any  thing  like  the  whole  truth  in  its  advocacy.  In  the  first 
place,  the  utterer  of  offensive,  however  honest  turth,  might  be  indicted, 
convicted  and  punished,  as  guilty  of  defamation.  And,  even  if  that  should 
not  be  so,  still  he  must  make  enemies  of  the  most  dangerous  kind,  for 
the  learned  Judge,  the  chairman  of  the  committee,  (Mr.  Hopkinson)  has 
told  us,  that  there  is  no  man  who  does  not,  some  time  or  other,  fall  within 
the  power  of  the  judiciary.  Judges,  he  says,  aie  quite  as  liable  ae 
other  men  to  unworthy  passions  and  influences,  and  I  must  confess, 
that  I  do  not  feel  while  discussing  them,  the  natural  and  proper  freedom 
of  debate,  in  the  efiert  to  expose  a  system  by  views  unavoidably  per- 
sonal. 

I  agree  with  that  respectable  gentleman,  in  all  he  says  of  the  impor- 
«  —      ■  ■  ■     ■  ■-— 

*  See  note  in  pag*  413. 
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tance  of  the  subject,  which  it  is  impossible  to  overrate.  The  judi* 
ciary  is  our  Providence  of  this  world.  All  other  political  elements  are 
bat  elements  ;  but  this  is,  so  to  speak,  the  representation  of  Diyinitt 
on  earth. 

I  concede  also,  that  judicial  independence  is  indispensible  to  good  gov- 
ernment ;  but,  I  deny,  that,  in  order  to  be  independent,  judges  must  be 
irresponsible,  or  beyond  the  reach  of  whatever  is  the  sovereignty  of  the 
state. 

The  view  of  the  learned  chairman  was  first  historical,  and  then  arga- 
mentativc ;  and.  I  will  follow  his  method.  First,  with  some  notice  of 
antiquity  -,  secondly  of  England,  and  thirdly  of  our  own  country. 

First— No  such  tenure  as  that  during  good  behaviour  was  ever  known, 
until  after  the  English  revolution  of  1688.  I^t  us,  therefore,  in  the  first 
place,  do  all  ancient  and  modem  nations,  except  England,  the  justice  to 
recollect  that  all  those  wise  and  established  systems  of  administering  law 
which  have  obtained  among  them,  together  with  their  celebrated  codes, 
come  down  to  us  without  the  tenure  of  judicial  office  which  our  constitu- 
tion piescribes.  And,  while  I  freely  acknowledge,  that  English  justice 
protects  personal  liberty,  much  better  than  that  of  other  nations  ;  yet,  as 
to  property,  it  is  at  least  questionable,  whether  it  is  not  as  well  provided 
for  by  the  administration  of  it  in  Italy,  and  Germany  and  France  and  Spain. 
We  have  been  reminded  to  discredit  responsible  tenures,  of  many  instan- 
ces of  arbitrary  judicial  proceedings  in  English  state  trials,  before  the 
revolution  of  1688,  which  there  is  no  need  of  controverting.  But  this 
committee  will  not  forget,  that  the  great  foundations  of  our  laws  of  pro- 
perty, those  noblest  monuments  of  English  jurisprudence  were  laid  by 
Coke,  Hale,  and  other  judges,  whose  judicial  office  was  mere  tenancy 
at  will,  under  arbitrary  and  capricious  raonarchs.  The  gentleman  from 
Union,  (Mr.  Merrill)  said  something  disparaging  of  the  French  law, 
till,  by  cliarter,  the  judges  were  rendered  removable.  But,  1  call  his 
attention  to  the  fact,  that  the  most  splendid  accomplishment  of  Napoleon's 
reign,  which  will  outlive  the  renown  of  all  his  victories,  was  the  code  of 
laws  called  by  his  name,  framed  by  judges  and  lawyers  dependent  on  his 
will. 

Secondly — Leaving  antiquity  and  continental  Europe  for  England,  let 
us  come  at  once  to  the  act  of  1701,  which  for  the  first  time,  conferred 
upon  judges,  the  tenuie  of  good  behaviour;  a  vast  improvement  in  their 
situation,  and  that  of  all  those  who  look  for  impartial  justice.  But,  after 
all  the  eulo<Ty  bestowed  on  this  amelioration,  it  was  nothing  more  than  a 
transfer  of  judicial  dependence,  or  responsibility,  from  the  crown  to  the 
parliament,  which,  in  Enjrland,  represents  the  sovereignty  of  the  people. 
In  like  manner,  the  French  charter  contains  nothing  more  than  a  similar 
improvement ;  a  great  one,  to  be  sure,  because  it  substitutes  the  nation  for 
a  monarch,  as  the  power  controlling  the  judiciary.  Since  the  British  revo- 
lution, the  constant  tendency  of  mankind  has  been  to  greater  freedom  ; 
to  take  from  the  sovereignty  of  one,  and  confirm  that  of  the  community  ; 
until,  both  in  England  and  France,  by  reforms  and  revolutions,  greater 
liberty,  in  some  respects,  has  been  established,  than  many  Americans 
think  compatible  with  even  our  free  government.  Voltaire,  speaking  of 
queen  Ehzabeth,  says,  she  loved  her  people,  and  then  asks,  with  a  sneer, 
who  loves  the  people  ?  But,  whether  loved  or  feared,  the  people  of  many 
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nations  have  now  become  their  acknowledged  sovereigns.  We  have  been 
warned  against  their  mastery,  by  historical  illustrations  of  its  arbitrary 
excesses  drawn  from  Grecian,  from  Roman,  and  from  English  history. 
The  delegate  from  Union  even  reminded  us,  that  when  the  author  of  our 
rehgion  was  accused  before  Pilate,  who  was  disposed  to  enlarge  him,  and 
told  the  people,  he  found  no  fault  in  him,  that,  by  their  clamorous  threats 
the  judge  was  compelled  to  sacrifice  the  Saviour  of  the  world.  That 
gentleman  must  recollect,  however,  that  Pilot,  rf  a  judge,  acted  from  no 
fear  of  popular  violence,  but  intimidated  by  the  threats  that  he  would  be 
denounced  to  Caesar.  It  was  from  fear  of  Caesar  that  he  yielded,  and 
not  the  populace,  whom  he  dispised. 

George  the  Third  propitiated  the  people,  by  the  act  of  17G2 ;  a  trans- 
action, which,  as  explained  in  SmoUet's  History  of  England,  vol.  10,  p. 
150,  appears,  to  have  been  a  mere  matter  of  salary,  and  even  that  allow- 
ance postponed  till  after  that  king's  death,  which  did  not  take  place,  if  I 
aim  not  mistaken,  until  1820.     It  seems,  that,  till  that  time,  the  English 
judges  were  paid  like  other  persons  of  the  king's  household,  and  all  that 
was  accomplished  for  their  independence  by  the  acts  of  1701,  and  1762, 
although  certainly  increasing  it,  left  them  still  liable  to  removal,  when- 
ever the  parliament  addressed  the   king  requesting  it.     The  learned  and 
venerable  judge,  has  repeatedly   and  earnestly  told  the  committee,  that 
among  the  best  evidences  we  can  have  of  what  is  right  on  this  question, 
are  the  opinions  of  learned  men.     I  shall,  therefore,  ask  his   attention, 
aud  that  of  the  committee,  while  I  read  from  Boswell's  Life  of  Johnson,  p. 
175,  of  2d  vol.,  what  that  learned  philologist  has  made  known  as  his 
opinion  ;  and  I  cannot  refain  from  introducing  it,  with  the  lemaik,  that 
Judge  Hopkinson,  or  any  other  judge,  by  inflexible  rule  of  law,  would 
reject  even  the  oath  to  a  simple  fact,  of  any   witness,  however  unexcep- 
tionable as  a  man,  proposing  to  give  testimony,  much  less,  pronounce 
opinions,  in  any  matter  in  which  he  had  the  slightest   interest.     The 
opinion  of  Dr.  Johnson,  therefore,  as  perfectly  disinterested,  as  he  was 
undoubtedly  well  informed^  is  entitled,   according  to  the  philosophy  of 
this  legal  rule,  to  much  greater  weight,  than  that  of  any  judge,  on  this 
question. 

**  On  Friday,  April  14,  being  Good  Friday,  I  repaired  to  him  in  the 
morning,  according  to  my  usual  custom  on  that  day,  and  breakfasted  with 
him.  I  observed,  that  he  fasted  so  very  strictly,  that  he  did  not,  even 
taste  bread,  and  took  no  milk  with  his  tea  :  I  suppose,  because  it  is  a  kind 
of  animal  food." 

So,  added  Mr.  Ingersoll,  this  wise  man  was  prepared,  and  predispo- 
sed for  the  best  judgment. 

"  He  entered  upon  the  state  of  the  nation,  and  thus  discoursed :  **  Sir, 
the  great  misfortune  now  is,  that  government  has  too  little  power.  All 
that  it  has  to  bestow,  must,  of  necessity,  be  given  to  support  itself.  Our 
several  ministers,  in  this  reign,  have  out  bid  each  other,  in  concessions 
to  the  people.  Lord  Bute,  though  a  very  honorable  man — a  man,  who 
meant  well — a  man,  who  had  hie  blood  full  of  prerogative — was  a  theo- 
retical stateman — a  book  minister — and  thought  this  country  could  be 
governed  by  the  influence  of  the  crown  alone.  Then,  sir,  he  gave  up  a 
great  deal.  He  advised  the  king  to  agree,  that  the  judges  should  hold 
their  places  for  life,  instead  of  losing  them,  at  the  accession  of  a  new 
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king.  Lord  Bute,  I  suppose,  iliought  to  make  the  king  popular,  by  this 
concession  ;  but  the  people  never  minded  it ;  and  it  was  a  most  inipolitie 
measure.  There  is  no  reason,  why  a  judge  should  hold  his  office  ior  life, 
more  than  any  other  person  in  public  trust.  A  judge  may  become  cor- 
rupt, and  yet,  there  may  not  be  legal  evidence  against  him.  A  judge  may 
become  fro  ward  from  age.  A  judge  may  grow  unfit  for  bis  office,  in 
many  ways.  It  was  desirable,  that  there  should  be  a  possibility  of  bdng 
delivered  from  him,  by  anew  king.  That  is  now  gone,  by  an  act  ^ 
parliament,  ex-gratia  of  the  crown." 

If  I  do  not  misunderstand  the  English  system,  it  is,  in  every  respect, 
an  improper  standard  for  ours.  Notwithstanding  the  acts  of  1701  and 
1762,  and,  abstenious  as  the  crown  is,  from  interfering  in  private  contro- 
versies, its  influence  with  the  judicial y,  is  still,  all-powerful  in  state  pro- 
secutions. When  I  was  in  England,  Col.  Despard,  and  his  associates, 
were  condemned  and  executed  for  treason,  upon  proof,  so  slight,  that 
upon  expressing  my  surprise,  to  our  minister,  Mr.  Kufas  King,  at  what 
I  considered  the  injustice  of  the  result,  he  told  me,  that  I  mast  have  a 
very  imperfect  idea  of  the  power  of  the  crown,  if  I  supposed  it  Cddd  not 
procure,  by  judicial  instrumentality,  a  conviction  in  such  a  case.  About 
the  same  time,  Peltier  was  prosecuted  for  a  libel,  on  the  first  consul  of 
France,  on  which  occasion  again  the  subserviency  of  the  judiciary  to  the 
ministry,  was  abundantly  apparent.  Thus,  controlled  by  the  crown, 
English  judges,  are  still  more  completely  controlled  by  parliament.  Their 
official  tenure,  is  really,  that  of  good  behaviour.  .  The  moment  a  judge 
becomes  superannuated,  or  disabled,  by  any  incapacity,  for  the  perform- 
ance of  much  severer  duties,  though  better  paid,  than  ours,  he  is  got  rid  of. 
He  is  pensioned  ofl' ;  which  relief,  is  altogether  unknown,  and  probably 
will  be,  in  our  system.  The  ministerial  influence  over  the  judiciary,  is, 
also,  very  great  here,  and,  I  have  understood,  that  no  one  is  selected  for 
a  judge,  without  taking  caie,  that  he  is  of  the  light  party  politics.  When 
it  is  recollected,  moreover,  that  English  judges  do  dot  exercise  that  politi- 
cal jurisdiction,  which  is  considered  a  principal  function  of  ours,  th^  the 
house  of  lords,  by  appelate  cognizance,  superintend  all  the  jadgmenti 
of  the  courts  within  the  kingdom,  and  the  king  in  council,  as  I  believe, 
all  those  of  the  foreign  provinces,  it  is  plain,  that  the  English  system 
differs  totally  from  our,  both  as  to  the  tenure  and  jurisdiction.  There  the 
judiciary,  influenced  by  the  executive,  is  strictly  responsible  to  the  legis- 
lature, and  the  kind  of  independence,  atteippted  by  ourconstitution,  wmeh 
was  an  experiment,  altogether  untried,  is  unknown  in  England,  or  any 
other  country,  as  it  has  proved,  on  trial,  in  ours,  a  vicious  system,  snd 
a  failure. 

Thirdly — I  come  now  to  America,  and  will  examine,  first,  onrcdo- 
nial,  and  .secondly,  our  independent  judiciary  in  Pennsylvania;  thirdly, 
with  some  notice  of  that  of  the  United  States,  which  has  been  pressed 
into  the  argument,  us  vindicating  in  principle,  that  of  Pennsylvania. 

Judge  Hopkinson^s  mistake  in  supposing,  if  he  did,  that  there  ever  was 
a  judiciary  in  the  colony  of  Pennsylvai^ia,  commissioned  daring  flood 
behaviour,  was  shown  in  the  excellent  speech  of  the  gentleman  Irom 
Union,  (Mr.  Merrill)  which  displayed  researches,  and  developed  faets 
upon  this  interesting  inquiry,  as  honorable  to  that  gentleman  aft  the  can- 
dor with  which  he  treated  the  subject,  and  may  be  deemed  among  the 


APPENDIX.  553 

important  advantages  which  this  convention  should  confer  on  the  commu- 
nity. It  is  quite  clear  that  no  such  tenure  ever  obtained  in  Pennsylvania, 
till  the  present  constitution.  In  page  24,  of  Shunk's  collection,  there  is 
a  note  which  might  lead  to  a  different  conclusion.  But,  besides  the  refu- 
tation for  which  we  are  indebted  to  the  gentleman  from  Luzerne,  (Mr. 
Woodward)  a  passage  or  two,  which  I  will  read  from  the  1st  volume  of 
Proud's  History  p.  305,  6,  8,  prove  beyond  doubt,  that  Peun,  while  he 
lived,  never  suffered  any  such  judicial  authority,  but  maintained  his  own, 
in  the  most  absolute  manner.  That  it  was  the  constant  anxiety  and  endea- 
vor of  the  people  of  this  state,  to  enjoy  the  advantages  of  an  unshackled 
judiciary,  is  conceded.  But  their  solicitude  was,  forjudges,  like  those  of 
the  mother  country,  independent  of  all  influence  or  control,  except  that 
of  the  people  themselves.  They  wanted  judges  responsible  to  them, 
and  not  dependant  on  those  in  Europe,  over  whom  they  had  no  power, 
and  with  whom  they  had  little  sympathy.  In  1684,  it  has  been  shown 
by  the  gentleman  from  Union,  that  the  judges  were  appointed  for  two 
years,  and  so  continued  until  1700,  when  the  dispute  occured  between 
the  deputy  governor  and  the  assembly,  which  has  been  read  from  the  curi- 
ous manuscript  obtained  by  that  gentleman,  out  of  the  archives  of  the 
state.  The  colonial  act  of  1727,  for  which  we  are  indebted  to  him,  pro- 
vides for  nothing  but  the  jurisdiction  of  the  courts,  without  reference  to 
the  judicial  tenure.  In  1743,  when  the  governor  removed  all  the  judges 
of  Lancaster  county,  it  is  certain  they  could  not  have  held  their  commis- 
sions during  good  behaviour.  The  document  produced  from  the  second 
volume  of  Franklin's  works,  in  the  year  1756,  which  seems  to  indicate 
his  attachment  to  that  tenure,  implies  no  more  than  his  solicitude,  which, 
I  have  no  doubt,  was  common  to  all  the  inhabitants  of  the  province,  that 
their  judges  should  hold  office,  as  the  English  judges  did,  independent  of 
all  control,  but  that  of  the  people.  And  the  act,  of  1759,  the  manuscript 
copy,  of  which  we  owe  again  to  Mr,  Merrill's  laudable  industry,  puts 
this  matter  beyond  all  question,  by  rendering  the  judges  removable  on 
address  of  a  majority  of  the  two  houses  of  the  legislature  to  the  gov- 
ernor. The  difference  between  that  system  of  immediate  responsibility, 
and  the  irresponsibility  of  the  present  constitution,  is  exactly  what  is 
now  in  controversy  in  this  convention.  Let  us  go  back  to  the  provisions 
of  that  colonial  act,  giving  the  people  complete  control  over  a  judiciary, 
commissioned  during  really  good  behaviour,  and  I  see  no  great  objection 
to  the  system.  If  gentlemen  are  disposed  to  compromise  for  some  such 
principle  as  that,  they  may  not  find  me  very  tenacious  of  any  other. 
The  petition  of  the  United  Colonies  to  the  king,  in  1774,  to  be  found 
in  the  Annual  Register,  p.  203,  and  the  remonstrance  of  the  Americans 
in  London,  p.  230,  cited  by  Judge  Hopkinson,  are  of  the  same  character, 
and  do  not,  I  submit,  prove  what  he  produced  them  for.  They  are  colo- 
nial complaints  of  metropolitan  tyranny.  Their  whole  strain  is,  that 
instead  of  leaving  American  judges  responsible  to  the  American  people, 
they  were  rendered  independent  of  them,  by  either  royal  or  parliamentary 
abuse  of  government.  The  only  complaint  always  was,  that  popular  con- 
trol was  taken  away  by  royal  usurpation.  There  is  no  question  of  tenure 
in  these  complaints,  from  first  to  last.  They  had  no  reference  to  that 
subject.  I>oubtless  the  American  colonists  desired  that  their  judges 
should  be  appointed  during  good  behaviour,  as  English  judges  were  ;  but 
they  had  no  idea  of  a  tenure  beyond  the  power  of  the  ordinary  action  of 
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popular  sovereignty,  represented  in  a  legislature.  That  the  DeclaraUon 
of  Independence  should  be  quoted  for  the  constitutional  'tenure,  infers  a 
dearth  of  authority  for  it,  since  it  is  well  known,  that  the  author  of  that 
declaration,  is  the  apostle  of  the  opposite  doctrines,  and  cond/emns  the  life 
tenure  in  the  following  strong  terms,  which  I  read  from  one  of  the  letters 
published  by  his  family,  since  his  death : 

**  Let  the  future  appointment  of  judges  be  for  four  or  six  years,  and 
renewable  by  the  president  and  senate.  This  will  bring  their  conduct, 
at  regular  periods,  under  revision  and  probation,  and  may  keep  them  in 
equipoise  between  the  general  and  special  governments.  We  have  erred 
in  this  point  by  copying  England,  where  certainly  it  is  a  good  thing  to 
have  the  judges  independent  of  the  king.  But  we  have  omitted  to  copy 
their  caution  also,  which  makes  a  judge  removeable  on  the  address  of 
both  legislative  houses.  That  there  should  be  public  functionaries  inde- 
pendent of  the  nation,  whatever  may  be  their  demerit,  is  a  solecism  in  a 
republic,  of  the  first  order  of  absurdity  and  inconsistency." 

This  retrospect  brings  us  to  the  constitution  of  1776,  by  which  the 
longest  judicial  tenure  was  seven  years.  Having,  on  a  former  occasion, 
spoken  somewhat  at  large  of  the  judicial  features  of  that  constitntion,  I 
shall  not  dwell  upon  them  now.  And  I  yield,  without  resenrie,  what 
was  labored  by  the  honorable  chairman  of  the  judiciary  comthittee,  that 
a  large  majority  of  the  framers  of  the  present  constitution,  as  well  as  of 
those  who  framed  the  constitution  of  the  Union,  partook  of  the  senti- 
ments so  well  maintained  in  the  Federalist,  No.  78i  to  which  that  gentle- 
man refers,  that  a  tenure  of  good  behaviour,  according  to  the  American 
experiment,  was  the  best.  On  the  other  hand,  I  earnestly  insist,  that  it 
was  an  untried  experiment,  of  which  mankind,  under  any  form  of  g07- 
ernment,  had  no  former  experience ;  and,  upon  that  postulate,  I  proceed 
to  show  that  the  experiment  has  signally  failed,  and  that  we  must  go 
back  again  to  soniething  more  like  the  British  constitution,  and  more 
consistent  with  the  acknowleged  sovereignty  of  the  people.  We  are  in 
the  midst  of  a  revolution.  Certainly  we  are.  It  is  the  element  of  oar 
political  existence,  a  revolution  which  I  trust  never  will,  end,  yet  be 
always  bloodless,  a  peaceable  contest  with  antiquated  establishments, 
and  considerate  trial  of  new  ones,  popular,  economical,  fiscal,  jurispm- 
dential,  legislative,  executive  and  judicial.  I  wish  that  James  Wilson 
and  Thomas  M'Kean,  two  of  the  first  and  most  distinguished  signers  of 
the  present  constitution,  had  voices  in  this  assembly.  For  I  feel  etn&* 
dent  that  they  would  be  among  the  foremost  to  declare  the  failure  of  their 
judicial  experiment,  and  to  second  that  reformation  of  it  which  n  to 
reinstate  the  rights  of  the  mass  to  control  all  departments  of  gorem- 
ment. 

Distilled  to  a  result,  what  are  all  the  objections  of  Messirs.  HopkuuMm 
and  Merrill,  but  apprehensions  of  the  people,  whom  they  fear  to  trust 
with  perfect  self-government  ?  Montesqueiu  is  cited  to  warn  us  of  the 
dangers  of  extreme  democracy ;  Marius,  Cromwell  and  Napoleon  are 
paraded  as  the  gorgons  of  a  demagogue  licentiousness.  Even  when  Ae 
constitutional  right  of  petition  is  appealed  to,  by  the  memorial  from  Fay- 
ette, couched  in  respectful  terms,  and  praying  for  none  but  tenlperalet 
and  I  should  say  judicious  reforms,  we  are  told  to  deprecate  town  meet- 
ing authority,  tavern  instructions,  and  idle  resolutions,  signed  by 
\now  not  whom,  written  no  one  can  tell  where. 
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Like  the  general  of  an  army,  some  unprincipled  leader  gives  the 
watchword,  and  immediately  his  followers  decry  the  best  members  of  a 
commonwealth  as  aristocrats  in  one  country  or  federalists  in  another. 
Lord  George  Gordon,  at  the  head  of  a  mob,  is  made  to  cry  no  popery^ 
and  rush  upon  destruction  on  the  one  hand,  while  disappointed  suitets, 
impertinent  lawyers,  and  noisy  partisans,  on  the  other,  are  clamoring^ 
against  the  administration  of  justice.  All  this  is  nothing  more  than  an 
apprehension  we  do  not  feel,  and  a  want  of  confidence  we  disown.  It 
can  hardly  be  called  argument.  It  is  indeed  warning,  perhaps  wise 
warning ;  but  it  is  advice  we  cannot  take,  because  we  have  no  faith  in 
it.  We  trust  the  people.  We  believe  in  self-government.  Thus  far 
the  experiment  has  never  disappointed  us. 

On  the  contrary,  the  farther  it  has  been  carried,  the  better  it  has 
worked ;  and  avoiding  all  rash,  wild,  and  visionary  undertakings,  we 
cannot  now  be  deterred,  as  experience  teaches,  to  carry  out,  still  farther, 
the  great  principle  of  popular  sovereignty.  We  have  seen,  within  the 
last  few  days,  that  in  matters  of  conscience,  and  of  honor,  (brought  under 
consideration  by  the  provision  against  duelling)  there  are  sentiments,  and 
those  perhaps  among  the  strongest  in  human  nature  which  cannot  be 
argued  down,  or  hardly  reasoned  with  at  all.  Love  and  politics  belong 
to  this  catagory.  All  that  we  can  do,  therefore,  is  to  agree  to  differ  with 
the  venerable  chairman  of  the  judiciary  committee,  (Mr.  Hopkinson) 
because  our  faith  is  totally  different  from  his.  We  confide,  without  fear. 
He  mistrusts,  without  confidence.  We  are  for  reforming  back  the  judi- 
cial tenure  to  something  like  the  English  exemplar,  and  that  of  our 
colonial  forefathers,  satisfied  that  the  first  experiment  of  a  less  popular 
tenure  has  entirely  failed,  and  that  we  must  try  another.  I  agree  that 
we  must  demonstrate  its  failure,  that  we  must  show  how  the  system  may 
be  improved  by  renovation,  and  that  we  do  nothing  unless  we  act  with 
the  will  of  the  people.  For  my  part,  I  religiously  believe,  that  the  voice 
of  the  people  is  a  divine  voice,  which,  once  fairly  ascertained,  is  unques- 
tionable, not  only  in  its  power,  but  its  good  sense  and  good  feeling.  I 
only  trust,  therefore,  because  I  have  implicit  confidence. 

I  think  it  stands  to  leason,  and  is  an  ordinance  of  the  Creator,  that  a 
mass  of  men  must  be  more  rational  and  less  selfish,  than  any  one  man; 
that  they  are  less  liable  to  bad  passions,  than  any  individual,  and  better 
endowed  with  instincts  of  salutary  regulation  and  self  preservation.  A 
community  must  be,  a  higher  oracle  of  wisdom  than  any  individual,  even 
though  that  individual,  come  to  be  canonized  for  his  virtues,  as  the  father 
of  a  country,  like  Washington  himself.  And  so  do  my  respected  friends, 
the  members  from  Philadelphia,  Union,  and  Chester,  (Messrs,  Hopkin- 
son, Men  ill,  and  Bell)  in  all  matters  of  law,  for  it  is  only  when  they 
come  to  politics,  that  they  gainsay  popular  sovereignty.  The  common 
law,  to  which  they  are  all  so  much  attached,  is  nothing  but  the  cornmon 
sense  of  the  common  people,  whose  canons  and  very  rudiments  every 
lawyer  is  obliged,  by  his  professional  religion,  lo  prefer,  to  whatever  may 
be  said  to  the  contrary,  by  the  wisest  man  that  can  be  appealed  to.  All 
goverment  is  but  relative  good.  Much  of  it  is  positive  evil.  Wisdom  is 
often  mere  foolishness  :  and,  among  the  little  we  know,  with  any  cer- 
tainty, if  there  be  one  thing  which,  above  all  others,  we  may  be  assured 
of,  from  the  lessons  of  christanity,  of  the  art  of  printing,  and  of  America^ 
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it  18  that  too  miicli  goi'ernmem  is  an  evil,  and  too  much  a  elf-go  vera  mmi 
little  to  be  feared. 

The  learned  and  lenerable  meiiiher  from  Philadelphia,  wilh  many 
others,  whose  superiority  I  unfeignedly  confess,  deny  or  doubt  this  doc- 
trine, and  I  cannot  say  they  may  not  prove  to  be  right  at  iaet.  He  says 
that  man  must  be  a  slave,  who  in  his  Tepresentative  capacity.  aaSers 
others  to  think  for  him;  nad  to  him  political  pledges  are,  aa  he  s'^y:. 
inconceivable. 

Yet,  said  Mr.  I.,  the  20lh  section  of  the  1st  article  of  the  constitution 
of  Michigan,  one  of  the  last  and  best  that  has  been  framed,  consecrate? 
what  is  to  be  found  in  equally  esplicit  terms,  in  many  of  the  constitu- 
tions of  New  Engiand,  the  right  of  popular  inslmction,  which  that  gen- 
tleman denies  to  be  a  right  at  all.  When,  therefore,  he  warns  ua  noi  to 
be  wiser  than  Arialotle,  Cicero,  Bacon  and  Locke,  we  differ  upon  a 
dividing  principle,  for  I  insist  that  my  friends,  the  three  youngest  mem- 
bers of  this  body,  (Messrs,  Purviance,  DuUer  and  Rogers,)  are  belter 
informed  politicians,  ihore  practically  conversant  with  the  principles  of 
free  government,  than  any  of  those  celebrated  personages. 

In  short,  we  reformers  go  by  the  mass,  when  their  opinion  is  weU 
ascertained,  wliile  the  learned  and  venerable  Judge  goes  by  the  man,  and 
relies  on  his  individual  wisdom.  He  is  for  self  confidence.  We  are  for 
self  government.  And  although  deference  lo  his  better  judgment  it 
habitual  with  me,  yet  do  T  feel  an  unconquerable  prepossession  that 
there  is  more  intellig'ence  and  patriotism  in  the  slate  than  in  this  conven- 
tion, and  in  any  large  body  nf  people,  than  in  any  select  class,  or  cjiosen 
number. 

As  to  Aristode,  I  have  carefully  studied  all  that  he  has  written,  as  far 
as  it  has  been  translated  into  our  language,  and  I  brought  with  me,  to  this 
place,  to  read  in  the  original,  far  my  edification,  that  fragment  which  ha* 
been  piesetved  to  us  of  Cicero's  treatise  on  a  republic.  Siill  I  deny  the 
capacity  of  either  Aristode  or  Cicero,  lo  teach  llie  youngest  American  as 
much  as  he  already  knows  of  the  practice  of  representative  goverument; 
for  neither  of  those  wise  men  of  antiquity  had  even  the  most  remaie  idea 
of  that  representative  principle,  which  is  now  so  familiar  to  evtny  child. 
I  deny  their  authority  as  a  christian,  for  neither  of  them  could  conceive 
of  christian  charily  ;  and  I  deny  their  authority  as  an  American,  for 
neither  of  them  believed  that  there  was  any  world  west  of  the  straits  of 
Gibraltar. 

A  lady  of  my  acquaintance  frequendy  reproaches  that  vulgar  SBLlor, 
Columbus,  for  having  discovered  this  democratic  continent,  and  cast  h« 
lot  so  far  from  those  more  fashionable  regions  of  Europe,  which  are  large 
enough,  she  thinks,  at  all  events,  for  all  ladies  and  gentlemen. 

In  short,  Mi.  Chairman,  1  demur  lo  the  authority  of  Aristotle  and 
Cicero,  because  as  neither  of  them  was  aware  of  the  true  sular  system, 
the  mariner's  compass,  the  circulation  of  the  blood,  the  art  of  printinE, 
or  a  common  newspaper,  gunpowder,  or  the  society  of  friends — whose 
wives  had  not  a  chemise  to  their  backs,  nor  even  had  a  common  pin  for 
their  clothes — 1  am  vain  enough  to  believe  that  we  are  better  Ameri- 
can politicians  ihai^  we  could  learn  to  he  from  their  works,  Locke 
failed,  we  know,  in  his  attempt  at  a  consihution  for  the  stale  of  South 
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Carolina ;  and  Judge  Bacon,  I  submit,  is  not  the  man  whose  name  should 
be  held  up  for  imitation,  on  a  question  of  judicial  integrity,  and  inde- 
pendence. 

Last,  in  this  list  of  personal  authorities,  a  name  was  introduced,  which 
I  have  already  said,  I  think  should  have  been  left  out  of  view  on  this 
occasion.  But,  as  it  has  been  made  the  subject  of  an  eloquent  appeal  to 
the  emotions  and  reverence  of  this  assembly,  I  shall  not  hesitate,  as  I  do 
not  fear,  to  meet  such  eloquence  by  simple  argument,  and  plain  fact,  I, 
too,  sir,  like  the  learned  judge,  have  seen  that  god-like  man.— God-like, 
he  was,  in  size,  aspect,  presence,  and  behaviour,  as  much  as  in  the 
noble  properties  of  his  spirit,  and  the  admirable  discipline  of  his  temper. 
I  can  see  him  now,  with  a  vivid  recollection  of  his  personal  appearance, 
as  eloquently  described  by  the  venerable  judge,  when  he  stood  up  in 
congress,  with,  if  I  mistake  not,  a  sword  by  his  side,  arid  what  in 
Europe  is  called,  a  court  dress,  that  is,  the  garb  worn  by  persons  who 
appear  in  the  presence  of  monarchs,  I  never  can  forget  the  impressions 
of  such  a  scene,  which  might  effect  a  youthful  imagination  with  senti- 
ments that  maturer  years  may  somewhat  change.  Without  pretending 
to  determine  what  is  right  on  such  occasions,  1  shall  simply  state  the  fact, 
that  when  Washington's  first  and  favorite  secretary,  succeeded  him  in 
the  American  chief  magistracy,  he  abolished  the  royal  custom  of  per- 
sonal address,  and  sent  a  message  to  congress,  which  reform  whether  light 
or  wrong — and  I  give  no  opinion  oi^  the  subject,  b|it,  resting  my  argu- 
ment on  the  mere  fact,  has  probably,  proved  acceptable  to  fourteen  hun- 
dred thousand,  of  the  sixteen  hundred  thousand  voters  in  the  United 
States. 

One  of  the  learned  judge's  illustrations,  was  remarkably  characteristic 
of  the  intense  directness,  with  which  he  goes  straight,  may  1  venture  to 
add,  and  I  might  say,  headlong,  to  any  conclusion  he  believes  in.  His 
wish  is,  often  father  to  his  thought.  He  set  up  for  our  example,  the  con- 
stitution of  Massachusetts,  from  which  he  read  a  part  to  bear  the  testi- 
*mony,  of  such  men  as  Mr.  Adams,  Mr.  Webster,  and  Mr.  Story,  to  th« 
necessity  of  that  judicial  independence,  which  he  thinks  we  should 
cherish.  But  we  go  to  a  different  school.  We  do  not  worship  at  that 
shrine.  We  do  not  presume  to  desecrate  it.  On  the  contrary,  I  repeat 
my  profound  respect  for  it.  But  by  instinct,  I  am  unable  to  bow  down 
before  it.  lis  religion  may  be  the  true  one.  We,  who  deny  it,  may 
all  come  to  repent  our  error.  But  till  we  do,  such  arguments,  shall  I  b« 
excused  for  saying,  arc  in  a  vein  of  downright  simplicity.  At  all  events 
they  fully  justify,  that  by  which  I  would  shew,  that  on  great  principles, 
we  must  sometimes  agree  to  differ. 

Such,  then,  is  the  platform,  on  which  we  propose  to  place  our  contem- 
plated reform  of  the  judiciary — to  bring  that  branch  of  government,  in 
better  acceptance  with  the  sovereign  power,  according  to  what  we 
believe,  is  its  will.  And,  really,  there  is  but  one  difficulty  connected 
with  this  movement,  which  is,  simply,  to  ascertain,  what  is  that  wilL 
This  is  no  party  question,  but,  purely  popular.  To  quote  the  learned 
judge,  the  people  must  be  the  democracy,  and  the  dempcracy  must  be 
the  people,  in  such  a  question.  The  candid  and  manly  concession  of  the 
gentleman  from  Union,  (Mr.  Merrill)  spares  me  much  an  argument  in 
this   ascertainment,  for,  as  he  truly  said,  how    came  this   convention 
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together,  but  by  the  will  of  the  people,  ^[pressed  in  ili  mumt  ligitiaiite 
fonns  ?  We,  the  representatives,  are  here  to  ddibente,  md  to  de?ise: 
they,  the  people,  are  there,  to  ponder,  and  determine  meh  refonns,  u 
may  be  submitted  to  them.  The  venerable  judge  has,  himself^  in  stnniig 
terms,  declared,  that  it  would  be  madness  to  resist  the  pao]^*s  wiU, 
when  once  properly  made  known.  And  can  thert  he  a  dmibt,  diat  they 
desire  their  sovereignty  to  be  plenaiy  ?  Do  we  not,  onne!ves»  tmA  one, 
and  all  of  us,  wish  it  to  be  so?  The  remarkable  quarrel  hetweendie 
speaker  and  the  governor,  in  1700,  as  read,  form  one  of  those  cmions 
manucripts,  which  the  genUeman  from  Union,  (Mr.  Merrill)  has  bnraghl 
to  light,  the  colonial  acts  of  1727,  and  1759,  the  constitation  of  1770,  the 
petitions  and  remonstrances,  as  shown  by  the  gentlemen  from  Philadel- 
phia and  Luzerne,  (Messrs.  Brown  and  Woodward)  to  have  heen,  ecm- 
tinually  pouring  into  the  legislature,  from  the  people,  complaining  of  the 
high  judicial  tenure,  as  attempted  for  the  first  time,  by  the  present  consti- 
tution, and  our  own  votes,  by  one  of  which,  the  foundation  of  the  system. 
Justices  of  the  peace,  have  been  broken  pp  by  change,  from  the  irrespon- 
sible, to  a  very  dependent  tenure,  together  with  the  TOte  of  yesterday, 
by  which  a  considerable  majority  of  this  conTentien,  woidd  seem 
inclined  to  limit  the  tenure  of  all  our  judges,  without  sxceptioii — all  thif 
concurrent  testimony,  from  the  very  beginning  to  the  endy^roTes,  beyond 
a  cavil,  that  the  people  desire  to  be  their  own  masters,  that  this  eonven 
tion  think  they  should,  and  not  to  give  that  mastary  to  the  jndgee.  The 
people  of  Pennsylvania,  have  always  been  a  peculiar  people*  in  dittr 
jealousy  of  judicial  supremacy.  They  never  could.be  broogfit  to  tolaali 
a  court  of  chancery,  which  acts  arbitrarily,  and  without  what  may  be 
called  the  popular  branch  of  the  judiciary  department— -a  jury;  and 
when,  at  last,  within  a  short  time,  some  chancery  powers. have  been  eon- 
fered  by  the  legislature,  on  the  courts,  they  take  Qsre  to  associate  a  jury, 
with  the  chancellor;  and  even  so, this  power  was  interpolated  at  a  spedsl 
session  of  the  legislature,  certainly,  without  the  people,  or  even  die  pro- 
fession, being  advised  beforehand,  or  prepared  for  its  re^ption. 

Let  others  say  what  they  may,  I  subscribe,  most  cordially,  to  dit 
patriotic,  if  you  will,  the  provincial  self  complacency  of  this  TeneraWf 
judge,  than  whom  his  country,  and  his  state,  contain  no  tnief  lover*  thai 
Pennsylvania  is  foremost  in  rational  improvement^  and  nf>%  behindhand 
in  intelligence,  of  all  other  commonwealths  and  countries.     If  this  is  s 
prejudice,  so  be  it.    It  is,^  at  any  rate,  an  honest  and  delightful  one,  whieh 
I  cherish  and  inculcate,  and  without  which.  I  certainly  would  not  lift  in 
Pennjsylvania.     Let  the  lawyers  of  other  states,  ai^d  it  is  ehieAj  Ibijt 
who,  regarding  with  affected  contempt,  our  palmy  democracy,  And*  I 
must  add,  as  they  deem  it,  our  judicial  degradation,  have  denounced  us, 
as  a  population  of  stupid  Duu*>h,  and  wild  Irish,  the  beotia  of  Ameciea 
— let  them  show  greater  improvements  in  any  of  the  arts  and.aciencte, 
of  good  goverament,  and  good  society,  if  they  can.    I  asseit,  with  eonfi- 
dence,  and  this  is  part  of  my  political  creed,  in  which,  I  am  Very  happy 
to  have  the  concurence  of  the  venei able  judge,  himself,  that  Pennsylvania 
is  a  model  state,  and  that  more  universal  suffrage  than  other  atatee  eqoyt 
more  popular  sovereignty,  than  their  constitutions  allow,  the  0onetuit  foo- 
motion  of  the  greatest  good,  of  the  greatest  number,  a  system,  of  whidi 
the  educated,  and  the  opulent,  should  be  the  last  to  eomplain. 
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though  it  may  deprive  them  of  some  of  the  public  honors  and  di3tinc- 
tions— that  these  are  the  springs  of  our  pre-eminence,  the  pure,  popular 
fountains  of  our  prosperity.  By  their  fruits,  shall  ye  knaw  them. 
Within  a  few  years  past,  New  York,  on  one  of  our  borders,  and  Ohio 
on  another,  by  rendering  their  right  of  suffrage,  still  more  universal, 
and  their  judicial  officers  still  more  responsible  to  the  people,  than  ours, 
together  with  other  organic  improvements,  have  taken  the  lead  of  us  in 
the  race  of  advancement,  and  it  is  the  duty,  as  it  should  be  the  delight, 
of  this  convention,  to  submit  to  the  people,  for  their  adoption,  such 
improvements,  as  all  experience  has  testified  to  be  desirable,  so  that  Penn- 
sylvania may  regain,  by  the  renovated  republicanism  of  a  still  more  demo- 
cratic constitution,  that  rank  in  the  scale  of  states,  which  the  least  rot- 
tenness of  arbitrary  government,  will  be  sure  to  make  her  lose. 

And  here,  let  me  answer,  not  without  deferential  respect  to  that  vener- 
able gentleman,  but  with  the  most  explicit  contiadiction  of  his  un- 
founded assumption,  the  claim  which  he  has  set  up,  of  the  constitution,  to 
be  the  parent  of  the  prosperity  of  this  noble  commonwealth.  Sir,  I 
pronounce  it  to  be  grand  larceny,  to  rob  liberty  and  equality  of  what 
belongs  to  them,  and  ascribe  it  to  government.  All  the  blessings  we 
enjoy,  are  the  offspring  of  freedom.  Too  many  of  the  evils  we  endure 
are  the  inflictions  of  government,  government  not  strictly  and  generously 
popular,  which,  whenever  it  undertakes  to  regulate,  whatever  may  be 
safely  left  to  the  people  to  do  for  themselves  and,  of  themselves,  is 
always  a  grievance  and  often  a  curse,  1  must  be  permitted,  her§,  Mr. 
Chairman,  to  read  from  a  late  publication,  this  first  of  all  political  truths, 
so  much  better  explained  by  a  German,  than  I  am  capable  of  express- 
ing it,  that  I  take  shame  to  myself,  that  an  Aii)erican  must  be  indebt- 
ed to  that  enslaved,  yet  enlightened  empire,  for  its  admirable  elucida- 
tion. 

•'  Liberty  is  nothing  positive ;  it  is  but  the  absence  of  slavery.  Liber- 
ty cannot,  liberty  will  not  establish  any  thing  but  itself;  it  cannot  and 
will  not  destroy  any  thing  but  despotism.  Liberty  cannot  change  a 
people;  it  cannot  give  to  a  people  qualities  and  virtues  denied  them  by 
nature;  it  cannot  change  them  from  faults  which  are  born  with  them, 
or  occasioned  by  climate,  education,  history,  or  ill-fate  :  Libeity,  is  in 
itself  nothing,  yet  every  thing,  for  it  is  the  health  of  a  people.  As 
the  healthy  beggar,  with  his  stony  crust  of  bread,  is  happier  than  the 
rich  man  at  his  luxurious  banquet,  so  is  a  free  people,  were  it  to  dwell  in 
the  icy  regions  of  the  north,  without  arts,  without  science,  without  hope, 
without  a  single  enjoyment  of  life,  and,  wrestling  with  the  bear  for  its 
food,  happier  still  than  a  nation  without  liberty,  though  it  should  have 
inherited  a  paradise  in  its  sky,  and  enjoy  a  thousand  flowers  and  fruits, 
spontaneously  produced  by  the  soil,  or  ofiered  by  the  cultivation  of  the 
arts  and  sciences.  Liberty  alone  can  develope  all  the  powers  and  resour- 
ces of  a  nation,  in  order  to  make  her  attain  the  end  for  which  she  was 
create;].  Liberty  alone  can  ripen  the  hidden  genius  of  a  people's  virtue, 
as  indeed  it  reveals  all  its  faults,  showing  which  of  them  are  to  be  ascri- 
bed to  natural  causes,  and  which  to  degeneration  ;  separating  thereby  its 
healthy  qualities  from  those  which,  under  a  semblance  of  vigor  conceal 
but  weakness,  or  a  morbid  developement  of  a  certain  organ  at  the  expense 
of  all  the  rest." 
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So  much  for  general  principles,  Mr.  Chairman ;  and  now  for  their 
practical  application.  The  judiciary  is  the  earthly  prondenee.  It  is, 
first,  to  secure  personal  liberty,  secondly,  to  preserve  property,  and, 
thirdly,  to  maintain  aU  other  constitutional  and  natural  righUb  Accor- 
ding to  the  1 0th  section  of  the  9th  article  of  the  con^stitution,  to  do 
justice,  remedy  and  right,  without  sale,  denial,  or  delay,  and  more  espe- 
cially as  the  5th  section  of  that  article  enjoins,  to  keep  inviolate  that  first 
of  all  judicial  rights,  the  right  of  trial  by  jury. 

First — The  chairman  of  the  judiciary  committee  read,  as  he  told  us 
from  Clareiidon's*  account  of  it,  one  of  the  many  similar  instances  that 
might  be  fetched  from  such  histories  of  Cromwell's  contumelious  treat- 
ment of  a  court  of  justice.  It  were  to  be  wished,  that',  instead  of  such 
authority,  that  of  a  romance,  as  it  may  be  called,  composed  in  Holland,  or 
in  France,  at  a  great  distancefrom  the  scenes  described,  seen  thnough  the 
medium  of  the  most  distorting  animosity,  the  learned  judge  had  favoured 
us  with  even  Cromwell's  actions,  as  much  more  faithfully  depicted  in 
Good  win*  s  excellent  history  of  that  absurd  but  glorious  English  common* 
wealth,  which  begat,  at  the  same  time,  the  founders  of  the  English  revo- 
lution of  1688,  apd  the  American  revolution  of  1776;  The  lime  has  come 
when  the  history  of  those  days  is  better  understood,  and  their  giants  less 
disparaged  than  they  used  to  be  by  Clarendon,  Hume,  and  ail  that  class 
of  tory  fabricators  of  it.  I  shall  not  deny  the  judicial  irregularities  of  any 
of  the  cases  that  have  been  referred  to.  ^  Ship  money,  the  seven  bishops, 
Penn's  prosecution,  and  the  many  other  instances  of  English  wrong,  fufy 
more  than  those  of  the  decemvirs  and  Virginia,  for  which  we  were  carried 
all  the  way  to  Rome,  to  learn  to  dread  responsible  or  popular  mamtratee. 
But  I  shaU  come  at  once  to  our  own  business  and  bbsoms,  in  Pennsyl- 
yania,  selecting  a  few  from  the  innumerable  instancepi  that  might  be  men- 
tioned of  those  egregious  judicial  misdeeds  that  our  vicious.  8y9tem  has 
teemed  with.  I  consider  them  the  infirmities  of  the  system,  tot  of  those 
judges  who  ministered  under  it.  The  system  leads  into  temptation; 
it  provokes  indolence  and  insolence,  cruelty  and  folly,  and  those  who 
have  been  betrayed  by  it  into  the  excesses,  some  of  which  I  shall 
call  to  mind,  are  not  to  be  deemed  subjects  of  my  personal  censure,  while 
speaking  of  the  workings  and  vices  of  the  system  itselC 

The  gentleman  from  Northampton,  (Mr.  Porter)  reminded  iis  of  Fus- 
more's  case,  and  delivered  an  eulogium  on  the  judges  arraigned  for  thst 
affair.  I  shall  not  detract  from  the  characters  of  the  dead ;  bnt  it  bekMi|S 
to  the  scope  of  fair  argument  to  state  that  a  large  majority  pf  both  branen- 
es  of  the  legislature  tried  in  yain  to  remove  a  judge  for  implication,  to 
call  it  by  the  mildest  term,  in  a  stretch  of  power,  so  shocking  to  the  senss 
of  the  community,  that  the  legislature,  not  only  of  this  state,  bat  of 
many  others,  and  of  the  United  States,  have,  by  special  enactment,  taken 
from  courts'  and  judges'  authority  ever  to  perpetuate  again  what,  ndieiher 
right  or  wrong,  was  extremely  odious  and  shocking  to  the  feelings  id  all 
free  people.    As  in  former  instances  throughout  this  argument,  I  coalent 


*«<  We  suffer  ourselves  to  be  delighted  by  the  keenness  of  Clarendon's 
and  by  the  sober  majesty  of  his  style,  till  we  forget  the  oppressor  and  the  bigot  in  llw 
historian" — ^is  the  elegant  condemnation  of  Judge  Hopkinson's  auihoiily,  by.( 
I  never  saw,  till  while  correcting  this  sheet  for  publication. 
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myself  with  stating  facts,  leaving  conclusions  to  be  drawn  by  others, 
without  presuming  to  give  any  opinion  of  my  own.     My  friend  from 
Luzerne,  (Mr.  Woodward)  mentioned  an  act  of  despotic  judicial  impro- 
priety committed  by  Judge  Cooper,  and  the  gentleman  from  Union,  (Mr. 
Merrill)  read,  as  strongly  appealing  to  our  best  feelings  against  the  dangers 
of  a  dependant  judiciary,  the  detected  letter,  for  which  Sidney  was  con- 
demned, and  the  remarkable  case  of  a  quaker  imprisoned,  for  not  taking 
off  his  hat.     Did  it  not  occur  to  that  learned  gentleman,  that  one  of  the 
charges  of  which  Judge  Cooper  was  accused,  was  committing  a  quaker  to 
prison  for  not  taking  off  his  hat,  exactly  like  the  English  instance  referred 
to  as  so  abhorrant  to  our  feelings,  and  that  Judge  Chase,  was  impeached, 
and  defended  by  Judge  Hopkinson,  for  the  prosecution  of  that  self  same 
Judge  Cooper,  for  writing  a  paper  not  much  more  obnoxious  to  just  pun- 
ishment, than  that  for  which  Sidney  suffered  ?     It  is  not  long  since  a 
judge  in  the  western  part  of  this  state,  struck  a  long  list  of  the  members 
of  his  court  from  its  rolls,  and  stopped  their  livelihood  for  alleged  miscon- 
duct, which  the  supreme  court  adjudged  to  be  undeserving  that  severe 
infliction.     And  not  many  years  before,  in  another  part  of  the  state,  two 
respectable  members  of  this  convention  were  confined  in  prison,  for  a 
considerable  period,  by  a  like  abuse  of  judicial  authority,  not  imputable, 
I  repeat,  so  much  to  the  judge  as  to  the  system  by  which  he  was  betray- 
ed into  it.     A  bishop  of  the  episcopal  church  was,  on  another  occasion, 
as  I  understand  while  a  member  of  the  bar,  imprisoned  by  another  judge, 
under  somewhat  similar  circumstances.      These,   Mr.  Chairman,   are 
extracts  from  the  catalogue  of  judicial  mishaps,  to  say  the  least  of  them,  in 
Pennsylvania,  into  which  respectable  judges  have  fallen, by  a  system  that 
tends,  inevitably,  to  such  aberrations. 

Secondly — That  property  has  not  been  well  secured,  I  vouch  the 
judicial  vindications  of  the  gentlemen  from  Northampton  and  Beaver, 
(Messrs.  Porter  and  Dickey)  who  have  both  declared  that  so  fluctuating 
were  the  adjudications  of  the  supreme  court,  as  to  occasion  great  insecu- 
rity and  inconvenience :  and  I  vouch,  with  still  greater  assurance,  than 
even  the  unquestionable  assertions  of  those  gentlemen,  several  acts  of 
assembly  to  show  that  it  has  been  necessary  to  pass  special  laws  for 
correcting  judicial  errors.  Th€  delays  of  justice  were  such,  that  my 
colleague  from  Philadelphia,  (Mr.  Brown)  stated  yesterday  that  he  under- 
stood from  one  uf  the  judges  of  the  supreme  court,  that  there  were,  at  one 
period,  eight  hundred  undecided  causes  in  a  single  district.  When  the 
eight  hundred  suits  in  one  district  were  mentioned  by  Mr.  Brown,  as 
stated  to  him  by  a  judge,  the  delegate  from  Allegheny,  (Mr.  Denny)  inter- 
posed to  remove  its  effect,  by  saying  that  there  are  but  eight  remaining 
undetermined  there.  To  be  sure — we  are  in  the  midst  of  a  revolution. 
We  have  been  assured  that  even  when  the  moon  has  con'.e  more  near  the 
earth  than  she  was  wont,  prodigies  have  been  the  consequence :  and  when 
the  comet  of  the  convention  shakes  its  fiery  tail,  it  would  be  very  strauffe 
if  some  warmth  were  not  imparted  to  the  earth,  and  perhaps  some  un^- 
siness. 

I  learn  from  the  gentleman  from  Luzerne,  (Mr.  Woodward)  that  when 
Judge  Mallary  undertook  the  office,  in  which  my  friend  from  Northamp- 
ton, (Mr.  Porter)  says  he  so  much  distinguished  himself,  there  were  four 
hundred  causes  at  issue,  and  untried,  in  a  single  county  of  his  district. 

VOL.   lY.  2L 
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I  think  I  may  say  thai  two,  if  not  three  years,  are  the  average  duration  of 
Ihefewcase*  tried  by  the  supreme  couriin  the  eily  of  Philadelphia.  The 
chairman  of  the judiciery  committee  informs  ua,  defensively,  that  tber«  arc, 
SB  he  aaya,  but  four  or  five  judges  complained  of,  uf  the  eighteen  or  iweoiy 
in  the  state,  which,  upon  his  own  shewing,  ia  therefore  one  fourth  of  the 
whole  number.  And  I  deny  the  doctrine  of  disappointed  suiters,  and 
vindictive  lawyers,  provoked  by  every  judgment  against  them.  Soch  ia 
notlhe  fact.  Theiate  Chief  Justice  Tijghman,  who  was  what  the  Empe- 
ror Alexander  called  himseli,  in  a  deapoiic  government,  a  happy  accident 
in  our  judiciary,  Judge  Washington,  and  many  other  judges  I  could  name, 
did  not  excite  such  implacable  offence  by  every  judgment  they  pronoun- 
ced. What,  in  a  word,  is  the  principal  business  of  (he  supreme  court  of 
Pennsylvania,  since  most  unfortunately  for  the  system,  as  well  aa  for 
their  individual  good,  the  judges  got  themselves  relieved  from  the  whole- 
some exercise  of  circuits,  (I  do  not  mean  bodily,  but  professional  exer- 
cise) and  selQed  down  upon  the  lame  functions  of  a  court  of  revision — 
what  are  their /innci/io/ labors  but  to  reuerge  the  errors  of  other  courts! 
If  they  are  ao,  does  il  not  clearly  argue,  that  either  the  eystem,  or  the 
administration  of  il.  must  be  defective!  The  character  of  our  printed 
reports,  ia  it  not  inferior  to  thai  of  other  slates;  and  do  nol  the  bench  and 
the  bar  elsewhere  declare;  do  not  the  booksellers' account  sales  prove  that 
it  is  not  equal  to  others  ?  Uncerliiinly  of  law  is  said  lo  be  ihe  most  mis- 
erable servitude. 

Thirdly — Are  those  conatilutional  duties  properly  performed,  which 
the  venerable  chairman  of  the  judiciary  committee,  assigns  as  the  great 
reason  why  our  judges  should  be  farther  removed  from  popular  control, 
than  those  of  England  '.  What  political  functions  has  the  supreme  court 
of  Petmaylvania  exercised  since  the  accession  of  tlie  present  chief  justice! 
That  gentleman,  in  an  elaborate  argument  of  self  denying  efncacy,  has 
repudiated,  if  I  am  not  mistaken,  the  right  of  the  court  to  pass  on  coosii- 

.  tutional,  or  whal  are  called  political  questions,  which,  from  some  cause  or 
other,  has  not,  I  believe,  been  done  during  his  presidency  in  that  court. 
If  it  is  never  to  be  done,  if  the  political  power  is  abjured,  and  this  is  high 
authority  for  it,  both  philosophical  and  practical,  then  there  is  an  end  lo 
the  great  reason  most  anxiously  urged,  for  what  some  consider  the  inde- 

.  pendence,  and  others  the  irresponsibUity  of  the  judiciary. 

Be  that  as  it  may,  there  is  another,  and  as  I  hold,  the  most  pernicious 
irregularity  resulting  from  our  bad  system,  to  which  I  next  ami  earnestly 
beseech  the  committee's  attention.  I  mean  the  absorption,  by  the  higher 
judiciary,  of  all  the  salutary  faculties  of  the  lower  in  the  judicial  lUToga- 
tion,  now,  become  almost  universal  lo  determine  the  facts,  as  well  as  the 
law  of  almost  every  case,  and  lo  make  the  verdict  what  I  acknowledge 
the  judgment,  hut  only  the  judgment  ought  to  be,  the  creature  of  the 
court.  Sir,  I  protest  against  this  much  to  be  deplored  and  now  full  grown 
usurpation,  a  rank  abuse,  which  ought  to  be  extirpated.  I  hope  we  fhall 
be  able  to  engraft  some  guard  fur  the  restoration  and  inviolabiUty  of  jury 
trial  into  the  new  constitution.  Wiih  much  deference,  but  as  decidedly 
as  possible,  do  I  difler  from  ihe  learned  gentleman  from  Norihampion, 
(Mr.  Poner]  if,  as  I  underslood  him,  he  deems  the  jury  less  imporUat 
than  the  judge,  in  the  administration  of  justice.  I  hold  the  very  contntry. 
The  juiy  is  the  palladium  of  personal  liberty,  drawn  into  litigation  ud 
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for  the  most  part  as  important  iii  questions  of  property.  A  jary  is  much 
less  liable  to  err  than  a  court,  and  for  obvious  reasons.  That  they  are 
80,  is  indubitably  proved  by  the  fact,  that,  for  one  verdict  set  aside,  or 
evei^  complained  of,  there  are,  I  suppose,  ten  judgments.  The  gentle- 
man from  Union,  (Mr.  Merrill)  informed  us,  that  the  imprisonment  of  a 
jury  in  England,  by  order  of  a  court,  was  one  of  the  proximate  causes  of 
the  revolution  of  1688,  and  every  oie  knows  with  what  sturdy  decisibn 
an  •  English  juror,  with  what  respectful  consideration  an  English  judge 
regards  the  mystic  right  of  the  twelve  empannelled  laymen,  to  resolve  all 
intricacies  of  fact,  all  the  contrivances  of  fraud,  all  the  shades  of  character, 
and  all  the  properties  of  guilt  or  innocence.  This  great  popular  right,  so 
momentous  even  in  its  political  consequences,  as  preserving  popular  reve* 
rence  for  the  judiciary,  which  should  never  be  impaired  by  the  slightest 
circumstance,  is  every  day  trampled  under  foot,  by  short  sighted  judges, 
who  feel  power  and  forget  right.  The  ungenerous  contrast  displayed 
throughout  Pennsylvania,  of  implicit  reverence  by  jurors  for  whatever 
judges  may  declare  to  be  the  law,  and  the  habitual  encroachments  of 
judges  throughout  the  province  of  facts,  is  one  of  the  most  striking  proofs 
of  the  imperfections  of  our  system.  Into  this  usurpation,  as  well  as  those 
before  mentioned,  it  is  the  system  that  betrays  the  judge,  and  nothing,  I 
fear,  will  restore  the  right  trial  by  jury,  but  greater  responsibility  of  the 
judiciary  to  that  community  from  which  jurors  are  taken.  Another  effect 
of  this  assumption,  by  judges  of  the  trial  of  the  facts,  as  well  as  the  law, 
has  been  such  procrastination  of  our  trials,  that  six  weeks  for  one  trial  is 
BOt  a  very  uncommon  abuse,  during  all  which  protracted  period,  jurors 
are  exposed  to  all  those  out  of  court,  malign  influences,  which  have  been 
mentioned  as  dangerous  to  judges,  and  against  which  they  oughi  sedu- 
lously to  protect  juries,  by  despatching  the  law,  and  leave  the  facts  uncon- 
trolled to  those  so  much  better  constituted,  and  able  and  disposed  to  do 
them  justice. 

From  this  review  of  the  political  functions  of  the  judge,  the  transition 
is  natural  to  his  partisan  politics.  The  venerable  chairman  who  strenu- 
ously advocates  the  present  constitution,  confesses  that  a  partisan  judge 
is  not  to  be  defended.  And  is  there  any  question  at  all,  that  most  of  our 
inferior  judges  are  partisans,  and  many  of  the  superior  judges,  candidates 
or  aspirants  for  political  honors  ?  Without  dwelling  upon  the  notorious 
delinquency  of  the  former  class,  I  may  be  permitted  to  mention,  I  trust, 
without  giving  offence,  that  the  first  chief  justice  of  this  commonwealth, 
became  its  second  governor,  after  a  most  violent  shock  of  parties,  that 
one  of  the  judges  of  the  supreme  court  of  the  United  States,  was  a  candi- 
date for  the  chief  magistracy  of  a  neighboring  state,  and  another  of  the 
judges  of  that  court,  what  lawyers  might  call  cypre's,  being  a  candidate 
for  the  chief  magistracy  of  the  tlnion. 

Nay,  sir,  I  hope  I  trespass  upon  no  propriety  by  adding,  that  we  have 
seen  in  the  newspapers,  the  venerable  chairman  of  the  committee,  (Mr* 
Hopkinson)  himself,  nominated  for  that  high  station,  not  indeed,  in  con- 
sequence of  his  interference  in  party  politics,  but  his  spontaneous 
appearance  before  the  public,  to  discuss  one  of  the  great  topics  of  public 
diversity  of  opinion.  It  is  in  vain  for  him  to  tell  us  that  the  judicial  tree 
is  sound,  with  only  some  rotten  branches,  that  will  fall  off  in  time,  if  left 
to  themselves.    It  is  rotten  at  the  root.    Judicial  life  offices,  as  they  are 
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properlj-  designaied,  are  at  once  the  richest  and  most  plentiful  rewardB  for 
partiHan  aerviccH.  Tliey  are  scattered  with  the  inmost  profusion  by 
every  goveroor.  Lift  offices  tliey  are  called,  by  ihe  conirnunity,  and 
should  be.  The  words  indeed,  are  not  in  the  conaiitution  of  the  otale, 
any  more  than  the  word  slave, '\n  thai  of  the  United  Suies.  But  the 
thing  ia  there,  in  all  its  bad  consequences,  as  much  in  the  one  aa  the 
other.  A  gentle  tircum locution  may  cover  up  what  slaios  the  American 
character  abroad,  and  jeopards  the  union  among  ourselves  :  but  no  color- 
ing of  phiase,  can  alter  the  too  true  reality.  In  saying  this,  I  venture  no 
opinion,  mucli  less  condemnation  of  the  circumaiances  alluded  to;  buL 
alopping  short  at  the  statement  of  facts,  I  leave  inferences  to  the  Judgmenl 
of  others.  The  fact  is,  the  eolenin  and  the  unhappy  truth,  that  we  ha»e 
constitution  ally  both  life  offices  and  slaves,  and  it  is  beyond  ihe  power  of 
professional  or  interested  argument,  to  convince  people  that  it  is  not  right  lo 
call  such  things  by  their  right  names.  One  governor  rewarded  wiih  inferi- 
or magistracies,  tlietwoleading  editors  of  rival  party  newspapers.  Another 
eovernor,  the  antagonist  of  the  former,  conferred  a  president  judgeship 
for  partisan  services,  on  an  individual  who  fell  into  deplorably  bad  habiti, 
and  yet  it  was  impossible  lo  remove  him.  The  names  of  judges  struct 
with  mental  incapacity,  extreme  bodily  infirmity,  or  displaying  bv  vice 
and  immotaliiy,  the  grossest  unlitnesa  for  judicial  funciionn,  but  whom  n 
was  impossible  to  get  rid  of,  till  death  relieved  them,  and  the  comraoD- 
weallh  together,  must  occur  lo  every  gentleman's  recollection.  Meddling 
in  politics  1  I  have  heard  of  judges  who  did  nothing  else,  and  held  dieir 
commissions  for  no  other  purpose  than  to  receive  their  salary,  and  regu- 
late the  business  of  their  party.  I  have  indeed  heard  of  a  court  thai  is 
■aid  to  have  been  created  for  no  other  purpose,  and  to  exercise  scarce  anv 
other  faculty  than  by  a  judicious  distribution  of  tavern  licenses,  prosecu- 
tions of  political  opponents,  and  other  such  operations,  keep  a  county  in 
order,  and  a  party  in  power.  In  truth,  ihese  life  offices,  high  and  low,  of 
the  judiciary  as  arranged  by  the  present  constitution,  have  been  the  great 
pension  fund  on  which  governors  have  drawn  fur  their  rewards  to  parli- 
flans,  and  other  unworthy  favorites.  By  the  report  of  the  secretary  of 
Ibe  commonwe:ilth,  it  appears  that  these  commissions  were  lavished  dur- 
ing the  last  days  of  a  late  governor,  and  that  his  successor  juslitied  equal 
Erofusion,  in  order  lo  do  away  some  of  the  bad  ellecia  of  its  extravagance 
y  his  predecessor. 
For,  after  all,  we  have  Judge  Hopkinson's  authority,  for  the  sad  reality 
that  judges  are  like  other  men,  from  which,  and  all  experience.  I  must 
infer,  that  even  the  best  of  them  cannni  resist,  or  escape  party  influences. 
When,  during  the  war  of  1812,  the  great  militia  question  aroM  between 
the  federal  governmeut  and  that  of  Massachusetts,  the  supreme  court  of 
that  state,  with  an  e.Tiineiit  and  irreproachable  lawyer  at  iis  head,  the 
bte  Chief  Justice  Parsons,  did  not  hesitate  lo  deny  Mr.  Madison's  under- 
standing ol  the  federal  constiiuliDn.  Judges  Kent  and  Spencer,  of 
Hew  York,  in  the  council  of  revision,  were  equally  strentious,  in  oppo- 
sition to  the  conduct  of  that  then,  much  condemned,  but  since,  raucli 
applauded  wai,  and,  like  the  imprisoned  jurors,  who  brought  about  the 
English  revolution,  those  judges  weie  mainly  instrumental  in  causing 
that  change  in  the  constitution  of  New  York,  which  introduced,  per- 
haps, their  inferiois  to  the  bench,  though  that  circumBtaace,  is  redeemed, 
by  abundant  roelioratioaa  in  the  new  conslitutioit. 
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From  this  consideration,  of  the  infirmities  of  our  judicial  tenure,  I 
proceed  to  a  very  cursory  review  of  some  of  its  alleged  advantages. 
Defend  us,  said  my  friend  from  Northampton,  (Mr.  Porter)  from  the 
curse  of  an  unlearned  judiciary.  Take  a  look,  said  the  chairman  of  the 
judiciary  committee,  at  the  law  library,  in  this  capitol,  and  reflect,  from 
its  size,  how  much  time  and  labor  it  must  take,  to  qualify  a  judge.  Yet, 
Buller,  perhaps  the  best  English  judge  of  his  day,  (chancellor  Kent, 
and  Judge  Story,  all  became  judges,  at  an  age  loo  early,  and  in  circum- 
stances too  slender,  to  admit  of  their  having  studied,  much  less  owned, 
extensive  libraries  of  books.  The  present  chief  justice  of  Pennsylvania, 
was  also  placed  upon  the  bench,  at  a  very  early  period  of  life,  and  it 
is  hardly  possible,  that  either  his  leisure,  or  his  salary  since,  have  ena- 
bled him  to  read  or  to  buy  a  great  number  of  books.  I  hope  I  am  not  an 
enemy  to  learning,  but  1  shall  venture  to  say,  on  this  occasion,  that  pro- 
bably one  third  of  the  books  in  a  law  library,  are  technical  treatises,  con- 
cerning those  abstruse  sciences,  which  the  good  sense  of  mankind,  and 
the  labors  of  legislation  have  been,  for  many  centuries,  struggling  to  over- 
come the  habitual  attachment  of  lawyers  to ;  while  another  third  of  the 
same  library  is  composed  of  modern  English  works,  which  a  law  of  this 
state  (unwisely,  as  I  conceive,  repealed  of  late,)  for  a  long  time  interdicted 
the  use  of  in  our  courts  of  justice.  Let  me  fortify  myself  in  this  perilous 
assertion,  by  vouching  a  very  able  tract,  lately  published  by  Judge  Bald- 
win, in  which  he  complains,  with  no  less  regret  than  reason,  of  the 
extreme  injury  done  to  the  constitution  of  the  United  States,  by  the  con- 
struction of  judges,  relying  on  recent  English  law  books  for  their  learn- 
ing. Within  a  very  short  period,  the  supreme  court  of  Pennsylvania  have 
solemnly  recognized  the  obligation  as  well  as  the  \yisdom  of  those  skort 
pleadings  which  Penn  prescribed,  at  the  foundation  of  this  state  ;  and 
there  is  some  reason  to  hope,  that  the  technicalities,  fictions,  and 
complicated  processes,  which  constitute  so  much  of  what  is  said  to  be  the 
necessary  learning  of  the  law,  are  falling  into  disrepute,  both  here  and 
in  England.  The  chief  justice  of  Pennsylvania,  who  preceded  Mr. 
Chew,  not  long  before  the  revolution,  was  a  Mr.  Allen,  a  merchant  of 
Philadelphia,  and  I  have  heard  the  now  senior  surviving  member  of  the 
bar  of  Pennsylvania,  a  gentleman  of  great  learning,  whose  reputation 
is  not  confined  to  this  country,  and  will  be  historical,  say  that  the  com- 
mercial law  of  this  state  was  never  better  administered,  than  by  Chief 
Justice  Allen. 

The  much  decried  arbitration  system  of  Pennsylvania,  with  a  superin- 
tending judiciary  to  regulate  it,  has  been,  in  my  humble  opinion,  of  much 
benefit  to  the  community.  Liberty,  property  and  character,  are  all  safe 
under  the  justice  administered  by  arbitrators,  and  the  objection — I  appeal 
to  lawyers  for  the  fact,  that  is  mostly  made  to  an  arbitrator,  is,  that  he  is 
not  fresh  from  the  ranks  of  the  people.  An  aibitrator  long  or  much  em- 
ployed as  such,  what  is  called  a  ;/a/6H^  arbitrator,  is  mostly  objectionable. 
He  has  learned  the  tricks  of  the  trade,  and  not  only  suiters,  but  lawyers, 
prefer  a  man  who  has  not  had  too  mucii  experience. 

All  the  objections  that  were  so  eloquently  urged  by  the  venerable  chair* 
man  of  the  judiciary  committee  to  short  or  responsible  tenure  of  judicial 
authority,  apply  with  much  greater  force  to  the  arbitrator,  juror  and  justice 
of  the  peace,  than  to  the  members  of  the  higher  judiciary.     If  the  press, 
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die  people,  corruptioii,  intimidation,  or  any  other  eztnttMNW  maligA 
ininences  are  to  be  apprehended,'  they  are  at  least  wm  fonnidaUe 
to  the  lower  or  popular  branches  of  the  adminiatratioii  of  jvstice  ai 
to  the  higher.  Nor  must  it  ever  be  lost  sight  of,  that  BineHtentha  of 
the  litigation  and  controversy  of  the  community  are  adjqtad  in  these 
lower  forums.  The  federal  court  for  this  district,  in  whidi  Jadges 
Baldwin  and  Hopkinson  preside,  determines  but  very  feir  contrvfer- 
sies  in  the  course  of  a  year ;  and  the  same  thing  may  be  aaid  of  lU 
the  superior  courts  compared  with  the  vast  mass  of  auita  disposed  of 
by  inferior  magistrates. 

It  may  not  be  amiss  to  mention  that  whenever  commissieiMn  have  been 
appointed,  as  has  often  been  the  case  in  this  state  and  others,  of  late 
years,  to  digest  and  methodise  the  laws,  annual  as  such  appointments  I 
believe  have  always  been,  whether  made  directly  by  the  lemlatore  or  by 
nomination  of  the  governor,  short  tenure  and  moderate  susry  have  not 
prevented  the  selection  and  acceptance  of  respeetable  professicmal  talents, 
and  the  re-appointment  of  the  same  individuals  from  year  to  year.  If  I 
mistake  not,  barristers  of  a  certain  standing  are  every  year  commissioned 
in  England  to  try  causes,  both  civil  and  criminal,  whose  judieial  tenure  is 
only  pro  hoc  vice,  and  their  compensation,  probably,  altogether  srintiary. 
The  highest  judicial  officers  in  England— -chancellor  and  master  of  the 
rolls — these  appointments  are  not  only  temporary,  but  entirely  dependent 
on  the  mere  changes  of  party.  There  are  now  no  less  than  (bar  chaii- 
cellors  in  England,  Eldon,  Lyndhurst,  Brougham,  and  whsterer  the 
present  chancellor  is  entitled.  Something  was  said  by  my  eoUeague 
from  the  county,  (Mr.  Brown)  of  the  district  courts;  that  proloiigiiig  the 
period  of  their  duration  had  procured  better  incumbents.  I  deny  it.  As 
far  as  I  have  any  knowledge  of  the  gentlemen  in  those  stations,  they 
would  not,  I  presume,  and  certainly  they  could  not,  deny  that  when  the 
tenure  was  three  years,  the  places  were  filled  by  men  of  mdre  profes- 
sional eminence  than  when  it  is  ten.  Three  years  office  obtained, the 
best  talents.  The  last  instance  I  shall  refer  to  in  this  course  of  argu- 
ment, is  that  of  the  learned  and  venerable  Judge  (Mr.  Hopkinson)  himsdfy 
who,  I  hope,  will  excuse  my  assertion,  that  he  never  was  a  better,  boMer 
or  more  independent  judge  than  during  the  considerable  period  thitehp- 
sed  between  his  nomination  and  confirmation  ;  when  his  tennre  was  1^ 
sufferance  of  an  antagonist  party,  just  come  into  power,  with  no  Terygrest 
forbearance  towards  political  opponents^  By  all  this  I  do  not  wim  lo  be 
understood  as  denying  the  value  of  time  for  either  judicial  indepsndeDee 
or  qualification.  All  I  mean  to  say  is,  that  I  deem  its  importanee  gmdy 
overrated,  in  the  estimate  of  those  who  contend  for  what  I  cxmsidflr  an 
irresponsible  tenure. 

Nor  in  this  connexion,  let  me  be  supposed  to  undervalue  the  absolate 
necessity  of  adequate  salacies  for  the  judges.  Esteeming^agooAsystsmt 
including  sufficient  compensation,  as  much  more  likely  to  insure  the 
state  a  respectable  judiciary,  than  any  duration  of  office,  I  have  snbaiitlsd 
a  plan  which  at  the  proper  time,  I  will  endeavor  to  have  passed  npon. 
By  that  plan,  though  the  gentleman  from  Beaver,  (Mr.  Dickaf )  ones  iati" 
mated  that  the  salaries  would  be  out  of  reason,  yet  the  fae|  is  that  it  ras- 
poses  a  very  moderate  increase  of  the  present  allowancSi  'mt  mofo  Uian 
three  hundred  dollars  to  that  of  the  chief  justice,  and  in-tbs.saaM  fnfUf* 
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tion  ^roughout,  which  cannot  be  coniidered  extrav agsni,  adverting  la  the 
faeis  that  the  preseat  salaries  were  fixed  aixty  years  ago,  aioce  when  the 
price  of  every  thing  has  increased  far  beyond  the  proposed  increase  of 
judicial  allowance. 

After  all,  Mr.  Chairman,  I  do  not  regard  either  salary  or  tenure  aa  the 
most  efficacious  means  of  getting  good  judges.  A  good  judge  is  a  public 
blessing,  and  a  bad  judge,  a  common  calamity.  He  will  never  be  a  good 
one,  who  works  for  the  salary,  or  hides  behind  the  tenure  of  oiBce.  The 
venerable  chairman  of  the  Judiciary  commiliee,  portrayed  judges  in 
darker  colours  than  1  should  use.  But  he  knows  best.  Avarice,  ambition, 
interested  motives,  love  of  ease,  and  of  pleasure,  he  says,  are  among  theii 
frailties,  like  other  men.  That  in  framing  organic  government,  we  are  to 
deal  with  them  as  men  like  others,  I  grant.  Still,  I  respectfully  insist  that 
we  should  treat  them  as  Americana — citizens  of  a  republic,  where  the 
people  are  the  sovereignty,  and  self-government  ought  to  be  recognized  as 
much  as  possible  in  every  thing.  If  so,  a  good  judge  will  never  want  its 
responsible  proieclion,  and  a  bad  one  should  never  enjov  it.  Our  whole 
system  must  be  out  of  joint,  unless  we  constantly  recognize  the  principle, 
as  a  principle,  that  no  branch  of  government  is  supreme,  but  that  the  mass 
of  die  community  govern.  No  body  denies  Ibis  in  theory.  But  let  us 
carry  it  out  in  practice  ;  and  to  the  uttermost  development  that  experience 
warrants.  We  owe  a  debt  of  irredeemable  gratitude  to  our  English  lineage, 
for  (he  birth-right  of  descent  from  the  nation  of  Shakspeare  aud  Newton, 
Milton  and  Locke :  but  much  greater  is  the  gratitude  due  for  Milton's 
republican  politics,  than  his  inimitable  poetry.  And  it  is  impossible,  either 
to  deny,  or  to  forget,  that  the  broad  foundations  of  that  Enghsh  law  of  lib- 
erty, which  is  our  richest  heritage,  were  laid  by  judges,  under  arbitrary 
tenures,  and  small  salaries.  All  the  titles  to  our  liberties  and  our  lands, 
to  our  reputations,  and  (he  many  advantages  we  justly  boast  above  other 
people,  were  established  by  Coke,  and  Hale,  and  their  peers  of  those 
times,  when  the  judicial  tenure  was  at  will,  and  the  salary  a  pittance ;  when 
Coke  was  thrust  from  office  without  offence,  and  Hale  was  swearing  alle- 
giance one  day  to  a  Stuart,  the  next  to  the  commonwealth.  We  are 
indebted  for  our  American  justice,  to  the  arbitrary  sway  of  Plantagenet  gov- 
ernment. To  come  down,  even  to  much  later  times,  those  of  Holt,  Mans- 
field,  Wilmot,  Blackstone,  and  their  associates,  even  they  were  always 
subject  to  parliamentary  control,  and  never  recompensed  by  laige  salaries. 
It  is  not  till  we  reach  the  Eldons,  and  their  coiempor.'irias  of  later  days, 
that  the  judicial  office  enriched  its  incumbents  by  great  emoluments.  I 
say  again,  that  I  am  no  advocate  for  stinted  compensation,  but  I  feel  bound 
to  contradict  the  position  of  the  chairman  of  the  judiciary,  in  this  particu- 
lar, as  in  so  many  others.  The  judge,  whose  best  protection  is  his  tenure, 
and  who  works  for  pay,  will  never  be  an  eminent,  or  a  popular  magistrate. 
I  think  I  could  mention  one,  if  not  more  than  one  member  of  the  bar.  who 
would  be  happy  to  fulfil  the  great  duties  of  the  chief  jusiiceship  of  Penn- 
sylvania, without  any  salary  at  all,  to  whom  liie  generous  ambition  of 
useful  power,  and  the  still  nobler  longing  for  posthumous  fame,  would  be 
motives  enough  for  undertaking  that  office,  without  salary;  who,  like 
"Washington,  in  the  revolution,  for  the  reimbursement  of  mere  expenses, 
would  gladly  bear  all  its  labors  and  responsibilUies,  and  satisfaciorily  dis- 
charge all  its  great  duties.  Among  the  fond  fancies  1  have  indulged,  in 
connexion  with  this  convenUon,  one  has  been  to  anticipate,  that  a  gentle- 
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man  I  could  name,  whose  not  having  been  appoiuLed  chief  justice  of  Penn- 
sylvania, I  shall  always  esteem  a.  principal  cause  of  this  convocation, 
sliould,  under  the  new  conslilution,  be  called  from  hie  private  station,  u> 
Tesiore  the  landmarks  of  our  jurisprudence,  and  the  character  of  our  judi- 
ciary ;  iu  which  aspiration  I  have  iio  motive,  that  I  can  charge  myself 
%iih,  but  that  of  a  sincere  and  anxious  desire  for  the  supremacy  of  the- 
la.w,  and  the  stability  of  its  administration. 

Finally,  after  all  that  has  been  eaid,  it  is  in  vain  to  deny,  that  ihe  jus- 
tices of  the  peace  are  not  only  part  and  parce!  of  the  system,  but  its  very 
foundations.  By  the  report  of  the  secielacy  of  the  commonwealili  to  a 
Tesolution  I  submitted,  it  is  estimated,  that  the  very  coaU  of  their  adminis- 
tration amount  to  the  large  sum  of  one  hundred  and  eiKly-aeven  thousand 
three  hundred  dollars  per  aunum.  This  cstiiuate  is  certainly  below  the 
Initb.  and  ve  may  safely  lake  one  huudred  and  seventy  thousand  dollars, 
Ss  at  least  the  annual  cost  of  this  inl'eiior  administration  of  justice.  Fains 
have  been  taken  to  prove,  tliat  the  militia  cost  the  stale  fwenly  thousand 
dollars  per  annum,  as  reason  enough  for  abolieihiiig  the  whole  system. 
ITet  here  is  ajudicial  system,  one  branch  of  which,  costs  the  people  eight 
times  as  much.  It  is  vain  to  controvert,  therefore,  the  importance  ofjus- 
ijeei  of  the  peare,  in  the  ad  luini  strati  on  of  justice.  They  are,  indeed,  but 
the  foundation  stones  of  the  edifice,  near  to,  and  almost  under  the  ground, 
of  coarse  and  unsi^rhtly  materials.  But  the  supers  tincture  rests  altngedier 
on  this  broad  basis,  and  whatever  a  profesEton  may  say,  the  people  must 
feel,  that  as  regards  tenure,  character,  integrity,  freedom  from  improper 
influence,  and  all  the  other  attributes  of  the  judicial  office,  they  are  of 
primary  impoi lance.  Therefore,  itis,  thai  1  have  constantly  voted  sigainst 
separating  and  degrading  the  squirearchy  from  the  rest  of  the  judicial 
hierarchy.  There  may  be  more  bad  fruit  on  the  lower  branches  than 
the  upper,  but  the  stem  is  the  same,  and  it  is  impossible  to  cut  off  the 
one  without  striking  at  the  oilier,  and  lopping  away  the  principle  of  its 
■lability, 

Our  friend  from  Notthajnpton,  (Mr.  Porter)  if  1  understood  him,  inclines 
to  undervalue  that  humble,  but  excellent  portion  of  justice,  which,  in 
many  of  the  slates,  particularly  iu  New  Jersey  and  Virginia,  is  admin- 
istered by  what  is  called  justices'  courts.  I  have  no  practical  acquain- 
tance with  them,  but  I  have  always  been  led  to  believe,  that  ihey  are 
excellent  institutions.  A  late  president  of  the  United  States,  who  was 
almost  unanimously  re  alecied  to  that  office,  Mr.  Monroe,  an  honest  man 
and  true  patriot,  eat,  afier  his  presidency,  in  such  a  court,  in  the  county 
of  his  retirement  In  Virginia.  And,  if  1  am  not  mistaken,  the  late  judge 
Griffiths,  of  N  w  J  hi  bequeathed  to  us  his  testimony  to  the  useful- 

ness of  such  ta  n  h  ate.  I  think,  among  the  first  state  papers  of 
Pennsylva  m  b  f  nd  an  early  and  very  able  veto  of  Governor 
M'Kean,  aga  n       h  f  assembly  establishing  that  district  system, 

which,  und     th    p  f  bringing  justice  hnme  to  every  man's  door, 

has  created  ts  I  f  the  accommodation  of  the  bar  than  the  people. 
1  believe  th  I  b  t  y  m  consists  in  a  very  limited  jurisdiction,  for 
small  controversies,  and  a  supreme  court  adequate  to  the  adjuiiication  of 
all  the  rest.  Such  is  the  English  system,  and  as  I  submit  the  best,  A. 
middle  judiciary  is  as  inconsistent  with  our  institutions,  as  a  middle  dass 
in  society,    it  is  like  that  modern  arictocracy  of  lawyers  and  clienU,  well 
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designated  as  the  shopocracy,  from  which  the  public  derives  no  advan- 
tages, but  a  few  are  alone  benefitted  by.  I  have  therefore  proposed, 
though  I  hardly  flatter  myself  it  will  be  adopted,  a  system  with  a  broad 
basis  of  neighborhood,  or  domestic  jurisdiction,  superintended  by  a  higher 
judiciary,  continually  visiting  every  part  of  the  state,  and  maintaining  a 
constant  superiority  and  uniformity  of  administration. 

Of  the  Jersey  judiciary,  and  the  effects  of  the  Quaker  controversy,  upon 
which  Judge  Hopkinson  founded  much  of  his  argument,  I  can  add  litde 
to  the  explanation  of  the  gentleman  from  Luzerne,  (Mr.  Woodward.)  It 
was  a  sporadic  case,  not  likely  to  occur  often,  and  we  are  not  bound  by 
an  abuse  which  can  hardly  be  considered  as  part  of  any  system.  I  know 
nothing  of  the  judge  of  whose  destitution,  under  that  excitement.  Judge 
Hopkinson  so  pathetically  complains.  It  is  no  obligation  of  government 
to  provide  alms  for  individuals  suffering  under  its  operations.  Here  is  the 
broad  difference  between  the  English  system  and  ours,  both  state  and 
federal.  They  pension  cast  off  judges.  We  do  not,  and  probalily  never 
will.  This  may  be  a  fit  occasion  to  mention  what  I  never  did  while  he 
lived,  that  Mr.  Madison,  shortly  before  his  death,  told  me  he  could  see  no 
objeciion  to  pensioning  a  faithful  superannuated  judge,  any  more  than  a 
disabled  sailor  or  soldier.  And  1  have  also  heard  the  late  William  Lowndes, 
declare,  that  the  American  system  of  individuated  pensions,  granted  by 
specific  law,  is  totally  different  from  that  abuse  of  European  government, 
by  which  the  monarch  is  allowed  to  pay  any  servicei^  he  wants,  with 
public  money.  We  are  already  discovering  in  this  country,  however, 
that  industry,  and  that  constant  study  of  continual  advancement  which 
characterise  our  people,  is  a  sufficient  substitute  for  public  bounty — and  z 
better.  The  gendeman  from  Northampton,  (Mr.  Porter)  says,  that  Judge 
Mallary's  income  at  the  bar,  though  I  believe  not  yet  two  years  in  that 
vocation,  is  much  larger  than  his  salary  on  the  bench  was.  And  it  has 
always  been  understood,  that  Chancellor  Kent's  receipts,  since  he  left  the 
bench,  have  much  exceeded  what  they  were,  while  he  was  on  it.  It  may 
no  doubt,  be  taken  for  granted,  that  any  judge,  who  does  not  give  himself 
up  to  indolence,  politics,  or  other  bad  habits,  but  is  constantly  studying  to 
improve,  as  he  may  do,  will  be  no  loser  by  removal  from  office.  Removal 
would  not  impoverish  Charles  Ewing,  or  Joseph  Story.  Whatever  the 
individual  effect,  I  have  no  doubt  that  the  common  weal  would  be  bene* 
fited  by  occasional  replenishment,  and  rotation  in  the  judicial  office. 
The  truth  is  as  old  and  as  profund  as  Tacitus,  that  men  grow  arrogant 
even  on  annual  appointments :  siiperbire  homines  etiam  annua  designO' 
tione. 

I  have  thus,  Mr.  Chairman,  at  much  expense  of  your  patience,  pre- 
sented this  subject  in  some  of  its  prominent  features,  attempting  to  shew, 
that  our  constitutional  tenure  of  judicial  irresponsibility,  is  a  departure 
from  all  precedent,  and  the  wisdom  of  other  nations ;  and  that  it  has 
failed  to  afford  us  the  administration  of  justice  expected  from  it.  I  thinks 
we  must  try  some  other  plan,  instead  of  that  experimeni,  perhaps  go 
back  to  the  English,  and  our  own  colonial  tenure.  I  prefer  the  amend- 
ment of  the  minority,  to  the  present  constitution,  and  consider  ten  years 
a  much  more  reasonable  tenure  of  office  than  fifteen.  But  my  desider* 
atum,  is  a  responsible  judiciary,  by  whatever  tenure,  even  that  proposed 
by  the  colonial  act  of  1759.     The  convention  will  not  forget,  that  the 
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aoMMlatory  principle  onaiiimoosly  reported,  is*  ia  ail  liMihiid,  to  be 
iiUMMrporated  with  the  new  constitolum ;  so  that  dieie  w31  be  ■»  fmt 
daager  from  trying  a  limited  or  responsible  tenure,  since  it  ilwi^i  vfll  be 
in  the  power  of  the  people  and  their  representatives  to  maamk  H,  and 
adopt  whatever  plan  they  may  think  proper. 

Lastly — a  few  words  concerning  the  supposed  analog^r  of  Ibe  federal 
judiciary.  Their  tenure  of  office  was  established,  umder  tlie  iMpiesskia, 
that  the  American,  is  an  improvement  on  the  Engiish  plm.  That  il  is 
not,  has  been  the  effort  of  my  whole  argument.  The  ledenl  jodidaij  is 
essentially  different,  however,  from  this  state,  both  in  jviMdietion  and 
responsibility.  Its  jurisdiction  extends  over  states,  imhaseadofiy  and,  as 
Mr.  Madison,  and  his  disciples  believe,  other  ofaieets  (rf'higlipQlhieal cogni- 
zance ;  and  its  responsibility  is  to  states,  rather  that  to  the  people*  Thus 
the  distinctions  are  marked  between  the  state,  and  die  ledenl  jodinary. 
Granting,  however,  that  there  is  greater  simiUrity  duui  I  acknowledge, 
has  not  the  federal  judiciary  also  proved  a  faihiie?  I  reier  again  to 
Judge  Baldwin's  tract,  to  show  that  the  political  Ametionaof  thaleonrt, 
have  brought  it  into  great  difficulties.  There  is  no  legiilatiTey  ezeentive, 
or  even  popular  contrariety  of  opinion,  exceeding  that,  of  tlie  jndges  of 
the  supreme  court  of  the  United  States ;  party  diffeienoee  or  flnctMtiens 
have  never  gone  farther  than  on  that  bendi;  so  thai,  if  the  leiiole 
responsibility  be  connected  with  the  exercisie  of  a  staUe  jpolitieal  power, 
that  it  is  to  meliate  on  great  national  occasions,  the  federal  lennre  has  not 
answered  a  good  purpose  in  this  respect,  any  more  than-that  of  the  state. 
If  political  jurisdiction  is  the  plea  for  prolonged  and  inesponble  temure,  as 
we  are  told  by  the  argument  of  the  learned  chairman  of  the  judiciary 
committee,  if,  as  I  heard  him  say  with  some  surprise,  judicial  power  to 
control  the  legislature  and  executive,  be  our  scheme  of  government,  it  has 
signally,  lamentably  failed  in  the  Union ;  for  the  judges,  differing  in  opin- 
ion, have  not  been  able  to  control  their  own  judgments,  which  arcp  Judge 
Baldwin  says,  and  says  truly,  in  a  state  of  deplorable  contradiction  ami 
confusion.  He  says  that  he  was,  at  one  time,  in  a  minori^  of  one»  in  a 
case  in  which  he  now  is  in  a  majority  of  several.  If,  as  is  contended  by 
many,  the  federal  judiciary  is  the  sole  arbiter  of  pc^tical  controversy,  I 
venture  to  allege  that  it  has  proved  a  total  failure  for  that  function*  Set- 
ting its  tenure  up  to  support  ours,  therefore,  is  worse  than  of  no  avaiL 
It  affords  no  argument,  and  in  fact,  much  more  of  warning  than  encour- 
agement. Moreover  the  annual  appropriation  for  salaries,  pieces  all  the 
judges  within  the  power  of  congress.  It  was  this  dilemma  of  the  fedsnl 
judiciary,  which  Jefferson  deprecates,  in  the  passage  from  one  of  bis 
letters  I  have  read.  And,  whatever  we  may  think  of  our  other  petriaidis, 
he  has  proved  himself  the  truest  prophet,  as  he  was  the  greatest  jostle, 
of  the  workings  of  free  government. 

There  was  one  argument  fell  from  the  gentleman  who  intiodnoed  this 
subject,  which  I  confess  is  very  impressive  with  nie,  for  I  had  never 
thought  of  it  before,  and  thus  far,  I  am  at  a  loss  how  to  ans^eer  il;  that 
is,  that  a  limited  judicial  tenure,  frequently  expiring  and  renewiUe,  eeeor- 
ding  to  the  plan  of  the  minority  of  the  committee,  or  any  wmiler  plin» 
must  tend  to  enlarge  and  aggravate  that  executive  patronage  whieh  sinost' 
all  of  us  seem  to  be  agreed  and  anxious  to  reduce.  Such  e  eoneidMralion 
makes  me  halt  and  hesitate  between  the  colonial  act  of  1709t  nst 
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during  good  behaviour  always  and  strictly  accountable  to  a  mere  majoiity 
of  the  legislature,  and  the  scheme  of  occasional  expiration  of  office, 
adopted  in  most  of  the  new  states,  and  now  proposed  certainly  with  much 
force  of  reason  and  public  inclination  for  Pennsylvania.  To  use  a  word 
which  Mr.  Madison  applied  to  his  predicament  in  the  convention  of  Vir- 
ginia, I  am  not  so  stiffly  wedded  to  either  project  as  to  stand  by  it  under 
all  circumstances.  It  is  the  principle  of  complete  responsibility,  that  I 
stand  up  for,  so  that  the  judiciary  shall  not  be  what  is  claimed  for  them, 
lords,  paramount  of  the  government,  and  beyond  the  reach  of  the 
people^ 

Mr.  Chairman — a  few  words  in  conclusion,  of  appeal  to  our  own 
responsibility.  I  know  nothing  of  tactics.  I  have  no  confidence  in 
them.  Personal  or  other  combinations  in  this  convention  may  send  its 
proceedings  forth  very  different  from  the  sense  of  a  fairly  united  majority. 
Who  the  majority  are,  who  knows  ?  Not  I,  for  one;  and  personally  I 
care  as  litde  as  I  know.  Minority  is  a  safe  shelter  under  which  I  can 
cheerfully  abide.  But  a  fearful  responsibility  to  the  people,  to  posterity 
and  to  conscience  must  go  abroad  with  whatever  majority  arranges  this 
most  vital  function  of  the  body  politic. 

I  think,  perhaps  I  flatter  myself,  that  I  have  shown,  that  under  the 
present  constitution,  and  led  into  temptation  by  its  too  great  security, 
judges  are  apt  to  become  supine,  vicious,  tyrannical,  and  altogether  bad 
ministers  of  the  law.  Do  you  believe,  sir,  that  any  people,  any  body  of 
men  whatever,  in  this  state,  could  be  found,  who  would  imprison  a  Qua- 
ker for  not  taking  off  his  hat,  or  that  even  a  mob,  for  any  offence  a 
couple  of  gentlemen  might  give  them,  would  hurry  them  into  jail  for  a 
fortnight,  without  bail,  or  relief  of  any  sort?  Certainly  not.  No  mass 
of  men  could  be  so  unmanly,  so  inhuman :  nor  could  any  individual, 
whether  judge  of  not,  not  betrayed  by  his  own  passions,  original  sin,  but 
by  being  the  minister  of  an  unnatural  system.  In  again  alluding  to  these 
1  evoking  instances,  let  me  not  be  misunderstood  as  even  blaming  the 
very  distinguished  man  of  science,  who  was  the  perpetrator  of  the  one, 
or  the  mild  and  amiable  gentleman,  also  slill  living,  who  committed  the 
other.     I  blame  the  system,  not  the  men. 

If  there  are  members  of  this  convention  who  fear  to  trust  the  people, 
and  carry  out  in  practice  the  theory  of  free  government,  who  think  that 
in  this  country  it  is  still  unsafe,  with  all  our  encouraging  experience,  to 
confide  even  as  much  as  they  do  in  England,  and  as  was  done  by  our 
colonial  ancestors,  let  such  gentlemen  put  the  curb  at  once  upon  self- 
government.  Now  is  the  time,  this  is  the  occasion  to  ask  the  people  to 
submit  to  it,  to  act  upon  the  principle  imputed  (unjustly  imputed,  as  he 
gays,)  to  a  celebrated  letter  of  a  distinguished  citizen  of  this  state,  now 
serving  his  country  abroad,  and  torturing  his  illustrations  into  arguments, 
make  at  once  what  is  called  a  strong  government.  Possibly  the  petrple 
may  be  satisfied  that  they  are,  what  they  have  been  called,  their  own  worst 
enemies,  and  stultify  themselv-es  at  the  ballot  boxes.  If  not,  now  is  the 
time,  and  this  is  the  occasion  for  trusting  free  Americans,  at  least  as  far 
as  colonists  were,  and  Englishmen  are  confided  in.  Our  judicial  system 
has  failed,  almost  by  general  confession.  Judgment  against  much  of  it 
has  gone  by  default ;  and,  for  one,  I  am  thoroughly  convinced  that  we 
shall  neither  satisfy  the  spirit  of  the  age,  the  will  of  the  people,  or  the 
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bonor,  I  hope  we  all  covet  of  public  bcnefaciion,  unleei  we  give  jndf- 
ment  against  the  real,  and  otder  a  new  trial  of  the  whole. 

No  one,  who  has  done  me  the  honor  lo  attend  to  my  argument,  can  be 
so  sensible  as  1  am  of  ila  infimilies,  its  inadequacy  to  the  subject.  All  I 
claim  is  the  merit  of  sincere  and  well  considered  conviction,  itiat  (he 
constitution  is  wrong,  and  may  be  easily  amended,  by  rendering  the  Judi- 
cial olTice  not  less  independent,  but  much  more  responsible,  by  which,  1 
think,  the  same  men  who  fill  it  will  be  rendered  better  judges,  and  llieir 
successors  better  still.  How  this  improvement  is  to  be  brought  about,  I 
am  not  very  solicitous.  1  shall,  therefore,  move  to  amend  tlie  proposition 
as  now  before  the  committee,  by  striking  out  all  aftei  the  woid  '^  him" 
in  the  fourth  line,  and  inserting  what  will  make  the  whole  paragraph 
read  thus  ;  but  without  committing  myself  to  any  particular  preference, 
but  in  Older  to  try  the  sense  of  this  body  upon  the  principle  which  I  can- 
not abandon,  however  it  may  be  modified,  viz  : 

■>  The  judges  of  the  supreme  court,  of  the  Mversl  courts  of  common 
pleas,  and  of  such  other  courts  of  record,  as  ace  or  shall  be  established 
by  law,  shall  be  nominated  by  the  governor,  and  by  and  with  the  consent 
of  the  senate,  appointed  and  commissioned  by  him.  They  shall  hold 
their  offices  during  good  behaviour,  but  the  governor  may  remove  any 
judge,  upon  the  addieas  of  the  representatives  of  the  people,  by  vote  of 
the  general  assembly." 
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CoimiTTEE— To  select  place  for  ihe  sessions  of  iha  con- 

vention,  appointed,  ...  493 

CoMMlTTEB  OE  WHOLE — Coovenunn  resolved  itself  into,  on 
report  of  arricle  VI,  4  to  20,  25 
to  34,  3&  to  &9,  59  to  VO,  80  lo 
101).  110  10  142,  142  to  153, 
153  lo  184,  IH4  to  201,  201  to 

232,  232  to  241,  242  to  268,  269,  370 
Convention  resolved  itself  into,  on 
report  of  article  V,  271  to  283, 
284  lo  299,  299  to  331,  332  lo 
346,  346  lo  376,  378  to  394, 
394  lo  429,  429  to  440,  447  to 

474.  475  to  492,  493  to  523,  523  to  54S 
CoNSTlTDTiON — Draft  of  a,  from  convention  at  Utica,  pre- 
sented, ...  4 
CoPB,  Mr.  (of  Philadelphia)— Report  made  by,               -            80,  493 
CcMiiiM,  Mr.  (of  Juniata) — Remarks  of,  on  Mr.  Brown's 
motion  to  amend  I4lh  seciioQ'Of  6th  arti. 
cle,     44,  46.  46,  47,  46,  49,  50,  51,  52,  63,  63,  64,  65 
On   Mr.    Martin's   motion  lo   amend  Mr. 

Bell's  amendment  to  same,  •  171  to  176 

CvNSiKOHAM,  Mr.  (of  Mercer) — Resolution  substitued  hy,        -  S 

Kemarks  of.  on  Mr.  Bell's  ameDdment 

to  10th  section  of  6th  article,  •  38,34 

Motion  of,  to  adjourn  over,  •  -  283 

CuBLL,  Mr.  (of  Armstrong) — Kemarka  of,  on  amendment 

of  6lh  article,  ....  7 

Mot  on  of,  that  committee        ,  •  -  U 

Clarke,  Mr,  (of  Indiana) — Remarks  of,         lotion  of  Mr. 
Stevens  to  amend  6th  be     m 
cle.  W,l» 


INDEX.  67#^ 

Clarke,  Mr.  (of  IildianB)— ^Remarks  of,  on  Mr.  Darling- 

ion'is  motion  to  amend  9th  section  of  6ih 
artide^  -  -  ...  1ft 

(     Motion  of,  to  amend  same,        -  -  -  20 

Remarks  of,  on  motion  to  amend  same,  -  20 

On  the  14th  section  of  6ih  arti- 
cle, ....  241 
On  Mr.  Hiester's  motion  to 
amend  the  15th  section  of  6th 
article,  -  -  256,257 
On  amendment  of  Mr.  Wood- 
ward to  2d  section  of  5th  ar- 
cle,            .            .            -            382,  38a 

On  amendment  to  2d  section  of 

5th  article  as  amended,         538  to  541,  544 

Cline,  Mr.  (of  Bedford) — ^Remarks  of,  on  Mr.  Bell's  mo- 
tion to  amend  14th  section  of  6th  article,      224,  225,  226 

D. 

Daj^ikoton,  Mr.  (of  Chester) — ^Resolution  offered  by,  re- 
lating to  adjournment,  -  -  3 
Motion    by,   to    amend    Mr.   Read's 

amendment  to  6th  article,       -  5 

To  amend  Uth  section  of  6th 

article,  -  -  16,  M 

Remarks  of,  on  same,  -  -  16,  17 

On  resolution  concerning 

motions  and  resolutions,       -  24 

On  Mr.  Read^s  motion  to 
add  a  new  section  to  6th 
article,  -  «  -  26 

On  Mr.  Bell's  motion  to 
amend  10th  section  of 
6th  article,  -  -  31, 32 

On  Mr.   Bell's  motion  to 
amend   lith  section  of 
^  6th  aiticle,  -  .  3i> 

On  Mr.  Brown's  motion 
to  amend  Nth  section  of 
6th  article,  -  57, 58,  59, 74 

On  Mr.  Bell's  motion  to 
amend  i4th  section  of 
6tl)  article,  15.S  to  159,  16G,  167 

On  Mr.  Dunlop's  motion 
to  reconsider  amendment 
to  sani'i  section,  .  231,232 

On  Mr.  Porter's  motion  to 
amend  .  st  section  of  ar. 
tide  5,         -  -  -  27ft 
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Dauinoton,  Mt.  (or  CheBter) — RemarkB  or,  on  Mr. 
Dickey's  motion  to  amend  motion  of 
Mr.  Woodward  lo  amend  2d  section 
of  5th  article,  -  -  -  381 

Od  Mr.  Bell's  motion  to  amend  lame,        '  388 

Debates  and  Journau.— Resolaiion  concerning  distribu- 
tion of,  ...  35 
Dinky,  Mr.  (of  Alleghenjr) — Remarks  of,  on  motion  of 
Mr.  Stevens  to  amend  6th 
section  of  6lh  article,            -         18,  14 
On  Mr.  4Iead's  motion  to 
add  a  atw  section  to  6th 
article,            -            •            -             86 
Motion  of,  that  committee 

rise,  ...  34 

Appeal  by,  from  decision  of 

chair,  -  -  •  234 

DicEET,  Mr.  (of  Beaver)— -Motion  of,  to  amend  Mr.  Wood- 
ward's motion  lo  amend  2d  section  of  Sih 
ariicle,  -  -  -  .  378,  379 

Remarks  of,  on  same  moaon,  •  879,  380,  381 

On  Mr.  Bell's  motion  that  com- 
mittee rise,  -  -  383,  384 
On  Mr.  Bfcll's  motion  to  amend 
Mr.  Woodward's  motion  to 
amend  2d  section  of  5ih  arti- 
cle, -  -  -  -  394 
On  Mr.  Woodward's  motion  lo 

amend  same  section,  -  391, 486 

On  Mr.  Stecigere's  motion   (o 

amend  same,  530,  537,  541,  544 

D0N1.OP,  Mr.  (of  Franklin] — Remarks  of,  on  Mr.  Fuller's 
amendment  lo  Mr.  Read's  omendmenl  to 
14th  section  of  eth  arUcle,  U8,  119,  120, 

121,  122,  123,  124 
Resolution  by,  to  proceed  to  second  reading 

of  araendmenls,  ...  153,243 

Motion  of,  to  reconsider  vote  on  amendmept 
to  Uih  Beciion  of  61I1  article,  231 ;  with- 
drawn by,  ...  -  232 
Remarks,  of,  on  same  motion,  232 ;  same 

motion  again  submitted  by,  234,  336 

On    Mr.   Brown's    motion    to 
amend  14th  section  of  6ih  ar- 
ticle, -  •  -  238 
On  Mr.  Bell's  motion  to  amend 

same  section,  •  -  239 

On  Mr.  Hiester's  motion  to 
amend  ISthseeiionof  6th  ar- 
tide,         ....  261 


INDEX.  581 

E. 

£arle,  Mr.  (of  Philaclelphia)-»Remarks  of,  on  the  amend- 
ment of  Mr.  Woodward  to  2d  section  of 
5th  article,  -  -  388,  389,  390,  391 

Errata,  .--..--  574 


Farrelly,  Mr,  (of  Crawford) — Remarks  of,  on  Mr.  Ful- 
ler's motion  to  amend  Mr.  Read's  amend- 
ment to  I4th  section  of  6th  article,  94,  95,  d(^ 
Fleming,  Mr.  (of  Lyceming) — Resolution  by,  to  adjourn 

to  Philadelphia,  -  -  391,  429,  447 

Forward,  Mr,  (of  Allegheny) — Remarks  of,  on  Mr.  Ful- 
ler's motion  to  amend  Mr.  Read's  amend- 
ment to  14th  section  of  6th  article,  86,  87,  96,  97 
Remarks  of,   on   Mr.  Porter's   motion  to 

amend   14th  section  of  6th 
article,  -  -  -  143 

On  Mr.  Bell's  motion  to  amend 
same,  179  to  188,  189,  ^09, 

215,  220  to  224 
On   Mr.  IngersoU's  motion  to 

amend  same  section,  •  237 

On   Mr.   Hiester's    motion    to 
amend  15th  section  of  6th  ar- 
ticle, 247,  248,  257,  258,  259,  26S 
Resolutions  submitted  by,  to  amend  5th  ar- 
ticle,             -            -  -  -  -  345 
Remaiks  of,  on  Mr.  Woodward's  amend- 
ment to  2d  section  of  5th  article,            486,  493  to  513 

Fuller,  Mr.  (of  Fayette) — Remarks  of,  on  resolution  con- 
cerning motions  and  resolutions,  •  -  24 
On  Mr.  Brown's  motion  to  amend  14th  sec- 
tion of  6th  article,  -  53,  54,  56,  61,  62 
Motion  of,  to  amend  same,  -  -  -  61 
Remarks  of,  on  same,  -  -  -  61,  62 
Motion  of,  to  amend  Mr.  Read's  amendment 

to  14th  section,  -  -  80,  108,  109 

Remarks  of,  on  same  motion,        80,  81,  83,  84,  107,  108 
On  Mr.  Bell's  motion  to  amend 
14th  section  of  6th  arti- 
cle, 162,  163,  164,165, 

166,  167  181,  182 
On  Mr.  Russeirs  motion 
to  amend  14th  section  of 
6th  article,  -  -  24a 

Moticm  of,  to  go  into  committee  of  whole 

on  6th  article,  -  -  -  -  271 

Memorial  presented  by,  -  -  -  28E 
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FoLLBK,  Mr.  (of  Payetts)— Mntion  of,  to  amend  the  mo- 
tion of  Mr.  Woodward  to  amend  td  hc- 
tion  of  5th  article,  •  -  -       ■"962 

Remarks  of,  on  same  motion,  381, 4Bflj'487) 

-486,480.400,401 
On  amendment  to  3d  aeetion  of 

6th  article,  at  amended,  -  544 


GanitT,  Amos, — Use  of  hall  granted  to,         - 
GaifOKB,   Mr.  (of  Fayelie) — Motion  of,  to  amend  Mr. 
Read's  amendment  ofSlh  article, 


Habtinob,  Mr.  (of  J efferaon)— Resolution  by,  to  ioeivaat 

committee  of  accounts,  -  -  23 

Hats,  Mr.  W.  (of  Allegheny)  appearance  of,  to  take  seat,  -  8 

UiBBTER,  Mr.  (of  Lancawety — Motion  of,  to  amend  reso- 

liuinn  concerning  daily  segsions,         -  -  22 

Remarks  of,  on   Mr.   Russell's   motion  to 

amenil  i4th  ^eciioti  of  6tli  article,  -  238 

Motion  of,  to  amend  I5ih  section  of  6th  ar- 

tide,  .....  343 

Remdtksi  of,  nn  same  motion.         212,  243,  261,  262,  268 
HoPKlNSON,  Mr.  (of  Philadelpliia  city] — Remarks  of.  on 
Mr.  Uell'a  motion  to  amend  lOlh  sec- 
tion of  6lh  article,  -  •  ■  32 
Remarks  of,  on  Mr.  Fuller's  amendment 
to  Mr.  Head's  amendment 
to  Uili  section  of  6lh  arti- 
cle.            •            -             IM,  125,   126 
On  Mr.  Porter's  motion  to 
amend   the   report   of  the 
committee  on  ISiheoelion 
of  Bth  article,                -             ■           266 
On  Mr,    Porter's   motion  to 
amend  1st  section  of  Sth 
article,                -             -             275,  276 
On  Mr.  Woodward's  motion 
to  amend  ihe  report  of  the 
committee  on  (he  judiciary 
so  far  as  relates  to  the  2d 
article,  276   to  283,  284  to 

299,209  lo315,  491,492 


Jinks,  Mr.  (of  Backs) — Remarks  of,  on  Mr.  Brown's  mo- 
tion to  amend  Uth  section  of  6lh  article, 

S3,  69,  6*,  61,  66 
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Inoersoll,  Mr.  (of  Philadelphia  county) — Motion  of,  to 

amend  Mr.  Read's  motion  to  add  a  new 
section  to  6th  article,  -  -  26,  tl 

Remarks  of,  on  Mr*  Fuller's  amendment 

to  Mr.  Read's  amendment 
to  1 4  th  section  of  6th  arti- 
cle,  108,   109,   110,   111, 

112,  113,  114,  115,116,  124 
On  Mr.  Dunlop's  motion  to 
reconsider  vote  on  amend- 
ment to  14th  section  of  6th 
article,  .  -  -  231 

Motion  of,  to  amend  14th  section  of  6th 

article,  ...  -  237 

Remarks  of,  on  Mr.  Porter's  motion  to 

amend  report  of  committee 
on  16th  section  of  6th  arti- 
cle,       -  -  -  266,  267 
On  Mr.  Woodward's  amend- 
ment to  2d  section  of  5th 
article,  412  to  429,  429  to 
446,  447  to  461.     See  ap- 
pendix. 
Motion  of,  to  amend  same  amendment,          -  461 
Journal — Resolution  to  correct,          -            -            -            -  201 

K. 

Kerr,  Mr.  (of  Washington) — Remarks  of,  on  amendment 

to  6th  article  modified  by,  -  -  -  5 

On  Mr.  Porter's  motion  to  amend  report  of 

committee  on  15th  section  of  6th  article,  •  262 

KoNiGMACHER,  Mr.  (of  Lancaster) — Amendment  of  6th 

article,  modified  by,  -  -  5 

Resolution  offered  by,  -  -  35 

Motion  of,  to  amend  Mr.  Porter's 

motion  to  amend  report  of  com-  <> 

mittee  on  15th  section  of  6th  arti- 
cle, -  -  -  -  269 

Library — Resolution  concerning,        ....  283 

M. 

Mann,  Mr.  (of  Montgomery) — Motion  of,  to  amend  Mr. 

Read's  amendment  of  6th  article,  .  .  5 

Remarks  of,  on  motion  to  amend,  -  .  7 

Resolution  offered  by,  -  -  -  21 

Motion  to  amend  Mr.  Bell's  amendment  to 

10th  section  of  6ih  article,  -  -  -  35 

Martin,  Mr.  (of  Philadelphia  county) — Resolution  offered 

by,  36 
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Mabtik,  Mr.  (of  Philadelphia^ — Remarks  of,  on  Hi. 
Brown's  motion  to  amend  14th  aeetioa 
of  Oth  atticle,  -  -  65, 66, 73, 74 

Remarks  of,  on  Mr.  Fuller's  amendment 
to  Mr.  Read's  amendment 
to  same,  -  -  87, 86, 89 

On  Mr.  Bell's  motion  to 
amend  14th  section  of  6th 
article,  -  -  167,  168 

Motion  of,  to  amend  said  motion  168; 

withdrawn  by,  ...  179 

Remarks  of,  on  Mr.  Dnnlap'a  Inotion  to 
reconsider  amendment  to  14th  section 
of  6lh  article,  ...  .  23i 

Motion  of,  to  amend  14th  section  of  6tb 

article,       .....  282 

Remarks  of,  on  same  motion,        -  232, 233,  234 

Motion  of,  that  committee  risa,         -  -  364 

M'Gahkm,  Mr.  (of  Philakdelphia  citv]— Motion  of,  to 
-    postpone  resolution   concerning  duly 

meetings,  -  -  .  •  31 

Remarka  of,  on  resolulinn  concerning  mo- 

liona  an<l  resaluiions,  -  25 

On  Mr.  Brown's  motion  to 
amend  14th  section  of  6th 


On  Mr.  Fuller's  amendment 
to  Mr.  Read's  amendment 


92,  93,  »4 


On  Mr.  Mnrtin's  amendment 
to  Mr.  Bell's  amendment 
to  same,  -  170,  171, 303 

M'DoWEll,  Mr.  (of  Bncks)— Remarks  of,  on  Mr.  Bell's 
motion    to    amend    Mr.    Woodward's 
amendment  lo  2d  section  of  5th  article,  384,  385,  386 
Motion  uf,  that  committee  li^e,  -  -  543 

MlRRllL,  Mr.  (of  Union) — Molion  of,   to   amend  Mr. 

Read's  amendment  to  6ih  article,  -  6 

Remarks  of,  on  motion  of  Mr.  Stevens  to 

amend  6th  section  of  6lh 

article,  -  -  -  II 

On  Mr.  Darlington's  molion 

lo  amend  tUh  section  of  6lh 


On  Mr.  Bell's  motion  to 
amend  lOih    ection  of  6lh 

Od  Mr.  Brown's  motion  to 
amend  14ih  eciionofCth 
article, 


17,: 
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Merrill,  Mr,  (of  Union) — Remarks  of,  on  Mr.  Fuller's 

amendment  to  Mr.  Read's  amendment  to 
same,  -  -  85,  86,  139,  140,  141,  142 

Remarks  of,  on  Mr.  l^ell's  motion  to  amend 

same  section,  196,  197,  198,  199,  200,  201 
On  Mr.  H  tester's  motion  to 
amend  15th  section  of  6th  ar- 
ticle, -  -  250,265,266 
On  Mr.  Woodward's  motion  to 
amend  2d  section  of  5th  arti- 
cle,        -            -            -  859  to  378 

Meredith,  Mr.  (of  Philadelphia  city) — Remarks  of,  on 

motion  of  Mr.  Stevens  to  amend  6th 
section  of  6th  article,  -  -  11,  12 

Remarks  of,  on  7th  section  of  6th  article,         -  15 

On  Mr.  Brown's  amendment 
to  14th  section  of  6th  arti- 
cle, -  74,  75,  76,  77,  79,  80 
On  Mr.  Fuller's  amendment 
to  Mr.  Read's  amendment 
to  same,             -  -  108,  109 
Motion  of,  to  amend  same,           -            •  79,  80 
Motions  and  Resolutions — Resolution  concerning,            4,  23,  24,  25 

O. 

Order— Questions  of,  -  -  •  234, 237, 381,  543 


Philadelhia*— Resolution  that  freemen  of  city  and  county 

of,  elect  sheriff,  &c.  -  -  -  35 

Porter,  Mr.  (of  Northampton) — Resolution  submitted  by, 

in  reference  to  president,  pro  tem,f  -  3 

Appointed  president,  pro  tempore,        -  -  4 

Remarks  of,  on  amendment  of  6th  article,  .  5,  6 

Motion  by,  to  amend  Mr.  Read's  amend- 
ment of  6th  article,  ...  8 
Remarks  of,  on  Mr.  Darlington's  motion  to 

amend  9th  section  of  6th  ar- 
ticle,       -  -  -  -  19 
On  Mr.  Read's  motion  to  add 

a  new  section  to  6th  article,  •  26 

On   Mr.    Brown's    motion    to 
amend  14th  section  of  6th  ar- 
ticle,       37,  42,  43,  44,  64,  71,  72,  73,  74 
On  Mr.  Fuller's  amendment  to 
,    Mr.   Read's    amendment  to 

same,  ...  84, 85 

Motion  of,  to  amend  14th  section  of  6th 
article,  -  -  -  -  143 
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PoxTxs,  Mr.  (ofNaitharaphm) — RemarkaDf.DiiMR'Hu' 
lin'a  motion  to  amend  Mr.  Bell's  amend- 
.      ment  to  eame,  -  -  108,  169,  170 

Reiolutionby,  to  eorreot  journal,  -  -  201 

RomarkB  of,  ob  Mr.  Duidop's  motion  to 
reconsider  araendmeat  to  14tb  section  of 
6th  article,  ....  234 

Motion  of,  to  amend  Mr  Hiester'a  amend- 
ment to  16th  section  of  6th  article,  -  243 
Remarks  of,  on  same  motion,       243,  260,  251,  252,  263, 
Motion  of,  lo  amend  report  of  commitlee  oa 

l&lb  section  of  6th  article,  ■  262,268,269 

Remarlis  of,  oa  same  motion,  •  -  262 

Motion  of,  to  amend  lat  section  of  5th  arti- 
cle, ....  273,  277 
Remarks  of.  on  same  motion,           -             273,  274,  876 
Resolution  ofTereil  by,  (o  grant  use  of  ball 

to  Rev.  W.  Booth,  -  -  -  346 

Remarks  of,  on  Mr.  Woodward's  motion  to 
amend  2d  section  of  5th  arti- 
cle,        -  -  -  346  to  359 


Prbsisent  pro  tempore — Resoluiii 

Mr.  Portpr,  of  Northampton,  ap- 
pointed, -  .  .  i 
Prksiden^— Leave  of  absence  granted  to,         -             -             -  4 
PuRViAHCB,  Mr.  (of  Butler) — Remarks  of,  on  Mr.  Bell's 
motion  to  amend  14th  section  of  6th 
article,                    -             -             -             201  lo  205 

R. 

Rbas,  Mr.  (of  Susquehanna) — Amendment  [o  6th  article 

moditied  by,  ....  4 

Remarks  of,  on  amendment  of  6lh  article,  4,  5,  6,  S 

On  Mr,  Steven's  motion  to  amend 

6ih  Bectiim  of  6th  anicle,  10,  II,  12 

On  Mr.  Brawn's  motion  to  amend 

7tb  section  of  6ih  article,  ■  15 

On   Mr.    Darlington's   motion   to 
amend  9th  section  of  6ih  arti- 
cle, ...  .18 
Motion  of,  to  amend    resolution   concerning 

daily  sessions,  -  -  -  21 

To  amend   6th  ariiclp  by  adding 

new  section.  -  -  -  29 

Remarks  of,  on  the  same  motion,  -  26,  26 

On  1  Ith  section  of  6th  article,  36,  38 

On  12th  section  of  6ih  article,  -  36 


INDEX.  687 

iD,  Mr.  (of  Susquehanna) — Motion  of,  to  amend  14th 

section  of  6t!i  article,  •  J  .-  78 

Remarks  of,  on  same  motion,  -  -  78,79 

On   motion  of  Mr.   Fuller  to 

amend  same,        -  -  81,  82,  83 

On  motion,  of  Mr.  Hiester  to 
amend  1 5th  section  of  6th  ar- 
ticle, -  -  -261 
On  Mr.  Dickey's  motion  to 
amend  Mr.  Woodward's  mo- 
tion to  amend  2d  section  of 
5th  article,  -  -  379,  381 
On  amendment  to  2d  section  of 

5th  article  as  amended,  -  538 

OART,  Mr.  (of  Lancaster) — Resolution  by,  -  -  4 

Remarks  of,  on  resolution  concerning  mo- 
tions and  resolutions,  -  23 

On  11th  section  of  6th  article,  -  35 

On  Mr.  Scott's  amendment  to 
the  13th  section  of  6th  arti- 
cle, -  -  -  r  37 

On  Mr.  Brown's  amendment  to 
the  14th  section  of  6th  article,       69,  70,  71 

On  Mr.  Bell's  motion  to  amend 
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